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MEMORANDA 


During  Michaelmas  Term,  1908,  the  following  gentlemen  were 
called  to  the  Bar: — 

Louis  Michael  Singer,  William  Andrew  Henderson,  Gordon 
Richard  Brady,  Stephen  James  Arnott,  Daniel  John 
O’Donoghue,  Walter  Herbert  Kennedy. 


During  Hilary  Term,  1909,  the  following  gentler ^an  was  called 
to  the  Bar: — ' 

George  Gordon  Plaxton. 


ERRATA. 


Page  1,  2nd  line  of  head  note,  insert  ‘‘Act”  after  “Judicature.” 

“ 30,  line  7,  for  “three”  read“then.” 

“ 31,  line  13,  foi*  “as”  read  “in.”  Line  17,  for  “that”  read  “the.” 

Line  28,  for  “possession”  read  “possessor.” 

“ 187,  2nd  line  from  bottom,  for  “Claystone  v.”  read  “Clagstone  and” 

“ 228,  13th  line  from  bottom,  for  “Comport”  read  “Comfort.” 

“ 244,  9th  line  of  head  note,  for  “ch.  249,”  read  “ch.  245.” 

“ 248,  head  note,  2nd  line,  for  “meant”  read  “means”;  3rd  line,  for  “as” 

(last  word)  read  “at.” 

“ 435,  17th  line  from  bottom,  for  “Township  of  Thornby”  read  “Town  of 

Thornbury.” 

“ 460,  3rd  line  from  bottom,  for  “Anderson”  read  “Addison.” 

“ 534,  lines  5 and  6 from  top,  for  ^‘Follet  v.  Toronto  R.W . Co.  (1888),  16 

A.R.  346,”  read  “Follet  v.  Toronto  Street  R.W.  Co.  (1888), 
15  A.R.  346.” 

“ 546,  18th  line  from  bottom,  for  “King  v.  Toronto  R.W . Co.,  [1907]  A.C. 

260,”  read  “Toronto  R.W.  Co.  v.  King,  [1908]  A.C.  260.” 

“ 617,  17th  line  from  top,  for  “Regina  v.  Batson”  read  “The  King  v. 

Batson.” 
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facturing Co.  V.  Rockaway  Publish- 
ing Co 

Canada  Atlantic  R.  W.  Co.  v.  City  of 

Ottawa 

Canada  Southern  R.  W.  Co.  v.  Town  of 

Niagara  Falls 

Canadian  Bank  of  Commerce  v.  Perram.. 
Capital  and  Counties  Bank  Limited  v. 

Rhodes 

Carlisle  v.  Tait 

Carr  v.  London  and  North  Western 

R.  W.  Co 

Casey  v.  Canadian  Pacific  R.  W.  Co 

Cashman  and  Cobalt  and  James  Mines 

Limited,  Re 

Castellain  v.  Preston 

Castrique  v.  Imrie 

Central  City  v.  Oates 

Chaplin  & Co.  Limited  v.  Brammall  .... 

Chard  v.  Rae 

Charnock  v.  Merchant 

Citizens’  Light  and  Power  Co.  v.  Lepitre. 

Clagstone  and  Hammond,  Re 

Clarke  v.  Bickers 

Clarke  v.  Dickson 

Clarke  v.  The  Queen 

Clarkson  v.  McMaster 

Clay  V.  Crowe 

Cleary  and  Township  of  Nepean,  Re — 

Clergue  v.  Humphrey 

Clowes  V.  Hilliard 

Codd  V.  Delap 

Coe  and  Township  of  Pickering,  Re.  . . . 

Cole  V.  Langford 

Colvin  V.  Buckle 

Comber  v.  Leyland 

Comfort  V.  Betts 

Commercial  Union  Assurance  Co.  v. 

Margeson 

Commonwealth  v.  McChard 

Commonwealth  v.  Norcross 

Commonwealth  v.  Miller ; . 

Conn  V.  Smith 


[1908]  1 Ch.  259 33 

27  Vroom  (N.J.)  676 572 

8 O.R.  201 435 

22  O.R.  41 635 

31  O.R.  116 594 

[1903]  1 Ch.  631 33 

32  C.P.  43,  7 A.R.  10 127 

L.R.  10  C.P.  307  294,295 

15  O.R.  574 534 

10  O.W.R.  658 622,  623,  624 

11  Q.B.D.  380 103,  111 

39  L.J.C.P.  350 497 

86  Ala.  558 474 

[1908]  1 K.B.  233,  124  L.T.J. 

129 446,452,461 

18  O.R.  371 469,475 

[1900]  1 Q.B.  474 581 

29S.C.R.  1 559 

28  O.R.  409 187 

14  Sim.  639 258 

E.  B.  & E.  148 40,43 

1 Ex.  C.R.  182 11,13 

25  S.C.R.  96 138 

8 Ex.  295 301 

14  0.L.R.  392 529 

31  S.C.R.  66 73 

4 Ch.D.  413 361 

92  L.T.  510. . .496,  500,  501,  502,  508 

24  U.C.R.  439 527,  529 

[1898]  2 Q.B.  36 507 

8 M.  & W.  680 100 

[1898]  A.C.  524 67,  71 

[1891]  1 Q.B.  737 228 

29  S.C.R.  601 228 

2 Dana  (Ky.)  242 607 

Q IVrpcici  fi/iQ 

2 Parsons  Select  Cases  (Pa.)  48o’  607 

28  O.R.  629 133 
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Consolidated  Exploration  and  Finance 

Co.  V.  Musgrave [1900]  1 Ch.  37 42 

Contois  V.  Bonfield 25  C.P.  39,  27  C.P.  84 12,  15 

Copeland-Chatterson  Co.  v.  Business 

Systems  Limited 16  O.L.R,  481 671 

Copestake  v.  Hoper [1907]  1 Ch.  366 33 

Costello  V.  Grand  Trunk  R.W.  Co 7 O.W.R.  846 586,  595 

Cote  V.  Halliday 17  C.L.T.  Occ.  N.  53 413,  414 

County  of  Gloucester  Bank  v.  Rudry 

Merthyr,  etc..  Colliery  Co. , [1895]  1 Ch.  629 378 

Court  V.  Scott 32  C.P.  148 65 


Cousineau  v.  City  of  London  Fire  Insur- 
ance Co 

Cox  V.  Adams 

Cox  V.  Hakes 

Crawley  v.  Isaacs 

Crouch  V.  Credit  Foncier  of  England . . . 

Crouch  V.  Tregonning 

Crowe  V.  Clay 

Crozier  v.  Auerbach 

Cullerton  v.  Miller 

Currie  v.  Misa 

Curtis  V.  Rush 

Cutler  V.  Morse 


15  O.R.  334 600 

35  S.C.R.  393.  ..443,452,455,460,461 

15  App.  Cas.  506 579,  668 

16  L.T.N.S.  529 67,  73 

L.R.  8 Q.B.  374 230 

L.R.  7 Ex.  88 151,  161 

9 Ex.  604 301 

24  Times  L.R.  409,  [1908]  2 K.B. 

161 73 

26  O.R.  36 288 

L.R.  10  Ex.  153 302 

2  Ves.  & B.  416 303 

12P.R.  594 495 


D. 


Dafoe  V.  Johnstown  District  Mutual  In- 
surance Co 

Dane  v.  Mortgage  Insurance  Corpora- 
tion   

Danger  v.  London  Street  R.W.  Co 

Darrell  v.  Tibbitts 

Davidson  and  Miller,  Re 

Davies  v.  Gregory 

Davis  V.  Reilly 

Dawson  v.  Dawson 

Dawson  v.  Moffatt 

De  Giacomo,  Re 

De  La  Bere  v.  Pearson 

Demers  v.  Montreal  Steam  Laundry  Co . 

Demorest  v.  Midland  R.W.  Co 

Denault  v.  Robida 

Denekin,  Re,  Peters  v.  Tanchereau 

Dewar  and  Township  of  East  Williams, 

Re 

De  Witte  v.  Addison 

Dillon  and  Village  of  Cardinal,  Re 

Dini  V.  Fauquier 

Dobson  V.  Sotheby 

Dodson  V.  Downey 

Doe  d.  Henderson  v.  Westover 

Doe  d.  Pilkington  v.  Spratt 

Doe  d.  Sheppard  v.  Allen 

Doherty,  Exp 

Donly  V.  Holm  wood 

Douglass  V.  Commissioners  of  Baker 

County 

Doyle  V.  Callow 

Doyle  V.  Diamond  Flint  Glass  Co 

Drake’s  Case 


7 C.P.  55 227 

[1894]  1 Q.B.  54 110 

30  O.R.  493 534 

5 Q.B.D.  560 Ill 

24  U.C.R.  66 404 

L.R.  3 P.  & D.  28 212 

[1898]  1 Q.B.  1 66 

12  Gr.  278 461 

11  O.R.  484 138 

12  Blatchf.  (U.S.)  391 358 

[1907]  1 K.B.  483 98,  103,  110 

27  S.C.R.  537 212 

lOP.R.  82 403 

8 Can.  Crim.  Cas.  501 653,  665 

72  L.T.R.  220 568 

10  O.L.R.  463 404 

80  L.T.R.  207 446,  460 

10  O.L.R.  371 528 

8 O.L.R.  712 475 

Moo.  & M.  90 229 

[1901]  2 Ch.  620 151,  157,  165 

1 E.  & A.  465 11 

5B.  &Ad.  731 52 

3  Taunt.  78 259 

3 Can.  Crim.  Cas.  310 285,  653 

4 A.R.  455 638 

23  Fla.  Rep.  419. 411 

12  Ir.  Eq.  R.  241 470,  475 

8 O.L.R.  499,  10  O.L.R.  567. ...  478 

2 Lew.  C.C.  25 660 
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Drake  v.  Mitchell 

Drew  V.  The  King 

Driver  v.  Broad 

Dublin  Wicklow  and  Wexford  R W.  Co. 

V.  Slattery 

Duck  V.  Tower  Galvanizing  Co 

Duckett  V.  Gover 

Dugan,  Ex  p 

Dugdale  v.  Lovering 

Duncan  and  Town  of  Midland ^ Re 

Durfee  v.  Abbott 

Durham  v.  Robertson 

Dwyer  v.  Rich 


Where  Reported.  Page 

3 East  251 303 

33  S.C.R.  228 180 

[1893]  1 Q.B.  744 394 

3 App.  Cas.  1155 82,  542 

[1901]  2 K.B.  314 378,  393 

6 Ch.D.  82 228 

13C.L.J.  249,  32N.B.  Rep.98.  . 656 

L.R.  10  C.P.  196 562 

16  O.L.R.  132 431,  433 

61  Mich.  471 659 

[1898]  1 Q.B.  765 228 

I.R.  4 C.L.  424 548 


E. 


East  Line  and  Red  River  Co.  v.  Culber- 


Eastern  Telegraph  Co.  v.  Dent . . 

Edgar,  Ex  p 

Edmonds  v.  Blaina  Furnaces  Co. 

Edmund  v.  Martell 

Eider,  The. 


strong 

Ellis  V.  The  Queen 

Emanuel  v.  Symon 

Ernes  V.  Ernes 

Emmens  v.  Elderton 

Empire  Loan  and  Savings  Co.  v.  McRae 
Employers  Liability  Assurance  Corpora 

tion  V.  Taylor 

Englishman,  The,  and  The  Australia. . . 

Erwin  v.  Township  of  Townsend 

Espey  V.  Lake 

Eureka  Woollen  Mills  Co.  v.  Moss 

Exchange  Bank  v.  Fletcher 


Falcke  v.  Scottish  Imperial 

Falconer  v.  King 

Farmer  v.  Livingstone 

Farmers  and  Mechanics’  Insurance  Co 

V.  Simmons 

Farnell  v.  Bowman 

Faulds  V.  Harper 

Fidelity  and  Casualty  Co.  v.  Chambers . 

Fidelity  and  Casualty  Co.  v.  Sittig 

Field  V.  Sowle 

Finch  V.  Underwood 

First  Congregational  Church  of  Rock 
land  V.  Holyoke  Mutual  Fire  Insur 

ance  Co 

First  National  Bank  of  Charlotte  v, 
Exchange  Bank  of  Baltimore. 

Fisher,  Re 

Follet  V.  Toronto  Street  R.W.  Co. 

Fonseca  v.  Attorney-General 

Ford  V.  White 


. 10  S.W.  Repr.  708... 
d 

230 

. 9 H.L.C.  32 

639 

. [1899]  1 Q.B.  835.  . . 

258,  483 

. 31  N.B.R.  128 

581 

. 36  Ch.D.  215 

. . 384,  385,  398 

. 24  Times  L.R.  25 

496 

. [1893]  P.  119 

71 

. L.R.  9 Q.B.  473 

65 

. 22  S.C.R'.  7 

668,  671 

. [1908]  1 K.B.  302.  . . 

73 

. 11  Gr.  325 

210 

. 4 H.L.  Cas.  624 

161 

. 5 O.L.R.  710 

473 

. 29  S.C.R.  104 

228 

. [1895]  P.  212 

562,  564 

. 21  C.P.  330 

527 

. 10  Hare  260 

446 

. 11  S.C.R.  91 

212 

. 19  S.C.R.  278 

150 

F. 

. 34  Ch.D.  234 

102 

. [1905]  2 K.B.  76.... 

579 

. 8 S.C.R.  140 

9,  11,  12 

. 30  Pa.  St.  299 

229 

. 12  App.  Cas.  643 

11 

. 2 O.R.  405 

236 

. 93  Va.  138 

474 

. 54  N.E.  Repr.  908... 

473 

. 4 Russ.  112 

447 

. 2 Ch.D.  310 

257,  258 

. 158  Mass.  475 

229 

/92  U.S.R.  122 

150 

.r[1894]  1 Ch.  450 

670 

.115  A.R.  346 

534 

.fl7  S.C.R.  612.. 

11 

.116  Beav.  120 

192 
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Foster  v.  Diphwys  Casson  Slate  Co 18  Q.B.D.  428 219 

Fowler  v.  Vail 27  C.P.  417 65 

Fox  V.  Board  of  Supervisors  of  San 

Mateo  County 49  Cal.  563 411 

France  v.  Campbell 6 Jur.  105 137 

France  v.  Gaudet L.R.  6 Q.B.  199 65,  67 

Freehold  Loan  and  Savings  Co.  v.  Bank 

of  Commerce 44  U.C.R.  284 

114,  118,  120,  123,  130,  131 

Freeman  v.  Freeman 19  O.R.  141 211 

Fricht  V.  Scheck 10  Gr.  254 9 

Frith,  Re,  Hindson  v.  Wood 85  L.T.N.S.  455 52 

Fulton  V.  Andrew L.R.  7 H.L.  448 211 


G. 

Gallagher  v.  Gallagher 

Gallinger  v.  Toronto  R.  W.  Co 

Gamble  v.  Accident  Assurance  Co 

Garrett  v.  Provincial  Insurance  Co 

Gaunt  V.  State 

Gauthier  v.  Waterloo  Mutual  Insurance 

Co 

Gerow  and  Township  of  Pickering,  Re. . . 
Gill  and  County  of  Peterborough,  Re. . . . 

Girardot  v.  Welton 

Glen  V.  Lewis 

Glengarry  Dominion  Election  Case 

Gloster  v.  Toronto  Electric  Light  Co ...  . 

Goodacre  v.  Smith 

Goodwin  v.  Ottawa  and  Prescott  R.  W. 

Co.,  In  re 

Gosnell  v.  Toronto  R.  W.  Co 

Government  Stock,  etc.,  Co.  v.  Manila 

R.  W.  Co 

Grand  Trunk  R.  W.  Co.  v.  Beckett 

Grand  Trunk  R.  W.  Co.  v.  Hainer 

Grand  Trunk  R.  W.  Co.  v.  McKay 

Great  Northern  R.  W.  Co.  v.  Coal  Co- 
operative Society 

Great  Northern  R.  W.  Co.  v.  McAllister.. 
Great  Northern  R.  W.  Co.  v.  Talbot. . . . 

Greene  v.  Castleman 

Grierson  v.  County  of  Oxford 

Griffin  v.  Mills 

Grigby  v.  Cox 

Groves,  Ex  p 


17  P.R.  575 45,46 

4 O.W.R.  522  534 

Ir.  R.  4 C.L.  204  465,  475 

20  U.C.R.  200 227 

36  Ala.  18 658 

44  U.C.R.  490, 6 A.R.  231 227 

12  O.L.R.  545 518,528 

9 U.C.R.  562 *.  ..  523 

19  P.R.  162 495 

8 Ex.  607 227 

14  S.C.R.  453 616,618,619 

38  S.C.R.  27 559 

L.R.  1 P.  & D.  359 212 

13  C.P.  254 410 

4 O.W.R.  213 534 

[1897]A.C.  81 378 

Cameron’s  S.C.  Cas.  228 81 

36  S.C.R.  180 81,533,534 

3 Can.  Ry.  Cas.  52 609 

[1896]  1 Ch.  187 386,397 

[1897]  1 I.R.587 640,641 

[1902]  2 Ch.  759 642 

25  O.R.  113 130 

9 U.C.R.  623 432 

39  N.J.L.  587 608 

1 Ves.  Sr.  517 447 

23N.B.Rep.38,24N.B.Rep.  57.  665 


H. 

Hale  V.  Kennedy 

Hall  V.  Comfort 

Hall  V.  The  Queen 

Halliday  and  City  of  Ottawa,  Re 

Hamilton,  Re  By-law  No.  775  of  City  of.. 

Hamlyn  v.  Griendisveen  Co 

Hamlyn  v.  Wood 

Hammersmith,  etc,,  R.  W.  Co.  v.  Brand. 

Hampson  v.  Guy 

Hand  v.  Hall 

Hansauer  v.  Dahlman 

Hardoon  v.  Belilios 


8 A.R.  157 212 

18  Q.B.D.  11 350 

7 B.C.R.  89,  480 12 

15  O.L.R.  65, 14  O.L.R.  458 435 

Not  reported 271,281 

6 Times  L.R.  225 67,73 

[1891]  2 Q.B.  488 161 

L.R.  4 H.L.  171 639 

64  L.T.N.S.  778 211 

2 Ex.D.  318 350 

25  N.Y.  Suppl.  277 258 

[1901]  A.C.  118 165 
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Harger  v.  Edmonds 

Harris  v.  Eldred* 

Harrison  v.  Paynter 

Harwood  v.  Baker 

Hassard  and  City  of  Toronto,  Re 

Hastelow  v.  Jackson ^ 

Hatch  Mansfield  & Co.  v.  Weingott.  . . . 

Hately  v.  Merchants  Despatch  Co 

Hayward  Canadian  Northern  R.W. 
Co ' 

Heaton  v.  Flood 

Hebert  and  O’Brien,  Re 

Heller  v.  Elliott 

Hemmings  v.  Smith 

Hendrickson  v.  Queen  Insurance  Co ...  . 

Hereford  R.  W.  Co.  v.  The  Queen 

Herman  v.  Jeuchner 

Hewitt  V.  Barr 

Hickey  and  Town  of  Orillia,  Re 

Hill  V.  Ingersoll  and  Port  Burwell  Gravel 

Road  Co 

Hill  V.  Toronto  R.W.  Co 

Hilton  V.  Guyot 

Hinde  v.  Liddell 

Hindson  v.  Ashby 

Hinsley  v.  London  Street  R.  W.  Co 

Hodge  V.  The  Queen 

Hodgson  V.  Sidney 

Hoff  Strom  v.  Stanley 

Hollender  v.  Ffoulkes.  . .‘ 

Hohnes  v.  Van  Camp 

Hooley,  Ex  p 

Horsey  v.  Steegor 

Horsey  Estate  Limited  v.  Steiger 

Horsham  Case 

Houlditch  V.  Desanges 

Howatson  v.  Webb 

Hudson  V.  Fernyhough 

Hughes  V.  Newcastle  Mutual  Fire 

Insurance  Co 

Hughes  V.  Pump  House  Hotel  Co 

Huguenin  v.  Baseley 

Hutchings  v.  Munger 

Hyde  v.  Lefaivre 


Where  Reported.  Page 

4 Barb.  (N.Y.)  256 258 

42  Vt.  39 100 

6 M.  & W.  387 136 

3 Moo.  P.C.  282 211 

16  0.L.R.  500 341 

8 B.  & C.  221 42,43 

22  Times  L.R.  366. . . .95,  98, 102, 113 
2 O.R.  385 236 

6 Can.  Ry.  Cas  411,  16  Man.  L, 

R.  158 588,599 

29  O.R.  87 138 

9 O.W.R.  172 189 

15  Vroom  (N.J.)  467  571 

4 Doug.  33 660 

30U.C.R.  108,31U.C.R.547....  600 

24  S.  C.  R.  1 131 

15Q.B.D.  561 42 

[1891]  1 Q.B.  98 511 

17  O.L.R.  317 306,518,  519 

32  O.R.  104 156 

9 O.W.R.  988 533 

159U.S.  113 497 

L.R.  10  Q.B.  265 65 

[1896]  1 Ch.  78 550 

16  O.L.R.  356 289 

9 App,  Cas.  117 664 

L.R.  1 Ex.  313 63 

14  Man.  L.R.  227 47 

26  O.R.  61 497, 498,  503,  504 

lOU.C.R.  510 140 

6 Mans.  44 416,423 

[1899]  2 Q.B.  79 158 

[1898]  2 Q.B.  259 258,259 

20  L.T.N.S.  180 526 

2 Stark.  337 574 

[1907]  1 Ch.  537 447 

61  L.T.N.S.  722 229 

13U.C.R.  153 410 

[1902]  2 K.B.  485 221,228 

14  Ves.  273 446,447,453 

41  N.Y.  155 571 

32  S.C.R.  474 228 


I. 

Imperial  Bank  v.  Dickey 8 P.R.  246 577 

Imperial  Bank  of  Canada  v.  Royal 

Insurance  Co. . . •. 12  O.L.R.  519 228 

Indian  River  State  Bank  v.  Hartford 

Fire  Insurance  Co 35  So.  Repr 228,  230 

Ingle  V.  Vaughan  Jenkins [1900]  2 Ch.  368 33 

Ingram  v.  Ingram 10  P.R.  569 45 

Irwin  V.  Young 28  Gr.  511 461 

Isa  Mining  Co.  and  Francey,  Re 10  O.W.R.  31  621, 622,  623,  628 


J. 

Jacobus  V.  Mutual  Benefit  Life  In- 
surance Co 27  N.J.  Eq.  604 265 

Jenkinson  v.  Brandley  Mining  Co 19  Q.B.D.  568 383,384 
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Jennings  v.  Jennings [1898]  1 Ch.  378 63 

Johnson,  Re,  Ex  p.  Blackett 70  L.T.N.S.  381 157 

Johnson  v.  Clark 24  Times  L.R.  156 447 

Johnston  v.  Barkley 10  O.L.R.  724 

497,498,503,504,508 

Jones  V.  Humphrey [1902]  1 K.B.  10 , 230 

Joyce  and  Township  of  Pittsburg,  Re...  16  O.L.R.  380 518,519 


K. 


Kain  v.  New  England  Mutual  Accident 

Association 162  Mass.  354 474 

Kains  v.  Turville 32  U.C.R.  17 553 

Kansas  Mortgage  Co.  V.  Weyerhaeuser.  . 29  Pac.  Repr.  153 264 

Kay  and  White  Silver  Co.,  Re 9 O.W.R.  712 ]S8  190 

Kearley  v.  Thomson 24  Q.B.D.  742 42 

Kearslake  v.  Morgan 5 T.R.  513 302 

Keays  v.  McDonnell Ir.  R.  6 Eq.  611 211 

Keewatin  Power  Co.  v.  Town  of  Kenora . 13  O.L.R.  237, 16  O.L.R.  184 .... 


Kempson  v.  Ashbee 

Kennedy  and  Boles,  Re 

Kennedy  v.  Lawlor 

Kerr  and  Town  of  Thorn  bury.  Re 

King,  The,  v.  Adams 

King,  The,  v.  Barker 

King,  The,  v.  Batson 

King,  The,  v.  Brecknock  and  Aber- 
gavenny Canal  Navigation  Co 

King,  The,  v.  Goulet 

King,  The,  v.  Janneau 

King,  The,  v.  Johnson 

King,  The,  v.  McLeod 

King,  The,  v.  Walsh 

King,  The,  v.  Williams 

Kingston  Case 

Kingston’s,  Duchess  of.  Case 

Krug  V.  German  Fire  Insurance'Co 


548,  553 

L.R.  10  Ch.  15 460 

6 O.W.R.  837 275,  281 

14Gr.  224 12 

8 O.W.R.  451 435 

31  S.C.R.  220 *-  .11,  12 

1 East  186 489 

12  Can.  Crim.  Cas.  62 647,  657 

3 A.  & E.  217 402,  407,  410 

12  Can.  Crim.  Cas.  365 647 

12  Can.  Crim.  Cas.  360 

284,  285,  647,  654 

8 Can.  Crim.  Cas.  123 24 

12  Can.  Crim.  Cas.  73 23 

8 Can.  Crim.  Cas.  101 23 

10  Can.  Crim.  Cas.  330 23 

Not  reported 617 

2 Sm.  L.C.,  11th  ed.,  p.  731,  20 

How  St.  Tr.  544.  .497,  504,  508 
147  Pa.  St.  272 229 


L. 


Lacroix,  Re 12  Can.  Crim.  Cas.  297 

Lagow  V.  Neilson 10  Ind.  183 

Lake  Erie  and  Detroit  River  R.W.  Co. 
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Bruce 11  C.P.  575 404 

Queen,  The,  v.  Oldham 38  L.J.Q.B.  125 198 
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Regina  v.  Kennedy 

Regina  v.  Leng 
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Regina  v.  Salter 

Regina  v.  Scott 

Regina  v.  Shaw 

Regina  v.  Smith 

Regina  v.  Wallace 

Regina  ex  rel.  Clint  v.  Upham 

Regina  ex  rel.  McKenzie  v.  Martin 


L.R..  198 

. 646, 648, 654 

9 App.  Cas.  117 

646 

[1894]  1 Q.B.  453 

669 

10  O.R.  396 

. 657, 660, 661 

17  O.R.  159 

.646,661,665 

1 F.  & F.  77 

646, 658 

8 Cox  C.C.  73 

658 

1 Cox.  C.C.  51 

. 646,  655,  657 

8 S.C.R.  210 

161 

20  N.S.  Rep.  352 

646,665 

3 Can.  Crim.  Cas.  446. 

604 

41  U.C.R.  291 

668 

16  O.R.  1 

180 
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HIGH  COUHT  OF  JUSTICE  FOE  ONTAEIO. 


[IN  THE  COURT  OF  APPEAL.] 

Farah  et  al.  V.  Glen  Lake  Mining  Co.  et  al. 

Crown  Patent — Mining  Land — Trespass — Counterclaim  to  Set  aside  Patent  for 
Fraud,  Error,  or  Improvidence — Jurisdiction  of  High  Court — Parties — 
Attorney-General — Fiat — Con.  Rule  241 — Land  Titles  Act — Bond  Fide 
Purchaser  for  Value  without  Notice — Injunction — Damages. 

In  all  cases  of  patents  for  lands  issued  through  fraud  or  in  error  or  improvi- 
dence, the  High  Court  has  power,  under  secs.  41  and  42  of  the  Judicature, 
notwithstanding  the  repeal  and  non-re-enactm^nt  in  terms  of  sec.  29  of 
R.S.O.  1877,  ch.  23,  in  an  action  instituted  in  respect  of  such  lands  situate 
within  its  jurisdiction,  to  declare  such  patents  to  be  void  ; and  this  remedy 
may  be  accorded  in  an  action  by  a private  individual,  to  which  the  Attor- 
ney-General may  or  may  not  be  a party,  but  to  the  institution  of  which 
his  consent  is  not  necessary.  The  operation  of  Con.  Rule  241  may 
properly  be  confined  to  cases  in  which  it  may  be  necessary  to  resort  for 
remedy  to  a writ  of  scire  facias. 

In  an  action  to  restrain  the  defendants  from  trespassing  or  mining  upon  or 
removing  ore  from  a small  parcel  of  land  in  a mining  district,  the  defen- 
dants disputed  the  plaintiffs’  title  and  asserted  title  in  themselves  as 
assignees  of  the  mining  claim  of  one  C..  comprising  the  parcel  in  dispute. 
The  defendants  also  counterclaimed,  alleging  inadvertence,  omission,  or 
mistake,  and  claiming  a declaration  that  the  letters  patent  obtained  by  the 
plaintiffs  did  not  give  them  the  title  to  the  parcel  in  dispute,  or  that,  if 
they  did,  the  letters  patent  should  be  repealed,  in  so  far  as  the  parcel  in 
question  was  concerned,  and  an  injunction  and  damages: — 

Held,  that  the  matter  set  up  by  the  defendants  in  their  counterclaim  would 
properly  form  the  subject  of  an  action  which  might  have  been  instituted 
by  the  defendants,  without  obtaining  the  Attorney-General’s  fiat  or  his 
consent  in  any  other  form,  in  respect  of  the  patent  for  land  granted  by  the 
Crown  to  the  plaintiffs;  and,  that  being  so,  the  counterclaim  was  main- 
tainable in  this  action,  without  the  necessity  of  adding  the  Attorney- 
General  as  a party  or  of  obtaining  his  fiat  or  consent. 

Held,  however,  upon  the  evidence,  that  the  plaintiff  E.,  who  acquired  the 
interests  of  the  original  plaintiffs  in  the  land  in  question  pendente  lite,  did 
so  for  value  and  without  notice  of  the  action  or  counterclaim,  and  there- 
fore, having  regard  to  the  provisions  of  the  Land  Titles  Act,  under  which 
the  plaintiff’s  title  was  registered,  the  plaintiff  E.  was  in  the  position  of  a 
registered  purchaser  for  valuable  consideration  without  notice,  and  the 
relief  sought  by  the  counterclaim  could  not  be  granted  as  against  him  ; 
the  right  to  an  injunction  followed  upon  his  ownership  of  the  land  ; but 
neither  he  nor  his  co-plaintiffs  were  entitled  to  damages. 

Judgment  of  Teetzel,  J.,  varied. 
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The  plaintiffs  Kalil  Farah,  Arthur  J.  Murphy,  and  Albert 
Macksoud  brought  this  action  on  the  17th  August,  1906,  against 
the  defendants  the  Glen  Lake  Mining  Company,  Limited,  the 
Bailey  Mining  Company,  Limited,  Julian  H.  Harris,  and  R.  Arthur 
Bailey,  for  trespass  by  the  defendants  on  the  lands  described  in 
the  statement  of  claim  and  for  a perpetual  injunction  and  damages 
for  such  trespass.  An  injunction  order  was  made  on  the  30th 
August,  1906,  until  the  trial  or  other  final  disposition  of  the  action. 
The  plaintiffs,  after  delivering  their  statement  of  claim,  discon- 
tinued the  action  as  against  the  defendants  the  Glen  Lake  Mining 
Company,  Limited,  and  Julian  H.  Harris.  The  remaining  de- 
fendants pleaded  denying  the  allegations  in  the  statement  of 
claim,  and  set  up  ownership  to  the  strip  of  land  in  dispute  under 
the  Mines  Act  and  Mining  Regulations,  and  by  counterclaim 
alleged  that  the  Crown  patent  under  which  the  plaintiffs  claimed 
was  issued  by  inadvertence  and  mistake  on  the  part  of  the  Crown 
and  through  non-disclosure  on  the  part  of  the  plaintiffs  and  their 
surveyor,  and  claimed  to  have  it  declared  that  the  patent  did 
not  give  a legal  title  to  the  plaintiffs  to  that  portion  of  the  lands 
in  dispute,  but,  if  the  Court  should  be  of  the  opinion  that  such 
patent  gave  a legal  title  to  such  lands,  then  that  such  patent  should 
be  repealed  in  so  far  as  the  same  overlapped  the  claim  of  the  de- 
fendants referred  to  in  the  counterclaim. 

After  the  pleadings  were  closed,  the  plaintiffs  Farah,  Murphy, 
and  Macksoud  sold  and  transferred  the  property  described  in  the 
statement  of  claim  to  the  Cobalt  Central  Silver  Mining  Company, 
Limited,  and  the  latter  were  made  parties  plaintiffs  to  the  action, 
and  the  statement  of  claim  amended  accordingly. 

, Afterwards  the  plaintiffs  the  Cobalt  Central  Silver  Mining 
Company,  Limited,  sold  and  transferred  the  last-mentioned  lands 
to  Walter  R.  Hensey  and  John  T.  Flynn,  who  in  turn  sold  and 
transferred  to  the  plaintiff  Edmund  F.  Eldridge,  and  an  order 
was  made  making  Eldridge  a party  plaintiff  to  the  action,  which 
was  done,  and  the  statement  of  claim  amended  accordingly. 

When  the  case  came  on  for  trial  at  North  Bay  on  the  10th 
December,  1906,  before  Teetzel,  J.,  without  a jury,  the  question 
was  asked  by  the  trial  Judge  whether  or  not  the  Attorney-General 
for  Ontario  should  be  a party  to  the  action,  and  counsel  for  the 
plaintiffs  took  the  objection  that  the  Crown  should  be  added  as 
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a party  to  the  counterclaim,  and  the  learned  Judge  so  held,  and 
adjourned  the  trial  to  Toronto. 

When  the  trial  'was  resumed  at  Toronto  on  the  18th  March, 
1907,  the  Attorney-General’s  consent  to  be  made  a party  defen- 
dant to  the  counterclaim  was  produced  by  the  defendants  and 
filed,  and  the  Attorney-General  was  made  a party  accordingly. 


C.  A. 
1907 

Farah 

V. 

Glen  Lake 
Mining  Co. 


The  trial  was  continued  on  the  18th  and  19th  March  and 
the  22nd  April,  1907. 

Wallace  Nesbitt,  K.C.,  and  A.  M.  Stewart,  for  the  plaintiff 
Eldridge. 

R.  McKay  and  A.  N.  Morgan,  for  the  other  plaintiffs. 

W.  M.  Douglas,  K.C.,  and  E.  J.  Hearn,  for  the  defendants 
the  Bailey  Mining  Co.  and  R.  Arthur  Bailey. 

C.  H.  Ritchie,  K.C.,  for  the  Attorney-General  for  Ontario. 

June  24,  1907.  Teetzel,  J.: — Action  for  damages  for  tres- 
pass and  an  injunction.  The  plaintiffs  assert  title  under  a patent 
of  a mining  claim  containing  about  17  acres,  being  part  of  lot  4 
in  the  4th  concession  of  the  township  of  Coleman,  issued  to  Farah 
and  Murphy,  and  dated  the  21st  March,  1906. 

The  defendants  claim  under  an  unpatented  mining  claim  con- 
taining 31  acres,  part  of  the  same  lot,  discovered  by  one  Clark, 
a licensed  miner,  who  duly  filed  his  application  and  claim  with 
the  Mining  Recorder  at  Haileybury  on  the  20th  June,  1905,  and 
whose  discovery  and  claim  were  duly  inspected  and  passed  on 
the  2nd  September,  1905. 

The  southern  boundary  of  the  lands  described  in  the  plaintiffs’ 
patent  is  about  two  chains  south  of  what  the  defendants  claim 
to  be  the  northern  boundary  of  the  31  acres  comprised  in  the 
said  mining  claim,  and  it  is  in  respect  of  certain  mining  opera- 
tions carried  on  by  the  defendants  within  the  two  chains  strip 
that  this  action  is  brought. 

That  the  defendants  did  excavate  and  remove  a quantity  of 
ore  from  the  strip  in  question  on  the  16th  July,  1906,  is  not  dis- 
puted, but  the  value  thereof  is  uncertain. 

The  plaintiff  Eldridge  is  a bond  fide  purchaser  for  value  of 
the  land  covered  by  the  patent,  'without  notice  of  the  defendants’ 
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claim,  and  he  holds  a certificate  of  ownership  issued  to  him  under 
the  provisions  of  the  Land  Titles  Act,  R.S.O.  1897,  ch.  138. 

The  defendants  assert  their  right  to  carry  on  mining  opera- 
tions on  the  strip  in  question  under  their  mining  claim  by  virtue 
of  the  provisions  of  the  Mines  Act  and  regulations  thereunder, 
and  they  allege  that  by  inadvertence,  omission,  or  mistake,  the 
patent  was  drawn  and  issued  to  include  part  of  the  land  affected 
by  their  nuning  claim,  and  that  the  plaintiffs  had  legal  notice 
of  the  defendants’  rights  when  they  acquired  title  to  the  strip 
in  question. 

The  defendants  counterclaim  to  have  it  declared  that  the 
patent  should  be  repealed  in  so  far  as  it  overlaps  their  mining 
claim. 

When  the  case  was  first  called  for  trial,  objection  was  taken 
that  the  Attorney-General  should  be  made  a party  to  the  counter- 
claim, and  I gave  effect  to  the  objection  and  adjourned  the  case 
to  enable  this  to  be  done.  Afterwards  the  defendants  obtained 
from  the  Attorney-General  a consent,  in  the  following  words: 
‘M,  James  Joseph  Foy,  as  Attorney-General  for  the  Province  of 
Ontario,  do  hereby  consent  to  be  made  a party  defendant  to  the 
counterclaim,  on  the  pleadings  as  the}^  now  stand,  and  to  waive 
service  and  other  proceedings  up  to  the  trial  of  this  action;”  and 
the  pleadings  were  amended  accordingly. 

When  the  case  came  on  again  for  trial,  counsel  for  the  plaintiffs 
objected  that  no  action  in  the  nature  of  an  attack  upon  the  patent 
could  be  taken  except  upon  the  fiat  of  the  Attorney-General,  and 
that,  consequently,  merely  making  him  a party  defendant  to  the 
counterclaim  was  ineffective,  and  did  not  entitle  the  defendants 
to  give  evidence  to  impeach  the  patent. 

I allowed  the  case  to  proceed  subject  to  the  objection. 

At  the  close  of  the  case,  Mr.  Ritchie  appeared  for  the  Attorney- 
General,  and  joined  with  counsel  for  the  plaintiffs  in  making  the 
same  objection. 

In  the  view  I take  of  this  objection  and  also  of  the  plaintiffs’ 
rights  under  the  Land  Titles  Act,  it  is  not  necessary  for  me  to 
determine  any  of  the  objections  raised  by  plaintiffs  to  the  validity 
of  the  defendants’  mining  claim,  so  far  as  it  affected  the  strip 
in  question,  or  whether  its  true  northern  boundary  should  not 
be  south  of  the  strip;  but  I will  assume  that  the  defendants’ 
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assignor,  Clark,  had,  at  the  time  of  the  issue  of  the  patent  in  ques- 
tion, acquired  the  right  to  work  the  mining  claim  as  surveyed 
by  Mr.  Holcroft,  and  that  he  had  at  that  time  complied  with  all 
the  requirements  of  the  Mines  Act  and  regulations  thereunder, 
up  to  and  including  a full  compliance  with  the  first  year’s  working 
conditions. 

I am  unable  to  find  that  when  the  original  patentees  obtained 
the  patent  they  were  affected  by  any  legal  notice  that  any  part 
of  the  land  covered  by  the  patent  was  in  the  possession  of  or 
claimed  by  Clark. 

Conceding,  therefore,  that,  but  for  the  phtent  and  transfers 
thereafter,  the  defendants  would  be  entitled  as  against  the  plain- 
tiffs to  possession  of  the  disputed  strip  and  to  work  the  same  as 
part  of  their  mining  claim,  it  remains  to  be  considered:  (1)  whether 
the  defendants  can  by  their  counterclaim  impeach  the  patent,  or 
so  much  of  it  as  overlaps  their  mining  claim,  assuming  it  was 
issued  erroneously  or  by  mistake  or  improvidently;  and  (2)  whether, 
in  any  case,  as  against  the  plaintiff  Eldridge,  his  certificate  under 
the  Land  Titles  Act  is  not  a complete  bar  to  the  defendants’  claim. 

As  to  the  first  question,  there  is  no  doubt  that  under  the  common 
law  ‘‘if  a Crown  grant  prejudiced  or  affected  the  rights  of  third 
persons,  the  King  was  by  law  bound,  on  proper  petition  to  him, 
to  allow  his  subject  to  use  his  royal  name  to  repeal  it  on  a scire 
facias,  and  it  is  said  that  in  such  a case  the  party  may,  upon  en- 
rolment of  the  grant  in  Chancery,  have  a scire  facias  to  repeal 
it,  as  well  as  the  King:”  Chitty’s  Prerogatives  of  the  Crown,  p.  331 ; 
Blackstone’s  Commentaries  (American  ed.),  book  3,  p.  260. 

In  this  Province  an  additional  remedy  in  such  a case  was  first 
provided  by  4 & 5 Viet.,  ch.  100,  sec.  29,  which  reads  as  follows: 
“Be  it  enacted,  that  it  shall  and  may  be  lawful  for  the  Court  of 
Chancery,  in  that  part  of  this  Province  formerly  called  Upper 
Canada,  and  for  the  Court  of  King’s  Bench,  in  that  part  of  this 
Pro\dnce  formerly  called  Lower  Canada,  upon  action,  bill  or 
plaint,  to  be  exhibited  in  either  of  the  said  Courts,  respecting 
grants  of  land  situate  in  the  said  parts  of  this  Province,  respec- 
tively, and  upon  hearing  of  the  parties  interested,  or  upon  default 
of  the  said  parties,  after  such  notice  of  proceeding  as  the  said 
Courts  shall  respectively  order,  in  all  cases  wherein  patents  for 
lands  have  or  shall  have  issued  through  fraud,  or  in  error  or  mis- 
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take,  to  decree  the  same  to  be  void;  and  upon  the  registry  of 
such  decree  in  the  office  of  the  Provincial  Registrar  of  this  Province, 
such  patents  shall  be  deemed  void,”  etc.  This  enactment  was 
carried  through  16  Viet.  ch.  159,  sec.  21,  C.S.C.  ch.  22,  sec.  25, 
23  Viet.  ch.  2,  sec.  25,  R.S.O.  1877,  ch.  23,  sec.  29,  without  sub- 
stantial change;  but  it  was  finally  repealed  by  50  Viet.  ch.  8, 
schedule,  and  the  following  substituted:  ‘‘In  case  of  a patent 
for  land  being  repealed  or  avoided  by  the  High  Court,  the  judg- 
ment shall  be  registered  in  the  proper  registry  office;”  and  on 
the  revisions  in  1887  and  1897  the  substituted  section  was  adopted; 
and  in  R.S.O.  1897,  ch.  28,  sec.  31  reads:  “Subject  to  the  Land 
Titles  Act,  if  a patent  for  land  is  repealed  or  avoided  by  the  High 
Court,  the  judgment  shall  be  registered  in  the  registry  office  of 
the  registry  division  in  which  the  land  lies.” 

Up  to  the  present  time  there  .has  been  no  re-enactment  of  the 
section  repealed  by  50  Viet.  ch.  8.  This  leads  to  a consideration 
of  Con.  Rule  241,  which  is  a reproduction  of  Con.  Rule  367  (1888), 
and  reads:  “Notwithstanding  the  want  of  enrolment,  writs  of 
summons  to  repeal  letters  patent,  grants  or  other  matters  of  record 
under  the  Great  Seal,  shall  be  issued  in  the  same  cases  and  under 
the  same  restrictions,  as  nearly  as  may  be,  as  writs  of  scire  facias 
were  on  the  5th  day  of  December,  1859,  issuable  from  the  Court 
of  Chancery  in  England;  and  all  the  proceedings  thereafter  shall 
be  the  same  as  the  proceedings  in  an  ordinary  action;  but  before 
the  issue  of  any  such  writ,  the  person  making  application  for  the 
same  shall,  in  addition  to  the  fiat  of  the  Attorney-General,  file 
in  the  Court  from  which  the  writ  is  to  be  issued,  an  exemplifica- 
tion under  the  Great  Seal  of  the  Province  of  the  letters  patent, 
grant  or  other  matter  of  record  with  respect  to  which  the  said 
writ  is  to  be  issued.” 

The  history  of  this  Rule  begins  with  22  Viet.  ch.  97,  the  recital 
of  which  is:  “Whereas  the  writ  of  scire  facias  to  repeal  letters 
patent,  or  to  make  void  grants  or  other  matter  of  record  under 
the  Great  Seal,  is  an  original  writ,  which  in  England  is  issuable 
from  the  Court  of  Chancery,  founded  on  the  record  of  the  letters 
patent,  grant  or  other  matter  of  record  enrolled  in  the  said  Court; 
and  whereas,  owing  to  the  constitution  of  the  Court  of  Chancery 
in  Upper  Canada,  there  is  not,  as  in  England,  an  enrolment  therein 
of  letters  patent,  grants  or  other  matters  of  record  under  the  Great 
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Seal,  and  the  jurisdiction  of  the  Court  of  Chancery  in  Upper  Canada 
to  issue  writs  of  scire  facias  for  the  purposes  aforesaid  is  doubtful.” 

Sections  1 and  2 of  this  Act  are  substantially  the  same  as  Rule 
241,  if  one  substitutes  the  words  writs  of  scire  facias’’  in  the 
former  for  the  words  ‘‘writ  of  summons”  in  the  latter. 

This  enactment  appeared  in  the  revision  of  1877  as  ch.  58, 
secs.  11  and  12,  but  was  repealed  in  the  revision  of  1887,  Rule  367 
having  been  substituted  therefor. 

It  is  to  be  observed,  therefore,  that,  at  any  rate  from  22  Viet, 
until  the  repeal  of  4 & 5 Viet,  in  1887,  the  law  provided  two  methods 
of  invoking  the  jurisdiction  of  the  Court  to  repeal  patents,  the 
one  by  writ  of  scire  facias  under  22  Viet.,  the  fiat  of  the  Attorney- 
General  being  first  obtained  and  an  exemplification  of  the  patent 
filed,  and  the  other  upon  “action,  bill,  or  plaint,”  without  the 
necessity  of  obtaining  a fiat,  etc. 

All  the  reported  cases  in  Ontario  involving  Crown  land  patents 
^ in  which  the  jurisdiction  of  the  Courts  has  been  exercised,  were 
while  the  provisions  of  4 & 5 Viet,  were  in  force.  These  cases 
begin  with  Martyn  v.  Kennedy  (1853),  4 Gr.  61,  and  are  collected 
in  Holmested  & Langton,  3rd  ed.,  at  pp.  24-25. 

It  does  not  appear  that  in  any  of  these  cases  any  objection 
was  raised  that  a fiat  was  necessary,  but  the  jurisdiction  was  assumed 
to  be  complete  without  it,  under  the  provisions  of  that  Act  (4  & 
5 Viet.). 

The  effect  of  repealing  those  provisions  and  leaving  Rule  241 
as  the  only  mode  of  procedure  provided  for  invoking  the  juris- 
diction of  the  Court  to  repeal  letters  patent  has  not  heretofore 
been  discussed  in  a reported  case,  and- 1 do  not  think  the  cases 
decided  under  4 & 5 Viet,  can  assist  the  defendants. 

In  my  opinion,  the  effect  is  that  the  jurisdiction  of  the  Court 
to  repeal  and  amend  letters  patent  issued  erroneously  or  by  mis- 
take, or  improvidently,  or  through  fraud  (sec.  26,  Judicature  Act, 
sub-sec.  8),  can  now  only  be  exercised  when  the  action  has  been 
brought  before  the  Court  after  compliance  with  the  conditions 
contained  in  Rule  241.  In  other  words,  I think  they  are  con- 
ditions precedent  to  be  performed  by  a party  aggrieved  by  a patent 
before  he  can  have  his  complaints  adjudicated  upon  by  the  Court. 

Then  is  a defendant  who  counterclaims  in  any  better  position 
than  a plaintiff  suing?  I think  not;  because  it  is  well  settled 
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that  a counterclaim  can  only  be  set  up  where  an  action  can  be 
maintained:  Birmingham  Estates  Co.  v.  Smith  (1880),  13  Ch.  D. 
506,  and  cases  cited  in  Holmested  & Langton,  3rd  ed.,  pp.  450-1. 

As  to  the  second  question,  I am  of  the  opinion  that  the  plaintiff 
Eldridge  is  absolutely  protected  against  any  claim  or  right  of 
the  defendants  by  virtue  of  his  certificate  of  title  and  the  provisions 
of  the  Land  Titles  Act,  the  scheme  of  which  is  to  make  the  certifi- 
cate conclusive  evidence  of  title  against  the  world. 

He  was  a bond  fide  purchaser  for  value,  without  notice  of  any 
adverse  claim,  and  when  he  registered  his  transfer  and  obtained 
his  certificate,  he  came  within  the  protection  of  sec.  45  of  the 
Act,  which  reads  as  follows:  “45.  A transfer  for  valuable  con- 
sideration of  land  registered  with  an  absolute  title  shall,  when 
registered,  confer  on  the  transferee  an  estate  in  fee  simple  in  the 
land  transferred,  together  with  all  rights,  privileges,  and  appur- 
tenances belonging  or  appurtenant  thereto,  subject  as  follows: — 

“1.  To  the  incumbrances,  if  any,  entered  on  the  register;  and 

“2.  To  such  liabilities,  rights,  and  interests,  if  any,  as  are 
by  this  Act  declared  for  the  purposes  of  the  Act  not  to  be  incum- 
brances (unless  the  contrary  is  expressed  on  the  register). 

“But  free  from  all  other  estate  and  interests  whatsoever,  in- 
cluding estates  and  interests  of  her  Majesty,  her  heirs  and  suc- 
cessors, which  are  within  the  legislative  jurisdiction  of  this 
Province.’’ 

See  Assess  Co.  v.  Mere  Roihi,  [1905]  A.C.  176;  and  Le  Syndicat 
Lyonnais  du  Klondyke  v.  McGrade  (1905),  36  S.C.R.  251. 

The  defendants’  caution  was  not  registered  until  after  the 
plaintiff  obtained  his  certificate,  and  I do  not  think  it  could  be 
successfully  argued  that  the  defendants  had  any  title  or  lien  which 
would  affect  the  plaintiffs’  title  under  sub-sec.  4 of  sec.  26  of  the 
Act. 

Judgment  will,  therefore,  be  entered  in  favour  of  the  plaintiffs 
against  the  defendants  for  damages  for  the  trespass  and  the  value 
of  the  ore  removed,  and  for  a perpetual  injunction  and  costs;  and 
the  counterclaim  will  be  dismissed  with  costs.  If  the  parties 
cannot  agree  upon  the  amount  of  damages  and  the  value  of  the 
ore,  there  will  be  a reference  to  the  Master  at  North  Bay  to  deter- 
mine the  same ; the  costs  of  the  reference  to  be  paid  by  the  defen- 
dants. 
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The  defendants  the  Bailey  Mining  Company  and  R.  Arthur 
Bailey  appealed  (by  consent)  directly  to  the  Court  of  Appeal  from 
the  judgment  of  Teetzel,  J.,  and  their  appeal  was  heard  by  Moss, 
C.J.O.,  OsLER  Garrow  and  'Maclaren,  JJ.A.,  on  the  22nd  and 
23rd  January,  1908. 

W.  M,  Douglas,  K.C.,  and  E.  J.  Hearn,  K.C.,  for  the  appellants. 
It  was  established  at  the  trial  that  the  defendants  were  entitled 
to  the  location  claimed  by  them  before  the  acquisition  by  the 
plaintiffs  of  any  right  or  title.  The  letter  of  instructions,  dated 
the  9th  November,  1905,  from  the  department'  to  W.  J.  Blair, 
as  government  land  surveyor,  instructing  him  how  to  survey 
broken  lots,  etc.,  in  the  township  of  Coleman,  was  tendered  in 
evidence  by  the  defendants,  and  improperly  rejected.  It  was 
proved  that  the  patent  was  issued  by  error  and  mistake  and  through 
inadvertence,  and  the  mistake  would  not  have  been  made  had 
the  Crown  been  aware  of  the  surveys.  The  patent,  or  the  por- 
tion of  the  patent  covering  the  strip  in  question,  ought  to  have 
been  set  aside  by  the  Court,  and  the  parties  left  to  have  their 
respective  rights  dealt  with  by  the  Crown.  The  trial  Judge 
assumes  the  correctness  of  the  defendants’  position  in  respect  of 
their  title,  but  holds  that  the  defence  and  counterclaim  fail  for 
the  want  of  a fiat  from  the  Attorney-General  granting  leave  to 
attack  the  patent,  and  also  because  the  plaintiff  Eldridge,  who 
acquired  his  title  pendente  lite,  is  a bond  fide  purchaser  for  value 
without  notice  of  the  defendants’  claim,  and  is  entitled,  therefore, 
to  hold  the  land  absolutely  freed  from  that  claim,  under  the  Land 
Titles  Act.  A fiat  is  not  necessary  when  the  attack  upon  the 
patent  is  by  defence  or  counterclaim;  but,  if  it  is  necessary,  the 
requisite  authority  of  the  Attorney-General  was  obtained.  In 
the  following  cases  the  Court  allowed  the  patent  to  be  attacked 
without  a fiat  and  without  making  the  Attorney-General  a party: 
Martyn  v.  Kennedy,  4 Gr.  61;  Fricht  v.  Scheck  (1863),  10  Gr.  254; 
Stevens  v.  Cook  (1864),  10  Gr.  410;  Mutchmore  v.  Davis  (1868), 
14  Gr.  346,  352,  356,  366,  369,  370;  Rees  v.  Attorney-General  (1869), 
16  Gr.  467;  Attorney-General  v.  McNulty  (1860),  8 Gr.  324;  Farmer 
V.  Livingstone  (1883),  8 S.C.R.  140.  These  authorities  also  shew 
that  the  Court  will  set  aside  the  patent  where  it  has  been  improvi- 
dently  issued,  not  giving  the  title  to  either  party,  but  leaving 
the  Crown  to  do  right  between  the  parties.  Provisions  similar 
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to  Con.  Rule  241,  upon  which  the  trial  Judge  relies,  were  in  force 
when  these  cases  were  decided.  The  High  Court  has  jurisdiction 
to  set  aside  a Crown  patent:  Ontario  Judicature  Act,  secs.  26,  27. 
The  obtaining  of  a fiat  is  merely  matter  of  procedure,  and,  under 
the  express  terms  of  Rule  241,  applies  to  cases  only  where  it  is 
necessary  to  issue  writs  of  summons,  and  not  to  counterclaims. 
The  defendants,  being  brought  into  Court,  are  entitled  to  adopt 
and  use  the  practice  and  procedure  of  the  Court,  namely,  the 
setting  up  of  all  their  claims  by  counterclaim,  and  there  is  no 
provision  for  the  obtaining  of  a fiat  from  the  Attorney-General 
in  such  a case:  see  Con.  Rule  251.  Cases  which  decide  that  a 
defendant  cannot  set  up  by  counterclaim  anything  in  respect  of 
which  an  action  would  not  lie  refer  to  the  substance  of  a claim, 
and  not  to  a matter  of  preliminary  procedure.  The  plaintiffs, 
after  their  objection  at  the  trial  and  the  adjournment  and  adding 
of  the  Attorney-General,  upon  his  consent,  as  a defendant,  are 
estopped  from  contending  that  a formal  fiat  should  have  been 
obtained  from  the  Attorney-General  before  the  delivery  of  the 
counterclaim.  The  consent  was  in  itself  a fiat]  there  is  no  magic 
in  the  word  fiat,  or  in  the  form.  In  any  event,  the  plaintiffs 
ought  to  have  moved  to  strike  out  the  counterclaim  if  it  was  bad 
for  want  of  a fiat.  It  is  said  that  the  plaintiff  Eldridge  has  an 
absolute  title  under  his  patent,  as  he  has  a certificate  under  the 
Land  Titles  Act,  and  is  a purchaser  for  value  without  notice  of 
the  defendants’  claim.  The  Land  Titles  Act  does  not  override 
the  Mines  Act,  nor  has  it  priority.  Before  the  plaintiffs  obtained 
the  patent,  the  defendants  had  an  absolute  statutory  title  to  their 
location  under ’the  Mines  Act,  and  one  which  did  not  come  within 
the  provisions  of  the  Land  Titles  Act.  That  Act  does  not,  itself, 
take  away  the  right  to  set  aside  a deed  for  mistake.  It  gives 
no  better  title  than  a grant  from  the  Crown  would  have  given 
before  the  Act.  Registration  is  not  conclusive  as  to  the  boundaries 
or  extent  of  the  registered  lands:  see  R.S.O.  1897,  ch.  138,  secs. 
103  (6),  26  (4).  The  right  to  set  aside  a patent  is  a right  not 
capable  of  registration,  and  under  the  Land  Titles  Act  a person 
taking  title  is  chargeable  with  notice,  either  actual  or  constructive. 
Section  103  excepts  trusts,  but  that  is  because  the  trustee  is  the 
proper  party  to  deal  with  the  land,  which  is  quite  a different  case 
from  that  of  an  adverse  claim.  It  was  established  by  evidence 
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tendered  at  the  trial,  and  improperly  rejected,  that  the  plaintiff 
Eldridge  had  notice  through  his  agent  of  the  defendants’  claims. 
He  also  had  notice  by  the  defendants’  possession — they  were 
actually  working  on  the  ground:  Moore  v.  Bank  of  British  North 
America  (1868),  15  Gr.  308. 

Wallace  Nesbitt,  K.C.,  A.  M.  Stewart,  and  R.  McKay,  for  the 
plaintiffs.  The  appellants  have  no  title  to  the  land.  The  staking 
by  one  Clark  did  not  include  any  of  the  land  covered  by  the  patent 
issued  to  the  plaintiffs.  The  trial  Judge  assumes  an  overlapping, 
but  that  is  merely  for  the  purpose  of  delivering  judgment  upon 
the  legal  points;  the  evidence  establishes  that  no  part  of  the  land 
was  ground  covered  by  the  claim  of  Clark.  The  judgment  of  the 
trial  Judge  is  right  in  law.  The  authorities  relied  on  by  the  ap- 
pellants, Martyn  v.  Kennedy,  4 Gr.  61,  and  the  other  cases,  all 
proceed  upon  the  special  provisions  of  the  Act  in  force  when  they 
were  decided:  4 & 5 Viet.  ch.  100,  sec.  29;  16  Viet.  ch.  159,  sec. 
-21;  C.S.C.  ch.  22,  sec.  25;  23  Viet.  ch.  2,  sec.  25;  R.S.O.  1877, 
ch.  23,  sec.  29,  repealed  by  50  Viet.  ch.  7.  The  only  provisions 
of  a statutory  nature  now  affecting  the  matter  are  found  in  the 
Judicature  Act,  sec.  26,  and  in  Con.  Rule  241;  and  the  effect  of 
that  Rule  is,  on  its  face,  to  make  the  right  to  bring  such  an  action 
the  same  and  dependent  upon  the  same  conditions  and  restrictions 
as  the  issue  of  a writ  of  scire  facias  was  subject  to  on  the  5th  Decem- 
ber, 1859,  in  the  Court  of  Chancery  in  England.  Such  a writ 
was  not  issuable  to  set  aside  or  vary  the  patent  from  the  Crown 
except  at  the  instance  or  upon  the  fiat  of  the  Attorney-General: 
Chitty  on  Prerogatives  of  the  Crown,  pp.  330,  400;  Bl.  Com., 
vol.  3,  ch.  17,  sec.  3;  Ex  p.  Bailey  (1872),  L.R.  8 Ch.  60,  63;  Farmer 
V.  Livingstone,  8 S.C.R.  140,  152;  Doe  Henderson  v.  Westover  (1852), 
1 E.  & A.  465,  469;  Assets  Co.  v.  Mere  Roihi,  [1905]  A.C.  176, 
204,  205.  The  question  is  a broader  one  than  merely  procedure. 
The  right  to  set  aside  the  patent  lies  in  the  Crown,  and  in  the 
Crown  only.  Even  if  the  patent  were  set  aside  in  whole  or  in 
part,  the  Crown  might  issue  a new  one  to  the  plaintiffs.  There 
is  no  ground  for  compelling  a grant  to  the  defendants:  Clarke 
V.  The  Queen  (1886),  1 Ex.  C.R.  182;  Fonseca  v.  Attorney-General 
(1889),  17  S.C.R.  612;  Farnell  v.  Bowman  (1887),  12  App.  Cas. 
643,  649.  The  appellants  cannot  set  up  the  right  of  the  Crown: 
Lakeview  Mining  Co.  v.  Moore  (1903),  36  N.S.R.  333;  The  King 
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V.  Adams  (1901),  31  S.C.R.  220,  affirming  judgment  of  the  Superior 
Court,  District  of  Quebec,  Q.R.  18  S.C.  520;  Hall  v.  The  Queen 
(1900),  7 B.C.R.  89,  480.  The  Crown  is  not  seeking  here  to  set 
aside  the  patent,  but  is  defending  it  and  resisting  the  counter- 
claim. No  evidence  was  given  of  fraud  or  mistake;  on  the  con- 
trary, it  was  shewn  that  a patent  was  granted  upon  a deliberate 
view  of  all  the  facts,  and  that  no  right  or  suggested  right  of  the 
appellants  was  violated:  Boulton  v.  Jeffrey  (1845),  1 E.  & A.  Ill; 
Barnes  v.  Boomer  (1864),  10  Gr.  532;  Kennedy  v.  Lawlor  (1868), 
14  Gr.  224;  Farmer  v.  Livingstone,  8 S.C.R.  140;  Contois  v.  Bonfield 
(1875-6),  25  C.P.  39,  27  C.P.  84;  Attorney-General  v.  Contois  (1878), 
25  Gr.  346.  Nothing  was  said  or  done  at  the  trial  to  estop  the 
plaintiffs  from  contending  that  the  counterclaim  was  not  properly 
constituted.  The  plaintiffs  insisted  that  the  Attorney-General 
must  be  a party  plaintiff  to  the  counterclaim,  and  contended,  as 
they  now  contend,  that  making  the  Attorney-General  a party 
defendant  was  of  no  avail.  Even  if  the  original  grant  to  the 
plaintiffs  were  improper,  it  could  not  now  be  set  aside,  third  parties 
having  obtained  a clear  right  under  it  for  value  without  notice: 
see  Proctor  v.  Grant  (1862),  9 Gr.  26,  224.  The  patent  issued  to 
Farah  and  Murphy  was  registered  in  the  land  titles  office,  and 
they  became,  under  sec.  13  of  the  Land  Titles  Act,  R.S.O.  1897, 
ch.  139,  the  holders  of  an  estate  in  fee  simple.  Various  trans- 
fers were  subsequently  made  and  registered,  and  finally  the  plain- 
tiff Eldridge  became  the  holder.  All  these  transfers  were  for 
valuable  considerations,  and  the  provisions  of  sec.  45  of  the  Land 
Titles  Act  became  applicable  thereto,  and  the  several  transferees 
became  successively  owners  of  an  estate  in  fee  simple  in  the  land, 
free  from  all  other  estates  and  interests  whatsoever,  including 
any  interest  of  the  Crown,  and  the  plaintiff  Eldridge  holds  a certifi- 
cate of  title  under  the  Act  entitling  him  to  all  the  benefits  thereof. 
The  appellants  have  no  patent,  and  have  no  registered  title  at 
all  under  the  Land  Titles  Act.  It  is  not  necessary  to  suggest 
that  the  Land  Titles  Act  overrules  the  Mines  Act.  There  is  no 
conflict.  Sub-section  6 of  sec.  103  of  R.S.O.  1897,  ch.  138,  does 
not  affect  the  matter.  There  is  here  no  question  of  the  certainty 
or  accuracy  of  the  description  in  the  patent  to  Farah  and  Murphy 
or  in  the  subsequent  transfers.  Even  if  there  were  no  provisions 
enabling  a claim  to  set  aside  the  Crown  patent  to  be  placed  upon 
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the  register  of  land  titles,  this  would  in  no  way  alter  the  position 
of  the  parties,  but,  in  fact,  the  appellants  had  the  right  to  file 
a caution:  secs.  35,  85,  Land  Titles  Act.  Under  the  Land  Titles 
Act  notice  to  a purchaser  makes  no  difference;  but,  if  it  did,  the 
evidence  establishes  that  the  plaintiff  Eldridge  had  no  notice. 
A licensee,  as  such,  has- no  status  to  attack  a patent. 

C.  H.  Ritchie,  K.C.,  for  the  Attorney-General,  relied  on  the 
reasons  for  judgment  of  Teetzel,  J.,  and  referred  to  Clarke  v.  The 
Queen,  1 Ex.  C.R.  182. 

Douglas,  in  reply,  referred  to  Brickdale  and  Sheldon^s  Land 
Transfer  Acts,  2nd  ed.,  p.  160. 


C.  A. 

1908 

Farah 

V. 

Glen  Lake 
Mining  Co. 


April  21,  1908.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O.: — This  is  an  appeal  from  a judgment  of  Teetzel,  J., 
after  a trial  without  a jury,  in  an  action  which,  so  far  as  the  style 
of  cause  is  concerned,  may  be  said  to  be  proceeding  under  false 
colours.  Though  there  are  five  plaintiffs  named  in  the  record, 
the  only  one  now  substantially  interested,  except  as  regards  a 
comparatively  minor  matter,  is  the  plaintiff  Edmund  F.  Eldridge. 
The  action  was  commenced  against  four  defendants,  but  was  dis- 
continued against  the  Glen  Lake  Mining  Co.  and  Julian  H.  Harris. 
This  leaves  the  Bailey  Mining  Company,  Limited,  and  R.  Arthur 
Bailey,  as  the  only  defendants. 

The  action  was  to  restrain  the  defendants  from  trespassing 
or  mining  upon  or  removing  ore  from  a small  parcel  of  land  said 
to  be  about  four  acres  in  extent,  part  of  the  east  half  of  the  west 
half  of  the  north  half  of  lot  No.  4 in  the  4th  concession  of  the  town- 
ship of  Coleman,  in  the  district  of  Nipissing.  The  defendants, 
besides  denying  the  plaintiffs’  title  and  disputing  that  the  alleged 
acts  of  trespass  were  committed  on  lands  to  which  the  plaintiffs 
were  entitled,  asserted  title  and  right  in  themselves  as  assignees 
of  a mining  claim  comprising  the  parcel  in  dispute.  In  detail 
they  alleged  that  one  Clark,  through  whom  they  claim,  on  the 
19th  June,  1905,  and  before  the  plaintiffs’  predecessors  in  title 
had  acquired  any  right  or  title  to  any  part  of  the  land,  made  a 
discovery  of  mineral  and  took  all  the  necessary  steps  and  com- 
plied with  all  the  requirements  prescribed  by  the  Mines  Act, 
in  order  to  entitle  him  to  a mining  claim  or  location  upon  the 
south-west  quarter  of  the  north  half  of  lot  4 in  the  4th  concession 
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of  Coleman;  that  the  claim  embraced  the  land  now  in  dispute; 
that  Clark  sold  and  assigned  his  claim,  and  the  defendants  now 
own  the  same;  that  afterwards  the  plaintiffs  Farah  and  Murphy, 
claiming  to  have  made  a discovery  of  mineral  on  the  north-west 
quarter  of  the  north  half  of  lot  No.  4,  applied  for  and  obtained 
from  the  Crown,  by  letters  patent,  a grant  of  land  which  by  descrip- 
tion includes  the  parcel  in  dispute;  that  the  defendants  were 
doing  work  upon  the  said  parcel  in  the  course  of  mining,  as  they 
were  entitled  to  do  under  the  provisions  of  the  Mines  Act,  and 
that  such  work  constituted  the  alleged  trespass. 

The  defendants  also  counterclaimed,  alleging  that  there  was 
concealment  from  the  officers  of  the  Crown  by  the  plaintiffs  Farah 
and  Murphy,  in  their  application  for  a patent,  of  the  existence 
of  Clarkes  claim,  which  it  is  alleged  was  known  to  the  plaintiffs 
Farah  and  Murphy,  and  that,  by  inadvertence,  omission,  or  mis- 
take, the  letters  patent  were  drawn  and  issued  so  as  to  include 
the  part  of  Clark’s  claim  which  now  forms  the  parcel  in  dispute, 
and  claiming  a declaration  that  the  letters  patent  did  not  give  a 
title  to  the  plaintiffs  to  the  parcel  in  dispute,  or  that,  if  they  did, 
the  letters  patent  should  be  repealed  in  so  far  as  the  said  parcel 
is  concerned,  an  injunction  restraining  the  plaintiffs  from  working 
on  the  parcel,  and  damages  for  the  removal  of  ore  therefrom. 

When,  with  the  record  in  this  shape,  the  case  first  came  on  for 
trial  before  Teetzel,  J.,  sitting  at  North  Bay,  objection  was  taken 
that  the  counterclaim  could  not  be  proceeded  with  in  the  absence 
of  the  Attorney-General,  as  representing  the  Crown.  After  some 
discussion,  the  learned  Judge  directed  the  case  to  stand  for  trial 
at  Toronto,  after  an  application  had  been  made  to  add  the  Crown 
as  a party.  Some  months  afterwards  ‘the  case  again  came  on 
for  trial,  when  it  appeared  that  the  Attorney-General  had  not 
been  added  as  a party  to  the  counterclaim.  There  was  no  amend- 
ment or  addition  to  the  pleadings  shewing  the  position  assumed 
by  the  Crown  with  respect  to  the  matter  in  dispute.  But  there 
was  produced  a consent,  signed  by  the  Attorney-General,  to  his 
being  made  a party  defendant  to  the  counterclaim,  on  the  plead- 
ings as  they  then  stood,  and  to  waive  service  and  other  proceedings 
up  to  the  trial.  Upon  this  the  learned  trial  Judge  ordered  that 
he  be  made  a party  defendant  to  the  counterclaim.  Counsel  for 
the  plaintiffs  took  exception  to  the  right  of  the  defendants  to 


XVII. 


ONTARIO  LAW  REPORTS. 


15 


make  the  Attorney-General  a party  defendant  to  the  counter- 
claim, and  objected  that  no  action  lay  by  way  of  attack  on  the 
letters  patent  other  than  upon  the  fiat  of  the  Attorney-General. 

The  trial  was  proceeded  with  subject  to  the  objection,  counsel 
appearing  on  behalf  of  the  Attorney-General  at  a later  stage  of 
the  trial.  The  plaintiffs  produced  the  letters  patent  to  Farah 
and  Murphy,  and  proved  their  title,  and  also  proved  that  the 
defendants  had  mined  and  carried  away  ore  from  the  parcel  in 
dispute.  It  then  devolved  upon  the  defendants  to  shew  some 
valid  legal  ground  for  arresting  the  judgment  to  which,  on  these 
facts,  the  plaintiffs  appeared  to  be  unquestionably  entitled. 

They  assumed  the  burden,  and  adduced  evidence  for  the  pur- 
pose of  shewing  that  Clark’s  claim  embraced  the  parcel,  and  that 
the  plaintiffs  were  aware  of  the  fact  before  they  applied  for  their 
patent,  but  did  not  inform  the  department. 

The  learned  trial  Judge  did  not  deal  with  either  of  these  points. 
But,  even  assuming  them  to  be  established  by  the  evidence,  yet, 
so  long  as  the  letters  patent  stand  unrepealed,  the  title  to  the 
land  is  in  the  plaintiffs,  and  they  are  entitled  to  enforce  the  rights 
which  the  title  carries  with  it.  As  between  third  parties,  full 
credit  and  effect  is  to  be  given  to  the  patent:  Contois  v.  Bonfield, 
25  C.P.  39,  and  on  appeal,  27  C.P.  84,  even  although,  as  appears 
from  the  subsequent  history  of  that  case  (see  Attorney-General  v. 
Contois,  25  Gr.  346),  it  may  be  subject  to  be  repealed  or  declared 
void  at  the  instance  of  the  Crown. 

This  is  not  a case  in  which  the  Crown  had  already  granted 
or  agreed  to  grant  to  Clark  or  his  assigns  the  parcel  in  dispute. 
It  does  not  clearly  appear  even  that  at  the  time  when  the  fiat 
for  the  issue  of  the  patent  was  given  and  the  patent  was  issued, 
either  the  Department  of  Mines  and  Lands  or  the  Bureau  of  Mines 
had  before  it  Clark’s  claim  as  registered  with  the  Mining  Recorder 
for  the  Temiskaming  and  Coleman  District.  If  it  was  before 
them  without  further  information,  it  would  not  create  any  im- 
pression that  it  was  in  conflict  with  Farah  and  Murphy’s  claim. 
There  does  not  seem  to  be  any  reason  for  supposing  that  it  was 
accompanied  by  Holcroft’s  survey  and  plan  or  sketch,  even  if 
its  production  would  have  made  any  difference.  And  nothing 
is  made  to  appear  that  supports  even  a suggestion  that  the  parcel 
was  pre-empted  at  the  time  of  the  issue  of  the  patent. 
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The  defendants  are,  therefore,  driven  to  rely  on  their  counter- 
claim. Upon  this  several  questions  arise. 

First,  whether  the  counterclaim  is  rightly  constituted;  can 
the  defendants  maintain  it  without  the  Attorney-General  as  the 
active  plaintiff  or  without  a fiat  from  him  allowing  the  defendants 
to  prosecute  it  in  his  name  and  at  their  relation? 

It  was  argued  for  the  defendants  that  the  consent  of  the  Attorney- 
General  to  be  added  as  a party  defendant  was  equivalent  to  a 
fiat,  but  it  is  evident  that  it  was  given  with  no  other  intent  than 
to  enable  the  defendants  to  apply  to  the  Court  for  an  order  adding 
him  as  defendant.  There  is  nothing  in  it  to  evidence  any  inten- 
tion on  the  part  of  the  Attorney-General  to  sanction  the  pro- 
ceeding as  one  instituted  on  his  behalf  or  with  his  leave.  It 
nowhere  appears  that  the  Crown,  or  the  Attorney-General  as  its 
rej)resentative,  seeks  for  or  wishes  the  relief  sought  for  by  the 
counterclaim.  There  is  nothing  in  the  consent  to  debar  the 
plaintiffs  or  even  the  Attorney-General  himself  from  * objecting, 
as  counsel  on  his  behalf  did  at  the  trial  and  on  the  argument  of 
the  appeal,  to  the  constitution  and  form  of  the  counterclaim. 

The  defendants  must,  therefore,  make  out  that  they  are  en- 
titled’ to  prosecute  the  counterclaim  in  its  present  form  without 
the  consent  of  the  Attorney-General. 

The  first  question  to  be  considered  is  whether  they  could  main- 
tain an  action  on  the  same  grounds  and  for  the  same  purposes 
as  those  comprised  in  the  counterclaim.  The  learned  trial  Judge 
came  to  the  conclusion  that  they  could  not.  He  based  his  opinion 
on  the  effect  which  he  attributed  to  the  repeal  by  the  Act  50  Viet, 
ch.  8,  schedule,  of  sec.  29  (1)  of  R.S.O.  1877,  ch.  23.  That  sec- 
tion, which  was,  in  effect,  a continuation  of  sec.  29  of  the  Act 
4 & 5 Viet.  ch.  100,  enacted  that  ^Gn  all  cases  where  patents 
for  lands  have  issued  through  fraud  or  in  error  or  improvidence, 
the  Court  of  Chancery  may,  upon  action  or  suit  instituted  respect- 
ing such  lands  situate  within  its  jurisdiction,  and  upon  hearing 
of  the  parties  interested,  or  upon  default  of  the  said  parties  after 
such  notice  of  proceedings  as  the  said  Court  orders,  decree  such 
patents  to  be  void,  and,  upon  a registry  of  such  decree  in  the  office 
of  the  Provincial  Secretary,  such  patents  shall  be  void  to  all  in- 
tents.’^ Between  the  27th  xApril,  1842,  when  these  provisions 
first  became  law,  and  the  22nd  August,  1881,  on. which  day  the 
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Judicature  Act  of  Ontario,  1881,  came  into  force,  it  had  been 
repeatedly  held  that  in  a case  coming  within  them  a bill  in  equity 
might  be  exhibited  at  the  suit  of  the  party  aggrieved,  and  that 
, the  Attorney-General  was  not  a necessary  or  even  a proper  party, 
except  in  a case  where  one  of  the  parties  was  entitled  to  compensa- 
tion, or  where  there  were  other  special  circumstances. 

In  Martyn  v.  Kennedy,  4 Gr.  61,  the  question  was  very  fully 
considered  by  Esten,  V.-C.  In  Stevens  v.  Cook,  10  Gr.  410, 
Vankoughnet,  C.,  said  (p.  414):  Since  the  decision  in 

Martyn  v.  Kennedy,  it  must  be  considered  as  the  law  of 
the  Court  that  any  individual  aggrieved  by  the  issue  of  a 
patent  through  error  on  the  part  of  the  Crown,  may  invoke 
the  aid  of  the  Court  to  repeal  it,  and  that  this  right  is  not  given 
to  the  Attorney-General  alone.’’  And,  as  remarked  by  Mowat, 
V.-C.,  in  Mutchmore  v.  Davis,  14  Gr.  346,  at  p.  370:  ‘‘This  view 
has  been  acquiesced  in  by  the  Crown  and  otherwise  ever  since; 
- many  bills  have  been  brought  by  individuals  impeaching  patents 
on  similar  grounds  during  the  15  years  which  have  elapsed  since 
that  decision  {Martyn  v.  Kennedy)  was  pronounced;  and  it  seems 
impossible  to  doubt,  and  I believe  nobody  does  doubt,  that  suits 
by  private  individuals  were  contemplated  by  the  Legislature,  and 
are  within  the  words  and  the  meaning  of  the  Act.”  The  juris- 
diction to  be  exercised  by  the  Court  of  Chancery  was  only  in  respect 
of  patents  for  land  issued  through  fraud  or  in  error  or  improvi- 
dence. The  legislation  formed  part  of  that  relating  to  the  manage- 
ment and  sales  of  public  lands,  and  was,  no  doubt,  intended  for 
the  protection  of  applicants  for  the  acquisition,  by  purchase  or 
otherwise,  of  interests  in  the  lands  of  the  Crown,  against  patents 
issued  in  prejudice  of  their  claims  through  error  or  improvidence 
on  the  part  of  the  Crown  or  through  fraud  practised  upon  it.  It 
provided  a new  remedy  for  persons  prejudiced  by  grants  issued 
or  procured  through  or  by  such  means.  The  Court  was  endowed 
with  jurisdiction  to  entertain  and  deal  with  this  class  of  cases 
according  to  the  ordinary  procedure.  Cases  involving  ques- 
tions in  relation  to  grants  by  the  Crown  of  a different  character 
were  left  to  the  operation  of  the  common  law  or  were  specially 
provided  for  by  legislation.  Crown  suits  were  left  to  be  con- 
ducted as  before.  There  is  no  doubt  that  the  right  to  enforce 
in  the  mode  prescribed  claims  in  respect  to  grants  of  lands  alleged 

2 — ^VOL.  XVII.  O.L.R. 


C.  A. 
1908 

Farah 

V, 

Glen  Lake 
Mining  Co. 

Moss,  C.J.O. 


18 


ONTARIO  LAW  REPORTS. 


[vOL. 


c:a. 

1908 

Farah 

V. 

Glen  Lake 
Mining  Co. 

Moss,  C.J.6. 


to  have  been  issued  or  procured  through  or  by  the  means  men- 
tioned, and  the  jurisdiction  of  the  Court  of  Chancery  to  enter- 
tain them,  continued  until  the  coming  into  force  of  the  Ontario 
Judicature  Act,  1881.  By  the  9th  section  of  that  Act  it  was 
enacted  that  the  High  Court  of  Justice  should  be  a Superior  Court 
of  record,  and,  subject  as  in  the  Act  mentioned,  should  have  the 
jurisdiction  which  at  the  commencement  of  the  Act  was  vested 
in  or  capable  of  being  exercised  by  the  Court  of  Queen’s  Bench, 
the  Court  of  Chancery,  and  the  Court  of  Common  Pleas,  and  should 
be  deemed  to  be  and  should  be  a continuation  of  the  said  Courts 
respectively  (subject  to  the  provisions  of  the  Act)  under  the  name 
of  the  High  Court  of  Justice;  and  that  the  jurisdiction  should 
include  the  jurisdiction  which,  at  the  commencement  of  the  Act, 
was  vested  in  or  capable  of  being  exercised  by  all  or  any  one  or 
more  of  the  Judges  of  the  said  Courts  respectively  sitting  in  Court 
or  Chambers  or  elsewhere  when  acting  as  Judges  or  a .Judge  in 
pursuance  of  any  statute  or  law  and  all  powers  given  to  such  Court 
or  any  such  Judges  or  Judge  by  any  statute;  and  also  any  minis- 
terial powers,  duties,  and  authorities  incident  to  any  and  every 
part  of  the  jurisdiction. 

The  language  is  sufficiently  wide  and  far-reaching  to  include 
the  jurisdiction  vested  in  the  Court  of  Chancery  by  R.S.O.  1877, 
ch.  23,  sec.  29.  That  jurisdiction  was  thereby  transferred  to 
and  vested  in  the  High  Court  of  Justice.  And  it  was,  no  doubt, 
because  it  was  considered  to  be  so,  that  in  1887  it  was  felt  un- 
necessary to  carry  into  the  revision  of  the  Act  relating  to  manage- 
ment and  sales  of  public  lands  more  of  sec.  29  than  the  provision 
that  ^fin  case  of  a patent  for  land  being  repealed  or  avoided  by 
the  High  Court,  the  judgment  shall  be  registered  in  the  registry 
office  of  the  registry  division  in  which  the  land  lies.”  Section  9 
of  the  Ontario  Judicature  Act,  1881,  has  been  carried  into  each 
successive  enactment  of  the  Judicature  Act  down  to  the  present 
time,  and  is  now  to  be  found  in  secs.  41  and  42  of  the  present  Act. 
The  jurisdiction  is  in  addition  to  that  conferred  by  sec.  26,  by 
which  the  jurisdiction  and  powers  possessed  by  the  Court  of 
Chancery  in  England  on  the  4th  March,  1837,  in  respect,  amongst 
other  things,  to  letters  patent  from  the  Crown,  is  vested  in  the 
High  Court.  It  is  plain  that  the  enactment  of  the  Act  22  Viet, 
ch.  97  was  never  considered  to  have  affected  or  interfered  with 
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the  jurisdiction  or  mode  of  procedure  sanctioned  by  sec.  29  of 
R.S.O.  1877,  ch.  23,  or  the  Acts  from  which  it  was  derived.  And 
there  appears  no  good  reason  why  greater  effect  should  now  be 
attributed  to  Con.  Rule  241.  Its  operation  may  very  properly 
be  confined  to  cases  in  which  it  may  be  necessary  to  resort  for 
remedy  to  a writ  of  scire  facias.  It  may  be  that  a person  affected 
by  the  improper  issue  of  a patent  for  lands  may,  if  he  thinks  proper^ 
resort  to  the  proceeding  authorized  by  Rule  241.  But  if  the 
case  is  one  of  a patent  for  land  issued  through  fraud  or  in  error 
or  improvidence,  the  other  and  simpler  remedy  of  an  action  con- 
ducted according  to  the  ordinary  procedure  and  practice  of  the 
High  Court  remains  open  to  him,  notwithstanding  the  repeal 
and  non-re-enactment  in  terms  of  sec.  29  of  R.S.O.  1877,  ch.  23. 
Its  place  is  supplied  by  the  provisions  of  the  Judicature  Act,  which 
amply  preserve  the  remedy  and  procedure,  so  that  now — to  adopt 
the  language  of  sec.  29 — in  all  cases  of  patents  for  lands  issued 
^through  fraud  or  in  error  or  improvidence^  the  High  Court  may, 
upon  action  or  suit  instituted  in  respect  of  such  lands  situate 
within  its  jurisdiction,  declare  such  patents  to  be  void.  And 
this  remedy  may  be  accorded  in  an  action  by  a private  individual, 
to  which  the  Attorney-General  may  or  may  not  be  a party,  but 
to  the  institution  of  which  his  consent  is  not  necessary. 

The  matters  set  up  by  the  defendants  in  their  counterclaim 
would  properly  form  the  subject  of  an  action  which  might  have 
been  instituted  by  the  defendants,  without  obtaining  the  Attomey- 
GeneraTs  fiat  or  his  consent  in  any  other  form,  in  respect  of  the 
patent  for  land  granted  by  the  Crown  to  the  plaintiffs  Farah  and 
Murphy.  That  being  so,  the  counterclaim  is  maintainable  in 
this  action,  and  was  so  without  the  necessity  of  adding  the  Attorney- 
General  or  of  obtaining  his  fiat  or  consent. 

Before  entering  upon  the  question  whether  the  defendants 
have,  upon  the  facts  in  evidence,  shewn  a case  justifying 
the  relief  they  seek,  it  is  necessary  to  consider  the  position  of  the 
plaintiff  Edmund  F.  Eldridge,  having  regard  to  the  provisions 
of  the  Land  Titles  Act.  For,  if  he  holds  the  position  of  a regis- 
tered purchaser  for  valuable  consideration  without  notice,  the 
relief  which  is  sought  cannot  be  enforced  as  against  him,  and, 
if  the  patent  cannot  be  avoided  as  against  him,  it  must  stand 
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to  all  intents,  subject,  however,  as  respects  this  action,  to  the 
question  of  damages  to  be  discussed  later  on. 

The  patent  issued  to  Farah  and  Murphy  is  dated  the  23rd 
March,  1906,  and  was  received  and  entered  at  the  office  of  land 
titles  at  North  Bay,  in  the  district  of  Nipissing,  on  the  22nd  April, 
1906.  The.  local  Master  of  Titles  at  North  Bay  issued  his  certifi- 

cate of  ownership  on  the  IstWIay,  1906.  By  virtue  of  these  pro- 
ceedings Farah  and  Murphy  became  the  first  registered  owners 
of  the  lands  comprised  in  the  patent.  Some  time  in  July,  1906, 
the  defendants  entered  upon  the  parcel  in  question,  and  com- 
menced mining  and  removing  ore.  This  action  was  brought  on 
the  17th  August,  1906,  by  the  plaintiffs  Farah,  Murphy,  and 
Macksoud,  and  an  injunction  was  obtained  on  the  30th  August. 
The  original  statement  of  claim  was  delivered  on  the  13th  Sep- 
tember, the  statement  of  defence  and  counterclaim  on  the  4th 
October,  and  the  pleadings  were  closed  on  the  8th  October.  Farah 
and  Murphy  transferred  the  patented  land  to  the  Cobalt  Central 
Silver  Mining  Co.  by  instrument  of  transfer  dated  the  6th  and 
registered  on  the  13th  October.  The  Cobalt  Central  Silver 
Mining  Company,  by  instrument  dated  the  30th  October  and 
registered  on  the  15th  November,  transferred  the  same  land  to 
Walter  R.  Hensey  and  John  P.  Flynn,  who,  by  instrument  dated 
the  28th  November  and  registered  on  the  6th  December,  trans- 
ferred them  to  the  plaintiff  Edmund  F.  Eldridge.  By  orders  to 
proceed  dated  respectively  the  1st  November  and  the  8th  Decem- 
ber, the  Cobalt  Central  Silver  Mining  Co.  and  Edmund  F.  Eldridge 
were  added  as  parties  plaintiffs.  It  is  well  proved  that  the  two 
latter  purchases  were  for  value,  and  the  transfers  to  Hensey  and 
Flynn  and  from  them  to  Eldridge  were  for  valuable  considera- 
tion. It  is  also  well  proved  that  none  of  these  had  before  or  at 
the  time  of  their  respective  purchases  any  notice  of  the  claim 
set  up  by  the  defendants.  Their  purchases  were,  it  is  true,  made 
pendente  lite,  but  they  had  no  notice,  actual  or  constructive,  of 
the  existence  of  the  action  or  the  counterclaim.  The  only  sug- 
gestion of  notice  is  that  a gentleman  said  to  be  a member  of  the 
firm  of  solicitors  who  acted  on  behalf  of  Hensey,  Flynn,  and  Eldridge 
in  their  purchases,  appeared  as  counsel  on  a motion  made  in  the 
preceding  August  for  an  injunction,  acting  on  instructions  from 
the  solicitor  for  the  defendants.  Even  assuming  it  to  have  been 


XVII.] 


ONTARIO  LAW  REPORTS. 


21 


properly  proved  (which  it  was  not)  that  the  gentleman  was  a 
member  of  the  firm  of  solicitors,  it  would  be  out  of  the  question 
to  affect  Eldridge  with  notice  through  him  of  a counterclaim 
which  was  not  put  on  the  files  of  the  Court  until  the  4th  October. 

A further  answer  to  the  allegation  of  notice  is  found  in  the 
97th  section  of  the  Judicature  Act.  Applying  it  to  the  counter- 
claim as  a proceeding  in  which  a title  or  interest  in 

the  lands  was  brought  in  question,  it  appears  that  no 
caution  was  registered  under  the  Land  Titles  Act  at 

the  date  of  the  registration  of  the  transfers;  so  that 
the  filing  of  the  counterclaim  is  not  to  be  deemed  notice 
thereof  to  Eldridge,  who  was  not  then  a party  thereto. 
He  was  not  affected  by  notice  of  the  action  or  counterclaim  at 
the  time  of  his  purchase.  And,  as  a transferee  for  valuable  con- 
sideration of  the  lands,  he  is  entitled  to  the  benefit  of  sec.  45  of 
the  Land  Titles  Act.  This  section  confers  higher  rights  on  a 
_ transferee  for  valuable  consideration  than  are  conferred  on  the 
first  registered  owner  by  sec.  13.  It  appears  to  cut  out  all  estates 
or  interests  except  those  of  incumbrancers,  if  any,  entered  on  the 
register  and  of  persons  entitled  to  enforce  liabilities,  rights,  and 
interests  declared  for  the  purposes  of  the  Act  not  to  be  incum- 
brances. To  ascertain  what  these  may  be,  resort  must  be  had 
to  sec.  26.  But  the  defendants  in  this  case  do  not  come  within 
any  of  the  definitions  in  sec.  26.  It  was  argued  that  they  were 
entitled  under  sub-clause  4.  But  that  sub-clause  is  not  intended 
to  apply  to  a case  of  an  adverse  claim  to  the  title  founded  on  rights 
alleged  to  have  arisen  before  the  land  was  registered.  What  is 
preserved  is  any  right  the  owner  of  a property  adjoining  another 
property,  which  is  registered  land  under  the  Land  Titles  Act, 
may  have  acquired  to  or  in  respect  of  the  registered  land  by  reason 
of  possession  or  improvements  or  otherwise.  Here  there  was 
nothing  of  this  kind.  Either  the  property  belonged  originally 
to  the  defendants,  or  it  did  not.  At  all  events,  they  claimed 
a prior  title.  The  acts  done  on  the  parcel  in  question  were  not 
in  the  nature  of  improvement,  but  the  contrary.  But,  even  then, 
according  to  them  the  character  of  improvements  would  not,  of 
itself,  give  to  defendants  a title  or  right  to  the  land  such  as  they 
claim  in  this  action. 

On  the  whole,  the  conclusion  must  be  that,  as  against 
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the  plaintiff  Eldridge,  the  defendants  are  not  entitled  to  have 
the  patent  repealed.  But  there  remains  the  question 
whether  he  is  entitled  to  be  awarded  damages  against  the  defen- 
dants. The  right  to  an  injunction  follows  upon  his  ownership 
of  the  land.  But  the  acts  in  respect  of  which  the  damages  are 
claimed  were  done  before  he  became  the  owner,  and  there  is  nothing 
to  shew  that  the  right  to  maintain  an  action  in  respect  of  them 
was  vested  in  him.  If  any  right  to  damages  exists,  it  seems  to 
be  still  vested  in  the  plaintiffs  Farah  and  Murphy.  But,  if  the 
question  of  repealing  the  patent  was  to  be  tried  as  between  them 
and  the  defendants,  it  might  well  be  that  there  would 
be  little  difficulty  in  arriving  at  the  . conclusion  that 
the  case  fell  within  the  principles  of  the  decisions  holding 
that  the  patent  was  issued  without  a full  knowledge  of 
facts  which,  if  known,  would  have  led  to  the  department  with- 
holding it  until  further  inquiry  was  made  and  fuller  information 
obtained..  It  is  not  now  necessary  to  discuss  the  evidence,  which 
seems  to  lead  strongly  to  that  result.  If  that  could  have 
been  the  result,  then  the  Court  ought  not  to  give  judgment  for 
damages  against  the  defendants.  It  is  true  that,  upon  the  matter 
going  back  to  the  department,  it  might,  even  with  all  the  further 
information  before  it,  come  to  the  conclusion  to  grant  to  the 
plaintiff  Eldridge  precisely  the  same  parcel  of  land. 

There  is  evidence  upon  the  record  tending  to  displace  any 
strict  legal  claim  on  the  part  of  the  defendants  to  the  parcel  in  ques- 
tion. All  that  would  have  been  for  the  consideration  of  the 
department,  had  the  case  been  remitted.  But,  as  it  now  stands, 
while  it  is  proper  to  hold  that  the  plaintiff  Eldridge  is  entitled  to 
retain  his  title  to  the  land,  it  is  equally  proper  to  say  that  neither 
he  nor  his  co-plaintiffs  are  entitled  to  damages. 

The  judgment  should,  therefore,  be  varied  by  striking  out 
the  award  of  damages  and  everything  relating  to  it,  and  affirmed 
in  other  respects. 

Under  the  circumstances,  there  should  be  no  costs  of  the  appeal. 


E.  B.  B. 
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Criminal  Law — Larcency — Indian — Indian  Reserve — Theft  of  Hay — Stealing  

from  Possessor — Crown  Case  Reserved — Criminal  Code — Indian  Act.  June  30. 

It  is  immaterial  for  purposes  of  theft  whether  the  possessor  of  goods  taken 
larcenously  has  or  has  not  real  right  to  them. 

Therefore,  where  hay  was  taken  by  a person  acting  as  caretaker  of  an  Indian 
on  lands  part  of  an  Indian  Reserve : — 

Held,  that  it  was  immaterial  on  a charge  of  theft  whether  the  Indian  had  a 
right  to  possession  without  a location  title  under  secs.  21,  22  of  the  Indian 
Act,  R.S.C.  1906,  ch.  81,  or  not,  or  whether  the  Superintendent  of  Indian 
Affairs  might  have  prevented  the  removal  of  the  hay. 

The  Criminal  Code  applies  to  Indians  as  to  others. 

This  was  a case  reserved  by  William  Herbert  Price,  police 
magistrate  of  Manitoulin,  under  the  provisions  of  sec.  761  * of  the 
Criminal  Code  of  Canada,  R.S.C.  1906,  ch.  146,  which  was  argued 
before  Moss,  C.J.O.,,  and  Osler,  Garrow,  Maclaren  and  Mere- 
DiTH,  JJ.A.,  on  May  1st,  1908. 

The  contents  of  the  case  are  stated  in  the  judgments. 

S.  H.  Bradford,  for  the  prisoner,  contended  that  the  whole 
scheme  of  the  Indian  Act,  R.S.C.  1906,  ch.  81,  contemplates  matters 
of  this  kind  being  dealt  with  by  the  Indian  Department,  and  not 
by  the  magistrate;  that  there  being  no  location  ticket,  the  woman 
had  no  right  to  sell  the  hay,  as  the  evidence  shewed  she  did  do; 
that  what  was  done  by  the  prisoner  was  done  with  the  sanction 
of  the  proper  authority,  viz.,  the  Superintendent-General  of  Indian 
Affairs;  that  there  was  no  fraudulent  taking,  and  no  crime  re- 
vealed by  the  evidence.  He  referred  to  The  King  v.  Williams 
(1905),  10  C.C.C.  330;  The  King  v.  McLeod  (1906),  12  C.C.C.  73; 

The  King  v.  Walsh  (1904),  8 C.C.C.  101;  The  Queen  v.  Winslow 
(1899),  3 C.C.C.  215. 


* Stating  a Case. 

Sec.  761.  Any  person  aggrieved,  the  prosecutor  or  complainant  as  well 
as  the  defendant,  who  desires  to  question  a conviction,  order,  determination 
or  other  proceeding  of  a justice  under  this  Part,  on  the  ground  that  it  is 
erroneous  in  point  of  law,  or  is  in  excess  of  jurisdiction,  may  apply  to  such 
justice  to  state  and  sign  a case  setting  forth  the  facts  of  the  case  and  the 
grounds  on  which  the  proceeding  is  questioned,  and  if  the  Justice  declines 
to  state  the  case,  may  apply  to  the  Court  for  an  order  requiring  the  case  to 
be  stated. 

2.  . . . 
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E.  Bayly,  for  the  Crown,  contended  that  the  Indian  Act  could 
not  oust  the  Criminal  Code,  and  that  it  is  sufficient  if  an  offence 
is  proved  under  either  Act.  As  to  colour  of  right  under  per- 
mission of  the  Indian  agent,  if,  in  fact,  such  permission  was  given, 
he  referred  to  The  King  v.  Johnson  (1904),  8 C.C.C.  123,  at  p. 
129. 


June  30.  Osler,  J.A.: — The  accused  was  charged,  on  the 
information  of  one  Corbier,  with  the  offence  of  stealing  a quan- 
tity of  hay,  the  property  of  the  complainant,  by  taking  it  to  his 
own  premises,  and  also  by  removing  a part  of  it  from  the  premises 
of  one  Theresa  Essibon,  at  the  West  Bay  Indian  Reserve,  in  the 
district  of  Manitoulin. 

It  appears  by  the  case,  as  stated,  that  the  accused  consented 
to  be  tried  summarily;  that  he  was  convicted  of  the  offence  charged; 
that  he  was  ‘^allowed  out”  upon  suspended  sentence;  and  that 
the  property  in  question  was  ordered  to  be  restored  to  the  com- 
plainant. 

The  questions  reserved,  or  “set,”  as  the  magistrate  calls  it, 
for  the  opinion  of  the  Court  are  as  follows : — 

“ (1)  Whether  I erred  in  treating  the  offence  as  one  of  theft 
under  the  Criminal  Code,  instead  of  an  offence  against  sec.  34  * 
of  the  Indian  Act,  R.S.C.,  ch.  81. 

“ (2)  In  proceeding  with  the  trial  of  the  accused,  under  the 
authority  conferred  by  secs.  778,  782,  and  783  of  the  Criminal 
Code,  after  having  read  over  the  charge  to  him,  I first  explained 
how  he  might  be  tried — before  myself  there  that  day  or  before 
a jury  at  the  Fall  Court.  He  having  expressed  a desire  to  be 


*Sec.  34.  If  any  Indian  is  illegally  in  possession  of  any  land'  on  a reserve 
or  if  any  person,  or  Indian,  other  than  an  Indian  of  the  band  without  the 
license  of  the  Superintendent-General — 

(a)  Settles,  resides,  or  hunts  upon,  occupies,  uses,  or  causes,  or  permits 
any  cattle.  . . to  trespass  on  any  such  land  or  marsh  ; or, 

(b)  . . . 

(c)  . . . 

the  Superintendent-General  . . . shall,  on  complaint  made  to  him  and  on 
proof  . . . issue  his  warrant  . . . directed  to  any  literate  person  . . . . 
commanding  him  forthwith  as  the  case  may  be, 

(a)  To  remove  from  the  said  land  . . . every  such  person,  or  Indian 
and  his  family.  ... 

(b)  . . . 

(c)  . . . 

(d)  . . . 
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tried  by  me,  I then,  as  near  as  I could  remember  the  formula  laid 
down  in  clause  778  of  the  Criminal  Code  covering  such  elections, 
recited  to  him  the  following  words:  “Do  you  consent  that  the 
charge  against  you  shall  be  tried  by  me,  or  do  you  wish  that  it 
be  sent  for  trial  by  jury  at  the  Fall  Court  at  Gore  Bay.’'  In 
doing  so,  did  I comply  with  the  requirements  of  sec.  778  of  the 
Criminal  Code. 

“ (3)  Is  it  necessary  that  Theresa  S.  Essibon  have  a location 
ticket  from  the  Department  of  Indian  Affairs  before  being  able 
to  sell  the  produce  of  the  land  tilled  by  her  and  recognized  by 
the  Band  as  belonging  to  her,  and  in  order  for  her  to  give  a title 
to  the  purchaser  of  such  properties,  and  evidence  having  been 
adduced  that  no  location  tickets  had  been  issued  to  any  Indian 
of  this  Band. 

“(4)  Was  there  evidence  of  guilt?” 

Attached  to  the  case  and  referred  to  therein  is  a statement 
by  the  magistrate  of  the  facts  of  the  case  and  his  reasons  for  his 
conclusions.  A copy  of  the  evidence  taken  upon  the  trial  was 
certified  to  the  Court  by  the  magistrate,  but  is  not  formally  re- 
ferred to  in  the  case. 

The  case  is  inaccurately  said  to  be  stated  under  the  provisions 
of  sec.  761  of  the  Code,  which  relates  to  a case  stated  by  a justice 
in  respect  of  a summary  conviction  under  part  XV.  A case 
Stated  under  that  part  is,  in  Ontario,  to  be  heard  by  the  High 
Court.  The  appeal  by  means  of  a case  reserved  by  the  police 
magistrate  in  a proceeding  before  him  under  part  XVI.,  secs.  777, 
778,  782,  is  to  this^Court,  and  sec.  1014*  is  the  section  which  should 
have  been  referred  to. 

I may  be  permitted  again  to  point  out  that  a case  reserved 
or  stated  by  the  Judge  or  magistrate  on  questions  of  law  arising 

. *Sec.  1014.  No  proceeding  in  error  shall  be  taken  on  any  criminal 
case. 

2.  The  Court  before  which  any  accused  person  is  tried  may,  either  during 
or  after  the  trial,  reserve  any  question  of  law  arising  either  on  the  trial  or 
on  any  of  the.  proceedings  preliminary,  subsequent,  or  incidental  thereto,  or 
arising  out  of  the  direction  of  the  Judge,  for  the  opinion  of  the  Court  of 
Appeal  in  manner  hereinafter  provided. 

3.  Either  the  prosecutor  or  the  accused  may,  during  the  trial,  either 
orally  or  in  writing,  apply  to  the  Court  to  reserve  any  such  question  as 
aforesaid . 

■ 4.  . . . 

5.  . . . 

6.  If  the  question  is  reserved,  a case  shall  be  stated  for  the  opinion  of 
the  Court  of  Appeal. 
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upon  a conviction  under  part  XVI.  is,  by  force  of  secs.  1013  to 
1018,  equally  an  appeal,  and  is  so  described  in  the  code^  whether 
it  comes  here  as  directly  reserved  by  him  ex  mero  motu  or  upon 
an  application  therefor  by  the  prosecutor  or  the  accused  during 
or  after  the  trial  under  sec.  1014,  or  whether  it  comes  after  he 
has  been  ordered  by  this  Court  to  state  it  as  the  result  of  a motion 
for  leave  to  appeal  under  secs.  1015  and  1016.  In  the  one  case 
it  is  an  appeal  on  a case  reserved  without  leave;  in  the  other  an 
appeal  in  a case  stated  by  leave,  and  is  the  appeal  referred  to 
in  secs.  1013,  1017  and  1018.  In  whatever  way  the  case  comes 
before  us,  whether  as  a case  reserved,  a case  stated  or  an  applica- 
tion under  sec.  1021  for  a new  trial,  sec.  1017  expressly  provides 
that  the  trial  Court  may  send  or  the  Court  of  Appeal  may  call 
for  a copy  of  the  whole  or  of  the  material  parts  of  the  evidence 
taken  at  the  trial,  which  must  always  be  necessary  wher6,  as  here, 
one  question  is  whether  there  was  any  evidence  on  which  the 
accused  could  have  been  lawfully  convicted,  or,  which  is  another 
way  of  putting  it,  whether  there  was  reasonable  evidence  of  guilt 
to  support  a conviction. 

The  questions  stated  by  the  magistrate  are  all  questions  of 
law,  and  I am  unable  to  find  any  substantial  defect  in  them.  The 
last  might,  perhaps,  have  been  framed  more  accurately,  but  what 
it  means  is  perfectly  plain. 

The  first  and  third  questions  may  be  considered  together. 
As  to  these  it  appears,  and  is  so  found  by  the  magistrate,  that 
the  accused  was  in  charge  of  the  place  in  which  the  hay  was  grown, 
as  caretaker  for  Essibon,  who  was  in  possession  by  him.  As 
against  him,  the  hay  was  her  property  or  that  of  anyone  claiming 
under  her,  and  the  offence  of  theft  might  be  committed  by  him 
in  respect  of  it.  “For  the  purposes  of  larceny,  that  man  is  the 
owner  of  goods  who,  as  against  the  taker,  is  entitled  to  the  pos- 
session of  the  goods  taken.  The  taker  cannot  set  up  jus  tertii 
against  such  an  owner,  unless  the  taking  was  effected  with  or  in 
the  belief  that  he  had  the  authority  of  the  third  person:’'  Ency. 
of  English  Law,  2nd  ed.,  vol.  8,  p.  51. 

“It  is  quite  immaterial  for  purposes  of  theft  whether  the  pos- 
sessor of  goods  seized  larcenously  has  or  has  not  any  real  right 
to  them.  One  thief  can  steal  stolen  goods  from  another:”  ibid.; 
Roscoe,  Criminal  Evidence,  13th  ed.,  1908,  p.  527. 
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And  if  there  were  facts  upon  which  the  magistrate  could  find 
the  case  one  of  theft  within  the  definition  of  sec.  347  of  the  Code, 
it  is,  in  my  opinion,  immaterial  that  Essibon  may  have  had  no 
right  to  the  possession  of  the  land  or  the  hay,  or  to  deal  with  it, 
without  having  a location  title  under  secs.  21  and  22*  of  the  Indian 
Act,  or  that  the  Superintendent-General  of  Indian  Affairs  might 
have  prevented  her  or  the  accused  or  Corbier  from  disposing  of 
or  removing  the  hay,  or  might  have,  prosecuted  either  or  all  of 
them,  under  sec.  127  of  that  Act,  for  doing  so.  According  to 
the  circumstances,  the  act  may  be  a theft  or  in  the  nature  of  a 
mere  trespass  upon  the  reserve,  and  there  is  nothing  in  the  Code 
or  in  the  Indian  Act  which  suggests  that  it  can  only  be  dealt  with 
under  the  latter,  where  the  elements  of  the  graver  offence  exist, 
as  was  the  case  in  Reg.  v.  Daynes  (1873),  12  Cox  514.  And  see 
sec.  15,  Criminal  Code,  and  notes  thereon,  in  Mr.  Tremeear’s  work 
on  the  Criminal  Law  of  Canada,  2nd  ed.,  p 18  et  seq. 

The  first  question  is  therefore  answered  in  the  negative,  and 
as  to  the  third,  it  need  only  be  said  that,  as  proof  of  Essibon  hav- 
ing a legal  title  to  or  being  really  the  owner  of  the  hay  was  not 
essential  to  the  prosecution,  it  is  not  necessary  to  answer  it,  but 
I do  not  wish  to  be  understood  as  agreeing  with  the  magistrate 
that  anything  less  than  what  the  Indian  Act  requires  would 
entitle  her  to  sell  or  take,  or  Corbier  to  remove  it,  as  against 
the  Superintendent-General  of  Indian  affairs. 

The  second  question  should  be  answered  in  the  affirmative. 
It  is  clear  that  the  magistrate  sufficiently  complied  with  the  re- 
quirements of  sec.  778  of  the  Code.  We  are  not  asked  whether 
he  also  complied  with  those  of  sec.  782,  and  I will  only  say  that 
in  the  case  of  a prosecution  for  theft  of  property  exceeding  in 
value  ten  dollars  a magistrate  would  do  well  to  note  these  sec- 
tions carefully,  and  endeavour  to  comply,  in  so  far  as  he  can,  with 
the  express  requirements  of  both. 

The  last  question  is  the  really  important  one.  It  is,  in  effect, 
whether  there  was  any  reasonable  evidence  of  guilt  to  justify 

* Sec.  21.  No  Indian  shall  be  deemed  to  be  lawfully  in  possession  of  any 
land  in  a reserve,  unless  he  has  been  or  is  located  for  the  same  by  the  band, 
or  council  of  the  band,  with  the  approval  of  the  Superintendent-General.  . . 

22.  When  the  Superintendent-General  appro  ves  of  any  location  as  afore- 
said, he  shall  issue,  in  triplicate,  a ticket  granting  a location  title  to  such 
Indian.  ... 
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the  magistrate  in  convicting.  We  cannot  enter  into  any  examina- 
tion of  the  weight  of  the  evidence,  as  leave  to  appeal  on  that  ground 
has  not  been  given,  and,  taking  together  the  evidence  returned 
and  the  magistrate’s  statement,  it  is  difficult  to  say  that,  if  he 
disbelieved  the  defendant  and  Essibon  and  believed  Corbier, 
there  was  not  some  evidence  of  the  hay  having  been  fraudu- 
lently taken  and  without  colour  of  right,  with  intent  to  de- 
prive Corbier  thereof.  This  was  a question  of  fact  for  the 
magistrate:  The  Queen  v.  Farnhorough,  [1895]  2 Q.B.  484.  He 
finds  that  the  only  interest  the  accused  had  in  the  property 
was  as  caretaker  in  charge  of  the  place  for  Essibon,  and  he  must 
therefore  have  rejected  the  contention  sworn  to  by  both  of  them, 
that,  by  the  agreement  between  them,  the  accused  was  entitled 
to  half  the  hay  for  looking  after  the  place;  and  as  to  his  having 
acted  under  the  authority  of  the  Superintendent-General,  the 
only  authority  proved  was  an  authority  to  cut  the  hay  and  put 
it  in  the  barn — that  is,  the  barn  on  the  premises — (where  it  seems, 
in  fact,  to  have  been  first  put)  until  the  Indian  Department  “de- 
cided on  the  matter.”  The  accused  denied  that  he  had  taken 
any  of  it  away  from  there  to  his  own  place,  but  the  magistrate 
appears  to  have  accepted  Corbier ’s  statement  that  he  saw  him 
doing  so,  and  he  treats  that  statement  as  being  corroborated  by 
the  evidence  of  another  witness,  one  Fraser. 

Under  these  circumstances,  whatever  impression  one  may 
derive  from  the  evidence  adverse  to  the  magistrate’s  conclusion 
of  guilt,  I do  not  see  how  we  can  say  that  there  was  not  some 
evidence  in  support  of  it,  taking  the  facts  to  be  as  he  has  found 
them. 

The  fourth  question  must  be  answered  in  the  affirmative. 

Meredith,  J.A.: — The  frequency  with  which  arguments  are 
addressed  to  this  Court,  and,  indeed,  with  which  cases  are  stated, 
as  if  there  were  a general  right  of  appeal  in  criminal  cases,  as 
ample  at  least  as  in  civil  cases,  indicates  an  extraordinary  lack  of 
understanding  of  the  subject,  without  excuse,  as  the  statute 
makes  it  very  plain  that,  generally  speaking,  there  is  no  right  of 
appeal  except  on  a question  of  law;  and  also  makes  plain  the 
difference  between  a case  stated  for  the  opinion  of  this  Court  and 
an  appeal  to  this  Court  from  a refusal  to  state  such  a case,  a differ- 
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ence  which  seems  to  be  sometimes  forgotten,  even  in  higher 
quarters. 

This  is  a Crown  case  reserved  under  sec.  1014  of  the  Criminal 
Code,  and  is  not  an  appeal  under  sec.  1015.  We  have  therefore 
no  right  to  travel  out  of  the  case  reserved;  and  certainly  have  no 
right  to  look  at  the  copy  of  the  evidence,  which  has  improperly 
been  placed  before  the  Court,  and  I have  accordingly  abstained 
from  doing  so;  but,  as  it  is  not  by  any  means  the  first  instance 
of  the  solicitors  thus  endeavouring  to  augment  the  case  stated, 
I feel  bound  to  say  that  there  must  be  some  looseness  in  the  pro- 
cedure in  this  Court  to  permit  of  it.  If  jurors  had  been  so  treated, 
if  that  which  was  not  evidence  were  irregularly  placed  before 
them,  the  impropriety  would  be  condemned  in  strong  terms.  It 
seems  to  me  to  be  equally  objectionable  when  any  Court  is  treated 
in  the  like  manner.  The  minds  of  Judges,  as  well  as  jurors,  are 
susceptible  to  influence,  and  the  reading  of  the  evidence  in  this 
case  not  only  might  have  some  effect,  but,  indeed,  has  shewn  its 
effect.  It  is  very  difficult  to  avoid  the  influence  of  a reading  of 
the  evidence,  the  almost  inevitable  impression  it  leaves  as  to  the 
‘‘broad  merits’’  of  the  case  being  with  the  one  side  or  the  other, 
an  impression  which  cannot  but  be,  sometimes,  prejudicial  to  an 
unbiassed  opinion  upon  any  question  of  law  debateable  in  the 
case. 

If  the  accused  were  not  satisfied  with  the  case  reserved,  it 
was  his  right  to  apply  to  have  some  other  question  reserved;  and, 
in  the  event  of  refusal,  it  was  his  right  to  appeal  to  this  Court, 
and,  “on  any  appeal,”  this  Court  would  have  power  to  require 
the  evidence,  or  any  part  of  it,  to  be  sent  to  it;  but  that  was  not 
done;  that  is  not  this  case;  and,  if  it  had  been,  I very  strongly 
object  to  any  of  the  parties  taking  upon  themselves  the  power 
of  the  Courts  in  that  respect. 

In  regard  to  the  first  question,  upon  the  facts  stated,  in  the 
reserved  case,  there  is  no  reason  why  the  offence  might  not  be 
treated  as  one  of  theft.  Admittedly  the  hay  was  the  property 
of  Essibon.  One  question  of  fact  was  whether  she  had  sold  all 
of  it  to  the  complainant  or  only  half  of  it  to  him,  and  the  other 
half  to  the  accused.  The  finding  upon  this  question  was  that  all 
was  sold  to  the  complainant;  none  to  the  accused.  The  accused 
was  found  to  have  been  only  caretaker  of  the  land  for  Essibon; 
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and  it  was  also  found  that  she  knew  of  the  sale  of  the  hay  to  the 
complainant.  The  defence,  in  fact,  was  that  the  accused  had 
not  taken  any  of  the  hay  in  question;  that  the  hay  which  he  had 
taken  was  taken  from  another  meadow;  and  this  defence  was 
supported  by  his  own  evidence,  but,  upon  a conflict  of  testimony, 
the  finding  was  against  him — his  evidence  was  discredited.  Essibon 
being  there  in  possession  by  the  accused  as  her  servant  or  agent 
■ — her  title  being  acknowledged  by  both  parties — how  can  any 
question  arise  as  to  whether  she  had  or  had  not  a location  ticket? 
If  effect  were  given  to  the  accused’s  contention  upon  this  ques- 
tion, it  would,  in  one  aspect  of  the  contention,  amount  to  this, 
that  a mere  thief  could  put  the  possessor  of  the  goods  stolen  to 
proof  of  title,  which  would  be  manifestly  absurd.  In  the  case 
of  R.  V.  Deakin  (1800),  2 Leach  862,  876,  it  was  held  that  the 
ownership  of  goods,  as  against  a thief,  might  be  laid  in  the  driver 
of  a stage  coach,  for  his  masters,  who  had  possession  merely  as 
carriers.  And  it  has  long  been  said  that  one  may  be  convicted 
of  larceny  in  stealing  goods  from  one  who  had  obtained  them 
by  theft.  As  put  by  Lord  Hale,  if  A steal  the  horse  of  B,  and, 
after,  C steal  the  same  horse  from  A,  C is  a felon  both  as  to  A and 
B:  1 Hale,  P.C.  507;  see  also  2 East,  P.C.  654;  and  Ward  v.  The 
People  (1843),  6 Hill  (N.Y.)  144.  But  even  if  the  accused  had 
been  found  to  be  a co-owner  of  the  hay,  he  might,  under  the  statute, 
be  guilty  of  theft:  the  Criminal  Code,  sec.  352. 

The  suggestion  that  the  Criminal  Code  does  not  apply  to  Indians 
is  also  so  manifestly  absurd  as  to  require  no  refutation;  nor  can 
I imagine  any  good  reason  why  the  provisions  of  the  Indian  Act 
for  the  imposition  of  a fine  upon  an  Indian  for  trespassing  upon 
land  in  the  reserve  held  by  another  Indian,  and  cutting  and  carrying 
away,  among  other  things,  hay,  can  repeal  or  modify  the  pro- 
visions of  the  Criminal  Code  respecting  theft,  in  so  far  as  they  affect 
Indians,  or  in  any  manner  exempt  Indians  from  its  provisions. 
Theft  is  a crime  for  which,  after  conviction  before  a properly  con- 
stituted Court,  imprisonment  for  many  years  may  be  inflicted. 
The  provisions  of  the  Indian  Act — secs.  127  and  128 — are  for  the 
protection  of  the  Indians,  the  penalty  is  imposed  for  their  benefit, 
and  the  proceedings  may  be  had  in  a summary  manner  before  the 
officers  named  in  the  Act.  Prosecutions  under  them  do  not 
wipe  out  the  crime;  do  not  deal  with  the  wrong  towards  the  public 
such  as  crimes  constitute. 
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The  first  question,  as  I understand  it,  should  be  answered  in 
the  affirmative. 

The  next  question  is  whether  the  magistrate  complied  with 
the  requirements  of  sec.  778  of  the  Criminal  Code  in  giving  the 
accused  his  opportunity  for  electing  to  have  the  charge  tried  by 
the  magistrate  or  to  have  it  sent  for  trial  by  a jury.  The  accused, 
having  expressed  a desire  to  be  tried  by  the  magistrate,  was  asked 
by  the  magistrate,  ‘^Do  you  consent  that  the  charge  against  you 
be  tried  by  me  or  do  you  wish  that  it  be  sent  for  trial  by  jury  at 
the  Fall  Court  at  Gore  Bay,^’  such  Court  being  the  Court  to  which 
it  would  be  sent  for  trial  if  it  were  to  be  tried  by  a jury.  As  the 
proceeding  was  not  only  in  substance  in  accordance  with  sec.  778, 
but  almost  word  for  word  as  the  form  there  given,  it  is  difficult 
to  understand  how  any  question  such  as  that  asked  could  be  sup- 
posed to  have  arisen.  The  section  requires  that  the  words  given 
in  it,  or  words  to  the  like  effect,  shall  be  used.  But  it  was  sought 
to  raise  another  question  upon  that  argument,  namely,  whether 
what  was  done  was  a sufficient  compliance  with  the  requirements 
of  sec.  782.  As  no  such  question  has  been  reserved,  no  such 
question  is  open  to  discussion  here.'  We  have  not  to  deal  with 
questions  raised  by  counsel,  familiar  or  unfamiliar  with  the  prac- 
tice in  criminal  cases,  but  must  confine  ourselves  to  those  stated 
by  the  magistrate. 

The  second  question  must  accordingly  be  answered  in  the 
affirmative  also. 

The  third  question  is  covered  by  that  which  I have  said  in 
respect  of  the  first:  no  mere  trespasser  can  set  up  the  jus  tertii; 
and  no  thief  can  put  the  possession  of  the  goods  stolen  to  proof 
of  title.  It  is  not  necessary,  to  sustain  the  conviction,  in  the 
circumstances  of  the  case,  that  Essibon  should  have  had  a location 
ticket. 

If  the  fourth  question  means,  was  the  accused  guilty,  it  is  ob- 
viously not  a proper  one.  All  questions  of  fact  were  questions 
for  the  magistrate,  and  this  Court  has  no  jurisdiction  in  respect 
of  them.  If  the  question  means,  is  there  any  evidence,  in  the 
facts  stated,  upon  which  any  reasonable  jury  or  magistrate  could 
convict,  it,  too,  should  be  answered  in  the  affirmative. 
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Moss,  C.J.O.,  and  Gareow  and  Maclaren,  JJ.A.,  concurred 
in  the  result. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 
McClellan  v.  Powassan  Lumber  Co. 


Easement — Right  of  Way — Extinguishment  by  Unity  of  Possession — Revival 
on  Severance — Implied  Reservation — Land  Titles  Act — R.S.O.  1897,  ch.  138, 
secs.  26,  45. 

Unity  of  ownership  extinguishes  all  pre-existing  easements,  such  as  a private 
right  of  way  over  one  part  of  the  land  for  the  accommodation  of  another 
part,  and  nothing  in  secs.  26  or  45,  or  in  any  other  provisions  of  the  Land 
Titles  Act,  R.S.O.  1897,  ch.  138,  affects  the  matter. 

The  owner  of  a certain  property,  upon  which  was  a saw  mill,  in  1887  built  a 
grist  mill  upon  another  part  of  the  same  property  . In  1888  he  conveyed  the 
part  of  the  property  on  which  the  grist  mill  was,  and  in  1891  he  also  conveyed 
the  rest  of  the  property,  with  the  saw  mill,  to  the  same  grantees.  In  1894 
the  saw  mill  property  was  conveyed  to  the  defendant’s  predecessors  in 
title,  and  in  1895  the  grist  mill  property  was  conveyed  to  the  plaintiff’s 
predecessor  in  title.  Throughout  all  this  time  access  to  the  grist  mill  had 
been  obtained  by  a more  or  less  defined  way  running  through  the  saw  mill 
property,  and  so  continued  until  1906,  when  the  defendant  obstructed  it. 
The  plaintiff  brought  this  action  for  an  injunction  restraining  .the  obstruc- 
tion and  for  damages.  In  none  of  the  conveyances  or  transfers  was  there 
any  mention  made  of  the  way  now  in  question,  either  by  way  of  grant 
reservation  or  otherwise:— 

Held,  affirming  the  decision  of  the  Divisional  Court  reported  15  O.L.R.  67 
that  the  action  must  be  dismissed,  upon  the  above  principle. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  the 
Divisional  Court  reported  15  O.L.R.  67,  where  the  facts  are  fully 
set  out  in  the  judgment  of  Mabee,  J.  The  appeal  was  argued 
on  April  29th,  1908,  before  Moss,  C.J.O.,  and  Osler,  Garrow, 
and  Meredith,  JJ.A.,  and  Magee,  J. 

G.  Kappele,  K.C.,  for  the  appellant,  contended  that  a trans- 
fer under  the  Land  Titles  Act,  R.S.O.  1897,  ch.  138,  is  not  a mere 
conveyance,  but  gives  a statutory  title,  which  extends  to  any 
subsisting  de  facto  rights  of  way  enjoyed  with  the  parcel,  although 
not  mentioned  in  the  transfer:  sec.  26;*  that  the  way  in  question 
certainly  passed  upon  the  sale  of  the  grist  mill  property  in  1888, 
and  was  kept  alive  by  virtue  of  secs.  26  and  45  of  the  Land 

* Sec.  26.  All  registered  land  shall,  unless  under  the  provisions  of  this 
Act  the  contrary  is  expressed  on  the  register,  be  deemed  to  be  subject  to 
such  of  the  following  liabilities,  rights,  and  interests  as  for  the  time  being 
may  be  subsisting  in  reference  thereto,  ... 

1.  . . . 

2.  . . . 

3.  Any  public  highway,  any  right  of  way,  water  course,  and  right  of 
water,  and  other  easements. 
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Titles  Act,  notwithstanding  unity  of  possession  and  the  sub-  C.  A. 

sequent  conveyance  of  the  saw  mill  property  in  1894;  that  here  1908 

there  was  an  implied  reservation  of  the  right  in  question,  on  the  McClellan 
ground  of  acquiescence  and  intention  working  an  estoppel:  Godd-  pqwassan 
ard  on  Easements,  6th  ed.,  pp.  185-193;  Russell  v.  Watts  (1883-5),  Lumber 
25  Ch.  D.  559,  10  App.  Cas.  590;  May  v.  Belleville,  [1905]  2 Ch.  605; 

Lyttleton  Times  Co.,  Limited,  v.  Warners,  Limited,  [1907]  A.C. 

476,  at  p.  481;  Ingle  v.  Vaughan  Jenkins,  [1900]  2 Ch.  368;  Capital 
& Counties  Bank,  Limited,  v.  Rhodes,  [1903]  1 Ch.'  631. 

E.  D.  Armour,  K.C.,  for  the  respondents,  contended  that  the 
case  was  covered  by  Wheeldon  v.  Burrows  (1879),  12  Ch.  D.  31, 
unless  affected  by  the  Land  Titles  Act;  that  registration  under 
the  latter  was  a merely  ministerial  act;  and  that  there  was  no 
subsisting  easement  when  the  first  transfer  was  made  of  lot  4: 

Union  Lighterage  Co.  v.  London  Graving  Docks  Co.  [1902]  2 Ch. 

557;  Ray  v.  Hazeldene,  [1904]  2 Ch.  17;  Birmingham,  etc..  Banking 
Co.  V.  Ross  (1888),  38  Ch.  D.  295,  307;  Copestake  v.  Hoper,  [1907] 

1 Ch.  366;  Gale  on  Easements,  8th  ed.  pp.  180,  486-7. 

Kappele,  in  reply,  referred  to  Gale  on  Easements,  8th  ed., 
pp.  55-6,  132,  167-9;  Cable  v.  Bryant,  [1908]  1 Ch.  259;  Richard- 
son V.  Graham,  [1908]  1 K.B.  39. 

June  30.  Garrow,  J.A.: — Appeal  by  the  plaintiff  from  the 
judgment  of  a Divisional  Court  reversing  the  judgment  at  the 
trial  of  Teetzel,  J.,  in  favour  of  the  plaintiff. 

The  plaintiff  and  defendants  are  the  owners  of  adjoining  lands 
in  the  village  of  Powassan.  Upon  the  plaintiff’s  lands  there  is 
a grist  mill  and  upon  the  defendants’  lands  a saw  mill,  both  sup- 
plied with  power  from  a dam  upon  the  South  River.  The  saw 
mill  was  built  in  the  year  1881,  and  the  grist  mill  in  the  year  1887. 

From  the  beginning  access  to  the  saw  mill  was  had  by  means  of 
a more  or  less  defined  way  running  through  the  lands  now  owned 
by  the  defendants  to  the  saw  mill;  and  when  the  grist  mill  was 
built  access  to  it  was  obtained  from  the  same  concession  road  by 
passing  over  the  before-mentioned  way  for  a short  distance  from 
the  concession  road  (the  exact  distance  is  not,  I think,  stated, 
and  is  not  material),  and  then  branching  off  to  the  grist  mill.  . 

This  condition  of  things  continued  without  interruption  until 
the  month  of  June,  1906,  when  the  defendants  obstructed  the 
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way,  and  for  the  first  time  denied  the  plaintiff’s  right  to  use  it; 
and  this  action  was  brought  to  restrain  the  obstruction  and  for 
damages.  Teetzel,  J.,  after  hearing  evidence  and  argument  at 
the  trial,  found  in  favour  of  the  plaintiffs,  apparently  upon  the 
ground  that,  although  the  conveyances  are  silent  upon  the  sub- 
ject, the  parties  all  intended  that  the  way  in  question  should  pass 
and  become  appurtenant  to  the  grist  mill. 

In  the  Divisional  Court  the  learned  Chancellor  and  Maclaren^ 
J.A.,  were  of  the  opinion  that,  as  the  plaintiff’s  title,  if  any,  must 
rest  upon  an  implied  reservation  of  the  way  in  question,  the  law 
as  laid  down  in  Wheeldon  v.  Burrows,  12  Ch.  D.  33,  must  be  ap- 
plied; that  the  Land  Titles  Act,  R.S.O.  1897,  ch.  138,  did  not, 
as  contended,  affect  the  question;  and  that  the  plaintiff’s  case 
could  not  be  maintained.  Mabee,  J.,  dissented,  not,  however, 
in  support  of  the  grounds  put  forward  in  the  judgment  of  Teetzel, 
J.,  but  upon  the  new  ground,  much  relied  on  in  the  argument 
before  us,  that  upon  a former  sale  of  the  grist  mill  property  at  a 
time  when  both  properties  were  owned  by  one  owner,  the  way  in 
question  had  passed,  and  that  when  both  properties  (as  was  the 
fact)  again  became  imited  in  one  owner  thereafter,  who  first  con- 
veyed the  saw  mill  property  vdthout  expressly  reserving  the  way 
in  question,  it,  nevertheless,  was  reserved  by  force  of  secs.  26 
and  45  of  the  Lands  Titles  Act  as  an  easement  which  had  become 
appurtenant  to  the  grist  mill  property  under  the  terms  of  the 
former  conveyance. 

Both  properties  were  originally  owned  by  John  Clark,  the 
original  patentee,  who  built  the  saw  mill.  He  sold  and  con- 
veyed the  grist  mill  property  to  Milne  & Paul  on  August  1st,  1888, 
and  the  saw  mill  property  to  them  on  April  21st,  1891,  who  there- 
upon became  the  owners  of  both  parcels.  Paul  released  his 
interest  in  both  properties  to  Milne  on  January  6th,  1893.  On 
November  7th,  1894,  Milne  sold  and  conveyed  the  saw  mill  property 
to  Warded  & Howard,  who  sold  and  conveyed  to  Shaw  Bros., 
who  sold  and  conveyed  to  the  defendants. 

On  May  11th,  1895,  Milne  ‘sold  and  conveyed  the  grist  mill 
property  to  John  Paul,  who  sold  and  conveyed  to  the  plaintiff. 
In  none  of  the  conveyances  or  transfers  is  any  mention  made  of 
the  way  now  in  question,  either  by  way  of  grant,  reservation,  or 
otherwise. 
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The  question  in  dispute  is  purely  one  of  law,  not  depending 
in  any  way  upon  disputed  facts.  And  the  law  has,  in  my  opinion, 
been  accurately  applied  in  the  judgment  of  the  learned  Chancellor, 
with  which  I agree. 

Even  in  the  dissenting  judgment,  this  seems  to  be  conceded, 
unless  the  law  as  laid  down  in  Wheeldon  v.  Burrows  is  not  to  be 
applied  in  the  case  of  lands  under  the  Land  Titles  Act,  a proposi- 
tion which,  I think,  cannot  be  supported.  With  respect,  it  seems 
to  me  that  Mabee,  J.,  rather  begs  the  real  question.  That  learned 
Judge  says:  ‘‘The  original  conveyance  or  transfer  of  this  lot  ’’  (the 
grist  mill  lot  under  the  transfer  of  August  1st,  1888)  “had  the  effect 
of  conferring  upon  the  transferees  the  fee  simple  in  the  land,  ‘together 
with  all  rights,  privileges  and  appurtenances  belonging  or  appur- 
tenant thereto:’  sec.  45;  and  I think  the  exception  of  the  lot” 
(under  the  subsequent  transfer  of  November  7th,  1894,  of  the 
saw  mill  property,  in  which  the  grist  mill  property  was  men- 
tioned as  excepted)  “must  be  read  as  excepting  or  reserving  all 
that  the  Act  conferred  upon  the  registration  of  the  former  con- 
veyance.” This  seems  to  imply  that  the  way  had  in  some  way, 
in  the  meantime,  continued  to  exist  during  the  unity  of  ownership 
and  possession,  which  continued  down  to  the  date  of  the  last- 
mentioned  transfer.  For  that  position  I can  find  no  warrant 
in  or  out  of  the  Land  Titles  Act.  While  this  unity  continued, 
a way  such  as  the  way  in  question,  passing  through  the  middle 
of  the  property,  was  simply  a part  of  the  property  itself,  just  as 
it  had  been  when  the  whole  was  owned  by  the  original  patentee, 
Clark,  and  could  in  no  possible  sense  be  called  a “right,  privilege 
or  appurtenance,”  belonging  to  the  land  or  to  any  sub-division 
of  it.  A right  of  way  is  an  easement,  and  an  easement  requires 
for  its  legal  constitution  a dominant  and  a servient  tenement,  a 
condition  which,  of  course,  does  not  exist  where  the  whole  is  in 
one  hand.  And,  in  my  opinion,  there  is  nothing  in  the  Land 
Titles  Act  to  indicate  any  intention  to  alter  this  well-understood 
and,  indeed,  elementary  law  respecting  easements.  At  the  time, 
therefore,  of  the  conveyance  of  the  saw  mill  property  under  which 
the  defendants  claim,  the  “right,  privilege  or  appurtenance” 
which,  in  the  opinion  of  Mabee,  J.,  was  reserved,  had  no  existence, 
and  could  only  be  brought  into  existence  by  an  express  reserva- 
tion, as  held  in  Wheeldon  v.  Burrows.  See  also  Attrill  v.*  Platt, 
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(1884),  10  S.C.R.  425,  481.  As  to  the  effect  of  the  mortgages,  I 
agree  with  the  conclusions  set  forth  in  his  judgment  by  Magee,  J. 

The  appeal  should  be  dismissed  with  costs. 

Magee,  J.: — The  learned  Judges  of  the  Divisional  Court  were 
all  expressly  of  opinion,  and  it  was  not  controverted  upon  this 
appeal,  that  by  the  conveyance  on  August  1st,  1888,  from  John 
Clark  to  Milne  & Paul,  of  lot  No.  4,  the  right  of  way  now  claimed 
passed  to  them  as  appurtenant  to  that  lot.  In  this  I agree. 

It  would  follow  that  it  was  included  in  the  mortgage  or  charge 
for  $600,  created  by  them  in  favour  of  the  Canada  Permanent 
Loan  and  Savings  Company  on  August  29th,  1888,  which  was 
extended  by  Milne  on  August  30th,  1893. 

The  same  facts  and  reasoning  which  made  the  right  of  way 
appurtenant  to  lot  4 in  that  conveyance  of  August  1st,  1888, 
also  made  it  so  in  the  mortgage  or  charge  for  $1,100  from  Milne  to 
Paul  of  January  6th,  1893,  assuming  it  to  be  executed  after  the 
conveyances  of  the  same  date  from  Paul  to  Milne. 

When  in  November,  1894,  Milne  conveyed  the  residue  of  the 
lands  to  Warded  & Howard,  the  defendants’  predecessors  in  title, 
those  two  incumbrances  were  outstanding,  and  they  would  take 
their  lands  subject  to  the  right  of  way  in  favour  of  both  the  Canada 
Permanent  Company  and  Paul,  although  not  subject  to  it  as 
against  their  grantor,  Milne,  who  could  not,  under  Wheeldon  v. 
Burrows,  12  Ch.  D.  33,  derogate  from  his  own  grant  in  respect 
thereof. 

But  the  burden  of  those  incumbrances  thus  affecting  Warded 
& Howard’s  lands  would  have  to  be  borne  by  the  lands  retained 
by  Milne,  and  it  would  be  his  duty,  as  the  beneficial  owner  of 
lot  4,  to  relieve  the  land  so  granted  to  Warded  & Howard  of  the 
incumbrances  he  had  created,  just  as  it  would  if,  instead  of  an 
easement,  that  land  itself  were  covered  by  them. 

When,  in  May,  1905,  he  transferred  lot  4 to  the  mortgagee 
Paul,  the  latter  would  take  the  estate  so  transferred  to  him  with 
the  like  burden.  It  may  be  that  Paul  supposed  he  was  getting 
from  Milne  exactly  the  same  property  that  was  covered  by  his 
mortgage  or  charge,  but  as  that  property  included  an  easement 
on  Warded  & Howard’s  land,  he  should  have  protected  himself 
by  the  usual  searches,  and  he  would  have  found  that  Milne  could 
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not  convey  to  him  that  easement,  having  granted  the  land  free 
from  it. 

The  plaintiff,  to  whom  Paul  conveyed  in  November,  1896, 
would  take  lot  4 with  the  same  burden.  When,  in  June,  1902, 
she  procured  the  ‘‘cessation’’  of  the  charge  from  the  Canada  Per- 
manent Co.,  she  did  no  more  than  the  duty  cast  upon  her  land, 
if  not  upon  herself,  and  is  not  entitled  to  claim,  even  in  respect 
of  the  amount  paid,  any  right  to  the  easement. 

It  may  be  noted  that  there  was  not  in  the  so-called  mortgages 
any  grant  or  conveyance  of  the  land,  but  only  a charge,  so  that 
there  was  not  outstanding  in  the  mortgagees  any  legal  estate  in 
the  land  or  easement. 

With  reference  to  the  argument  advanced  as  to  the  Land 
Titles  Act  having  the  effect  of  segregating,  as  the  subject  of  a 
land  certificate,  not  only  the  parcel  of  land,  but  any  appurtenant 
easements,  it  is  to  be  noted  that  the  Act  deals  with  “land”  and 
“leasehold  lands,”  not  hereditaments,  as  the  subject  of  the  certifi- 
cate, and  though,  under  sec.  16,  where  title  is  shewn  to  any  ease- 
ment appurtenant  to  the  land  being  registered,  the  same  may  be 
stated  in  the  entry  of  ownership  and  land  certificate,  that  does  not 
separate  the  easement  as  a new  subject  of  land  certificate  from 
the  tenement  subject  to  it.  Even  if  it  had  such  effect,  no  such 
mention  was  made  of  this  easement  in  the  certificate  of  the  plain- 
tiff’s land.  Had  it  been,  it  would  have  been  entered  against 
the  defendant’s  land,  and  the  owner  thereof  would  have  been 
notified. 

I agree  that  the  appeal  should  be  dismissed. 
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Moss,  C.J.O.,  and  Osler  and  Meredith,  JJ.A.,  concurred  in 
the  result. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Pkingle  V.  Olshinetsky. 

Fraudulent  Conveyance — Exchange  of  Lands — Creditors’  Action  to  Set  Aside — 
Judgment  Against  Debtor  Defendant — Subsequent  Registration  of  Convey- 
ance to  him — Vacating  Registration. 

The  defendants  A.  and  B.  exchanged  lands  by  contemporaneous  conveyances, 
and  the  plaintiff  suing  on  behalf  of  himself  and  all  other  creditors  of  A. 
brought  action  to  set  aside  the  conveyance  of  A.’s  lands  to  B.  The  trial 
Judge  found  that  the  conveyance  of  A.’s  lands  to  B.  was  fraudulent  and 
void  as  against  A.’s  creditors,  and  ordered  that  it  should  be  set  aside  and 
the  lands  revested  in  A.  for  the  benefit  of  his  creditors,  but  refused  to  make 
any  direction  as  to  the  lands  conveyed  by  B.  to  A.  The  conveyance  of  the 
last  mentioned  lands  was  subsequently  registered  by  the  plaintiff’s  solicitor, 
and  it  was  contended  that  the  plaintiff  was  also  entitled  to  claim  the  proceeds 
of  the  property  thereby  conveyed: — 

Held,  that  the  registration  of  the  deed  of  B.’s  lands  to  A.  should  be  vacated 
and  the  lands  revested  in  B.  free  and  clear  of  any  cloud  thereon  caused  by 
the  registration  of  the  deed. 

Judgment  of  Riddell,  J.,  at  the  trial,  varied. 

This  was  an  appeal  by  the  defendant,  Asher  Olshinetsky,  from 
the  judgment  of  Riddell,  J.,  in  an  action  brought  by  the  plaintiff, 
on  behalf  of  himself  and  all  other  creditors  of  the  defendant,  Julius 
Olshinetsky,  to  set  aside  a conveyance  of  certain  lands.  The  facts 
are  fully  set  out  in  the  judgments. 

The  appeal  was  argued  on  12th  February,  1908,  before  a Divi- 
sional Court  composed  of  Mulock,  C.J.  Ex.  D.,  Anglin  and 
Clute,  JJ. 

J.  Heighington,  for  the  defendant,  Asher  Olshinetsky.  The 
exchange  of  property  between  the  defendants  is  shewn  by  the 
evidence  given  at  the  trial  as  to  value  and  the  position  of  the 
parties  to  have  been  a fair  and  bond  fide  transaction,  and  should 
not  have  been  set  aside.  If,  however,  the  Court  should  be  of 
opinion  that  the  trial  Judge  was  right  in  setting  aside  the  con- 
veyance of  the  Centre  street  land,  it  should,  at  all  events,  direct 
a reconveyance  to  Asher  Olshinetsky  of  the  Wellington  avenue 
property,  as  to  which  no  reference  was  made  in  the  judgment. 

F.  Amoldi,  K.C.,  contra,  argued  that  the  creditors  of  the  de- 
fendant, Julius  Olshinetsky,  were  entitled  not  only  to  the  proceeds 
of  the  Centre  street  property,  but  also  to  the  Wellington  avenue 
property,  which  had  been  conveyed  to  him,  on  the  ground  that 
when  property  has  once  passed,  the  Court  will  not  aid  a fraudulent 
grantor  to  undo  the  matter,  citing  Mundell  v.  Tinkis  (1883), 
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6 O.R.  625;  Parker  on  Frauds  on  Creditors,  p.  236,  and  cases 
there  cited,  and  other  authorities,  which  are  referred  to  and  dis- 
cussed in  the  judgment  of  Clute,  J.,  infra. 

Heighington,  in  reply,  referred  to  Rielle  v.  Reid  (1899),  26 
A.R.  54. 

March  30.  Mulock,  C.J.: — This  is  an  action  by  the  plain- 
tiff, suing  on  behalf  of  himself  and  all  other  creditors  of  the  de- 
fendant Julius  Olshinetsky,  to  set  aside  a conveyance  from  him 
to  his  co-defendant,  Asher  Olshinetsky,  of  certain  lands  upon 
Centre  street,  in  Toronto. 

At  the  trial  before  Riddell,  J.,  the  facts  appeared  to  be  as  fol- 
lows : — Julius  was  the  owner  of  certain  lands  on  Centre  street, 
Toronto,  and  his  co-defendant,  Asher,  was  the  owner  of  certain 
lands  on  Wellington  avenue,  Toronto.  Julius  and  Asher  entered  into 
an  agreement  to  exchange  their  respective  lands,  the  difference  in 
value  to  be  adjusted  by  money  payments  and  allowances.  There- 
upon the  exchange  took  place.  The  lands  of  Julius  were  the 
more  valuable,  and  the  transaction  was  impeached  by  the  plain- 
tiff as  being  fraudulent  and  void  as  against  the  creditors  of  Julius. 
The  trial  Judge  so  found,  and  directed  a reconveyance  by  Asher 
to  Julius  of  the  Centre  street  lands,  making  no  direction  with 
respect  to  the  lands  conveyed  by  Asher  to  Julius,  and  this  appeal 
is  on  behalf  of  Asher,  who  claims  to  be  entitled  to  a reconveyance 
of  the  Wellington  avenue  lands. 

The  question  therefore  for  us  to  determine  is  whether  at  the 
trial  it  should  have  been  made  a condition  of  setting  aside  the 
deed  to  Asher  that  he  should  be  declared  entitled  to  a reconvey- 
ance of  the  Wellington  avenue  lands. 

The  equitable  doctrine  is  that,  where  an  innocent  plaintiff 
institutes  suit  to  set  aside  a contract  obtained  by  fraud  upon  the 
part  of  the  defendant,  such  contract  being  not  void,  but  merely 
voidable  at  the  plaintiff’s  option,  if  the  plaintiff  seeks  to  exercise  his 
option  to  rescind  the  contract,  he  must  restore  the  defendant  to  his 
original  position  before  the  contract.  The  rescission  must  be  total, 
not  partial;  the  person  defrauded  recovering  that  of  which  he  was 
defrauded,  and  restoring  to  the  defendant  that  which  he  acquired 
by  virtue  of  the  contract.  It  is  not  necessary  to  fortify  this 
well  recognized  principle  by  authorities,  but  reference  may  be 
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had  to  Clarke  v.  Dickson  (1858),  E.B.  &E.  148;  Maturin  v. 
Tredinnick  (1864),  4 N.R.  15;  Urquhart  v.  McPherson  (1878), 
3 App.  Gas.  831. 

If  Julius,  not  being  guilty  of  fraud,  could  have  maintained 
an  action  against  Asher,  because  of  fraud  on  his  part,  then  Julius 
would  have  been  entitled  to  recover  his  property  only  upon  con- 
dition of  his  restoring  to  Asher  the  consideration  paid  by  the 
latter  for  the  property  of  Julius.  Here  the  action  is  not  brought 
by  Julius,  but  by  a creditor  of  Julius,  who  derives  his  cause  of  action 
through  Julius.  Whilst  the  contract  stands,  Asher  is  entitled  to  hold 
the  property,  and  the  plaintiff,  to  dislodge  him  from  this  position, 
must  set  aside  the  contract.  The  latter,  as  against  Julius,  was 
entitled  to  have  the  contract  stand  in  its  entirety  or  to  fall  in 
its  entirety,  and  his  rights  cannot  be  less  if  the  contract  is  attacked, 
not  by  one  of  the  parties  to  it,  but  by  a creditor,  who  acquires 
his  status  through  one  of  the  parties.  The  plaintiff,  as  against 
Julius,  has  no  higher  right  than  that  of  an  innocent  plaintiff  against 
a fraudulent  defendant,  and  if  he  would  be  obliged  to  do  equity, 
so  must  a plaintiff  deriving  title  through  him  also  do  equity. 

I am  of  opinion  that  Asher,  as  against  his  co-defendant,  Julius, 
is  entitled  to  a reconveyance  of  the  Wellington  avenue  property, 
and  repayment  of  any  moneys  paid  by  him  to  Julius  as  part  of 
the  consideration. 

The  deed  from  Julius  to  Asher  having  been  declared  fraudulent 
and  void,  the  defendant  Julius  and  those  claiming  imder  him 
are  entitled  to  no  beneficial  interest  in  the  Wellington  avenue 
property,  and  the  same  should  be  revested  in  Asher. 

During  the  argument  plaintiff^s  counsel  complained  of  the 
unauthorized  registration  of  the  conveyance  from  Asher  to  Julius, 
but  as  this  feature  of  the  case  has  been  dealt  with  in  the  judgments 
of  my  learned  brothers  Anglin  and  Clute,  it  is  unnecessary  for 
me  to  further  refer  to  it. 

The  plaintiff,  as  a creditor  of  Julius,  resists  this  appeal,  con- 
tending that  the  lands  of  Asher  which  had  been  conveyed  to  Julius 
remain  the  property  of  Julius,  and  are  thus  exigible  at  the  instance 
of  the  plaintiff  and  other  creditors  of  Julius.  Failing  in  this 
contention,  he  should  pay  the  costs  of  the  appeal. 


Anglin,  J.: — Although  the  exchange  of  lands  between  Julius 
Olshinetsky  and  Asher  Olshinetsky  was  effected  by  two  deeds 
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executed  contemporaneously,  it  was  but  a single  transaction,  the 
conveyance  of  the  Wellington  street  lands  by  Asher  being  part  of 
the  consideration  for  the  conveyance  to  him  of  the  lands  on  Centre 
avenue.  Had  the  exchange  been  carried  out  by  a single  deed, 
that  deed  must  have  been  avoided  and  set  aside  as  a whole  or 
not  at  all.  The  substance  and  not  the  form  of  the  impeached 
transaction  should  be  looked  at.  The  creditor  of  Julius,  seeking 
to  avoid  his  debtor’s  contract  for  fraud,  cannot  do  so  and,  never- 
theless, claim  the  benefit  of  a consideration  to  which  his  debtor 
could  only  be  entitled  if  the  contract  were  affirmed. 

The  present  appeal  was  necessary  to  obtain  for  the  defendant 
this  right,  which  he  could  have  had  no  reason  to  suppose  the  plain- 
tiff would  have  contested  until  apprised  of  the  utterly  unwar- 
ranted and  indefensible  act  of  the  plaintiff’s  solicitor  in  regis- 
tering, in  the  manner  indicated  by  my  brother  Clute,  the  deed 
from  Asher  to  Julius.  The  plaintiff  should  pay  the  costs  of  this 
appeal. 

Clute,  J.: — Appeal  from  the  judgment  of  Riddell,  J.,  dated 
18th  of  November,  1907. 

The  plaintiff,  on  behalf  of  himself  and  all  other  creditors  of 
the  defendant  Julius  Olshinetsky,  brought  this  action  to  set  aside 
a certain  conveyance  from  Julius  to  Asher  Olshinetsky  of  certain 
lands  on  Centre  street,  Toronto,  which  were  given  in  exchange 
for  certain  lands  on  Wellington  avenue,  Toronto,  owned  by  Asher. 

The  deed  from  Asher  to  Julius,  at  the  time  of  the  trial,  had 
not  been  registered,  and  no  disposition  was  made  in  the  judg- 
ment as  to  the  conveyance  from  Asher  to  Julius  of  the  Wellington 
avenue  property.  After  the  trial  the  plaintiff’s  solicitor,  without 
authority  from  any  one,  registered  the  deed  from  Asher  to  Julius, 
which,  prior  to  the  trial,  he  had  borrowed  from  Julius.  After 
this  appeal  was  taken,  notice  of  discontinuance  was  served.  When 
the  appellant  learned  of  the  registration  of  his  deed  to  Julius,  he 
applied  for  and  obtained  leave  to  reinstate  the  appeal. 

Upon  the  argument  Mr.  Arnold!  strenuously  urged  that  such 
registration  should  not  be  vacated,  and  claimed  on  behalf  of  the 
creditors  the  right  to  reach  not  only  the  moneys  paid  into  court, 
being  the  proceeds  of  the  Centre  street  property,  but  also  the 
right  to  proceed  against  the  Wellington  avenue  property.  In 
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other  words,  the  creditors  claimed  not  simply  to  set  aside  the 
transaction,  but  to  set  the  same  aside  in  part,  declaring  the  deed 
from  Julius  to  Asher  of  the  Centre  avenue  property  void  as  against 
creditors,  and  thus  leaving  the  deed  from  Asher  to  Julius  to  stand, 
and  so  to  be  available  for  all  creditors  of  Julius. 

Had  this  claim  been  made  prior  to  or  at  the  trial,  and  had 
the  plaintiff  deliberately  registered  the  deed  from  Asher  to  Julius, 
and  claimed  the  same  as  the  property  of  Julius,  this  would,  in 
my  judgment,  have  affirmed  the  transaction,  and  disentitled  the 
plaintiff  to  succeed.  The  plaintiff  clearly  could  not  affirm  and 
disaffirm  at  the  same  time. 

Mr.  Arnoldi  cited  the  following  authorities: — Mundell  v.  Tinkis 
(1883),  6 O.R.  625;  Langlois  v.  Baby  (1863),  10  Gr.  358,  affirmed 
11  Gr.  21;  Herman  v.  Jeuchner  (1885),  15  Q.B.D.  561;  Consoli- 
dated Exploration  and  Finance  Co.  v.  Musgrave,  [1900]  1 Ch.  37; 
Kearley  v.  Thomson  (1890),  24  Q.B.D.  742;  Hastelow  v.  Jackson 
(1828),  8 B.  & C.  221;  Beghie  v.  Phosphate  Sewage  Company  (1875), 
L.R.  10  Q.B.  491,  affirmed  1 Q.B.D.  679;  Parker’s  Frauds  on 
Creditors,  p.  236. 

On  reference  to  the  above  cases,  it  will  be  seen  that  it  was  the 
plaintiff  who  sought  relief  from  the  Court.  In  Mundell  v.  Tinkis 
the  plaintiff  had  conveyed  his  property  by  deed  absolute  in  form 
to  secure  a debt,  and  also,  as  the  main  object  of  the  transaction, 
to  protect  the  property  from  the  results  of  an  anticipated  action 
for  breach  of  contract,  and  it  was  held,  under  these  circumstances, 
that  evidence  was  not  admissible  to  rectify  the  form  of  the  instru- 
ment, “for  this  Court  never  assists  a person  who  has  placed  his 
property  in  the  name  of  another  to  defraud  his  creditors.” 

In  Langlois  v.  Baby  the  conveyance  made  for  the  purpose  of 
enabling  an  irresponsible  person  to  justify  on  special  bail  was 
against  conscience  and  morality,  and  the  Court  would  not  lend 
its  aid  to  the  grantor  in  getting  back  his  estate.  So  in  Herman 
V.  Jeuchner  and  Consolidated  Exploration  and  Finance  Co.  y.  Mus- 
grave, where  indemnity  given  to  bail  was  held  illegal,  and  could 
not  be  recovered  back,  and  in  Kearley  v.  Thomson,  where  money 
was  paid  under  an  illegal  contract,  which  had  been  partially  carried 
into  effect,  it  was  held  that,  though  the  contract  was  illegal,  a 
partial  performance  of  it  prevented  the  plaintiff  from  recovering 
back  the  money  under  it. 
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In  Hastelow  v.  Jackson  it  was  held  that  a person  was  entitled 
to  recover  from  a stakeholder  his  own  stake,  notwithstanding 
that  he  had  paid  the  whole  stake  to  the  winner,  but  against  his 
protest.  And  in  Beghie  v.  Phosphate  Sewage  Co.  it  was  held 
that  the  plaintiff  could  not  recover  back  money  paid  by  him  in 
contemplation  of  a fraud  upon  the  shareholders  of  an  intended 
company.  These  cases  clearly  do  not  apply  here. 

In  the  present  case  the  defendant  does  not  seek  redress  nor 
ask  that  the  transaction  may  be  set  aside  in  his  interest.  On  the 
contrary,  he  is  brought  into  court  by  the  plaintiff,  who  seeks  to 
set  aside  the  transaction  as  fraudulent  and  void,  as  against  the 
creditors  of  Julius,  and  to  claim  the  entire  proceeds  of  the  property 
which  had  been  given  Asher  in  exchange  for  his.  The  plaintiff 
now  contends  that  he  is  entitled  not  only  to  the  relief  asked,  but 
also  by  the  subsequent  act  of  his  solicitor,  to  realize  against  the 
property  given  in  exchange  by  Asher.  For  this  extraordinary 
claim  no  authority  in  point  was  cited,  nor  do  I think  can  any 
be  found.  In  Clarke  v.  Dickson,  E.B.  & E.  148,  it  is  said  that 
“when  once  it  is  settled  that  a contract  induced  by  a fraud  is  not 
void,  but  voidable  at  the  option  of  the  party  defrauded,  it  seems 
to  me  to  follow  that  when  that  party  exercises  his  option  to  rescind 
the  contract,  he  must  be  in  a state  to  rescind,  that  is,  he  must  be 
in  such  a situation  as  to  be  able  to  put  the  parties  into  their  original 
state  before  the  contract.'^  This  language  is  approved  in  Urquhart 
V.  McPherson,  3 App.  Gas.  831.  A creditor  cannot  take  the 
benefit  of  the  consideration  for  the  conveyance  and  at  the  same 
time  attack  the  conveyance  as  fraudulent:  Rielle  v.  Reid,  26 
A.R.  54. 

The  defendant  Asher  is,  in  my  opinion,  entitled  to  be  restored 
in  respect  of  his  Wellington  avenue  property  to  the  same  position 
that  he  was  in  prior  to  the  exchange,  and,  inasmuch  as  this  appeal, 
as  finally  taken,  was  rendered  necessary  by  the  improper  regis- 
tration of  his  deed,  the  plaintiff  must  pay  the  costs  of  this  appeal. 

The  order  below  should  be  varied  directing  that  the  plaintiff 
is  entitled  to  the  money  in  court,  upon  a proper  reconveyance 
of  the  Wellington  avenue  property  to  Asher  free  and  clear  of  any 
cloud  thereon  caused  by  the  registration  of  Asher’s  deed  to  Julius. 
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[IN  CHAMBERS.] 

CowiE  V.  CowiE. 

Alimony — Interim  Disbursements — Counsel  Fee — Undertaking — Practice. 

Where  the  counsel  to  be  engaged  is  not  the  solicitor  for  the  plaintiff  or  his 
partner,  it  is  proper  that  a counsel  fee  should  be  allowed  to  the  plaintiff 
as  part  of  her  prospective  disbursements  to  be  paid  by  the  defendant  in  an 
action  for  alimony;  and  in  this  case  an  order  was  made  before  the  trial  for 
payment  of  a fee  of  $40,  upon  the  undertaking  of  the  plaintiff’s  solicitor 
that  he  would  not  himself  act  as  counsel  at  the  trial,  and  that  he  would 
account  for  any  portion  of  such  sum  of  $40  not  actually  and  properly  dis- 
bursed by  him  for  counsel  fee. 

Gallagher  v.  Gallagher  (1897),  17  P.R.  575,  followed. 

Motion  by  the  plaintiff  in  an  action  for  alimony  for  an  order 
for  payment  by  the  defendant  of  interim  alimony  and  disburse- 
ments. 

The  motion  was  heard  by  Mr.  James  S.  Cartwright,  K.C., 
the  Master  in  Chambers,  on  the  8th  May,  1908. 

J.  W.  McCullough,  for  the  plaintiff. 

Casey  Wood,  for  the  defendant. 

May  11.  The  Master  in  Chambers: — The  plaintiff  asks  for 
$25  a month.  The  defendant  has  offered  $15.  Without  con- 
sidering either  of  these  propositions,  I should  have  fixed  on  $4 
a week  as  reasonable  in  this  case.  This  would  be  $18  a month, 
for  which  the  order  will  provide. 

For  interim  disbursements  at  present  $25  should  be  sufficient. 
It  is  premature  to  raise  the  question  of  counsel  fee.  I do  not 
understand  that  there  is  any  obligation  to  allow  a counsel  fee 
where,  as  here,  the  plaintiff's  solicitor  is  a barrister,  and  quite 
competent  to  conduct  the  case  at  the  trial.  In  a difficult  and 
important  case,  like  Lovell  v.  Lovell  (1905-6),  11  O.L.R.  547,  13 
O.L.R.  569,  it  might  be  different;  but  even  there  no  outside  counsel 
was  retained. 

The  plaintiff  appealed  from  this  order  as  regards  the  disburse- 
ments, and  the  appeal  was  heard  by  Anglin,  J.,  in  Chambers, 
on  the  29th  May,  1908. 

The  same  counsel  appeared. 
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May  30.  Anglin,  J.: — The  plaintiff  appeals  from  an  order 
of  the  Master  in  Chambers  whereby  he  fixed  the  amount  to  be 
paid  to  the  plaintiff  for  interim  disbursements  at  $25,  and  declined 
to  allow  to  her  a counsel  fee,  to  be  paid  by  the  defendant. 
I am  unable  to  say,  from  the  evidence  before  me,  that  the  Master 
erred  in  fixing  the  allowance  for  interim  disbursements,  exclusive 
of  counsel  fee,  at  the  sum  of  $25. 

The  ground  upon  which  the  Master  declined  to  allow  a counsel 
fee  is  stated  by  him  as  follows:  “I  do  not  understand  that  there 
is  any  obligation  to  allow  a counsel  fee  where,  as  here,  the  plaintiff^s 
solicitor  is  a barrister,  and  quite  competent  to  conduct  the  case 
at  the  trial. ’’  Prior  to  the  decision  in  Gallagher  v.  Gallagher 

(1897),  17  P.R.  575,  it  had  been  determined  in  such  cases  as 
Ingrain  v.  Ingram  (1883),  10  P.R.  569,  Magurn  v.  Magurn  (1883), 
10  P.R.  570,  and  Bradley  v.  Bradley  (1885),  10  P.R.  571,  that 
a counsel  fee  might  be  allowed  to  the  plaintiff  although  the  plain- 
^ tiff’s  solicitor  or  his  partner  should  be  her  counsel  at  the  trial. 
Under  Con.  Rule  1144,  however,  which  provides  that  “only  the 
amount  of  the  cash  disbursements  actually  and  properly  made  by 
the  plaintiff’s  solicitor”  shall  be  ordered  to  be  paid,  the  learned 
Chief  Justice  of  the  Common  Pleas  has  determined  (in  Gallagher 
V.  Gallagher)  that  it  is  not  proper  to  make  an  order  “for  payment 
of  a sum  to  cover  counsel  fees,  unless  it  is  shewn  that  the  fees  are 
to  be  paid  to  counsel  who  is  not  the  solicitor  for  the  plaintiff  or 
the  partner  of  the  solicitor.”  From  this  language  it  seems  clear 
that  where  the  counsel  to  be  engaged  is  not  the  solicitor  for  the 
plaintiff  or  his  partner,  it  is  proper  that  a counsel  fee  should  be 
allowed.  The  test  applied  by  the  learned  Master,  namely,  the 
fitness  of  the  solicitor  himself,  because  he  also  fills  the  character 
of  barrister,  to  conduct  the  case  at  the  trial,  does  not  seem  to  be 
the  test  contemplated  by  the  practice  as  defined  in  Gallagher  v. 
Gallagher.  As  pointed  out  in  Stevenson  v.  Stevenson  (1899), 
19  P.R.  48,  at  p.  51,  the  payment  to  the  plaintiff’s  solicitor  of  what- 
ever sum  may  be  ordered  for  interim  disbursements  may  be  made 
“upon  his  undertaking  to  account  for  all  sums  not  actually  and 
properly  disbursements . ’ ’ 

In  the  present  case  the  plaintiff  swears  that  her  “solicitor  is 
James  McCullough,  of  the  village  of  Stouffville,  and  I desire  him 
to  employ  counsel  to  assist  him  at  the  trial  of  this  action.”  Mr. 
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McCullough  has  no  partner.  Assuming  that  the  plaintiff  does 
not  equivocate  or  intend  to  mislead  the  Court,  it  must  be  that 
Mr.  McCullough  intends  to  employ  counsel  other  than  himself 
or  any  partner  of  his.  No  case  has  been  presented,  however, 
which  would  warrant  the  employment  of  a second  counsel.  It 
follows,  I think,  applying  the  test  prescribed  in  Gallagher  v. 
Gallagher,  that  the  plaintiff  is  entitled  to  be  allowed  a counsel 
fee,  which  will  be  fixed  at  the  sum  of  $40.  This  sum,  with  the 
$25  fixed  by  the  Master  for  interim  disbursements,  other  than 
counsel  fee,  will  be  paid  to  the  plaintiff’s  solicitor  upon  his  under- 
taking that  he  will  not  himself  act  as  counsel  at  the  trial,  and 
that  he  will  account  for  any  portion  of  such  sum  of  $40  not  actually 
and  properly  disbursed  by  him  for  counsel  fee.  The  order  of 
the  Master  will  be  varied  accordingly.  There  will  be  no  costs  of 
the  present  appeal,  success  upon  it  having  been  partial  only. 


•E.  B.  B. 


[DIVISIONAL  COURT.] 

Cole  et  al.  v.  Pearson  et  al. 

Lien — Mechanics'  Liens — Claims  of  Wage-earners — Abandoned  Contract — As- 
certainment of  Sum  upon  which  Percentage  to  he  Computed — Mechanics' 
Lien  Act,  secs.  11,  lA— History  of  Legislation. 

The  defendant  P.  contracted  to  build  a house  for  the  defendant  T.,  but  aban- 
doned the  contract  when  the  work  was  not  half  done.  Liens  were  claimed 
by  wage-earners,  and  proceedings  were  had  under  the  provisions  of  the 
Mechanics’  Lien  Act.  It  was  contended  that  sec.  14  (3)  lays  down  a rule 
for  wage-earners,  in  a case  in  which  the  contract  has  not  been  completely 
fulfilled,  different  from  the  rule  in  any  other  set  of  circumstances,  and  that 
the  only  thing  to  be  looked  at  is  the  value  of  the  work  done  and  materials 
furnished  by  the  contractor: — 

Held,  that  the  interpretation  of  the  words  of  sec.  14  (3)  ‘‘the  percentage 
aforesaid  shall  be  calculated  on  the  work  done  and  materials  furnished  by 
the  contractor,”  is  to  be  found  from  an  examination  of  the  course  of  legisla- 
tion, and  there  is  nothing  therein  to  indicate  that  “the  percentage  afore- 
said” is  not  the  same  percentage  as  that  in  sec.  14  (1)  and  in  sec.  11  of  the 
present  Act;  and,  therefore,  in  ascertaining  the  amount  upon  which  is  to 
be  computed  the  20  per  cent,  provided  by  the  Act,  the  value  of  the  work 
done  and  materials  furnished  is  to  be  calculated  upon  “the  basis  of  the 
price  to  be  paid  for  the  whole  contract.” 

Judgment  of  the  senior  Judge  of  the  county  court  of  Simcoe  reversed. 

Appeal  by  the  defendant  Toms,  the  owner,  from  the  judg- 
ment of  the  senior  Judge  of  the  county  court  of  Simcoe,  in  a 
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mechanics’  lien  action,  in  favour  of  the  plaintiffs,  wage-earners, 
for  the  recovery  of  $201.55  against  the  appellant,  with  costs. 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.J.C.P.,  Britton  and  Riddell,  JJ.,  on  the  1st 
May,  1908. 

C.  E.  Hewson,  K.C.,  for  the  appellant. 

J.  S.  Lundy,  for  the  plaintiffs. 

The  argument  turned  upon  the  effect  of  the  provisions  of  the 
statute  set  out  in  ithe  judgment,  and  is  sufficiently  stated  in 
the  judgment.  In  addition  to  the  cases  there  cited,  Reggin  v. 
Manes  (1892),  22  O.R.  443,  was  referred  to  by  counsel  for  the 
appellant. 
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May  11.  The  judgment  of  the  Court  was  delivered  by  Riddell, 
J.: — The  defendant  Pearson  contracted  to  build  a house  for 
his  co-defendant  Toms  for  $2,429,  but  abandoned  the  contract 
when  apparently  not  half  done.  Liens  were  claimed  by  a number 
of  wage-earners,  and  proceedings  were  had  under  the  provisions 
of  the  Act.  His  Honour  held  that  he  had  to  consider  only  ^‘the 
value  of  the  work  done  and  materials  provided  under  the  con- 
tract at  the  time  the  contractor  abandoned  it,”  and  thought  that 
it  was  so  held  in  Russell  v.  French  (1897),  28  O.R.  215.  The 
sole  question  (except  that  of  costs)  in  the*  appeal  is  whether,  in 
the  computation  of  the  principal  upon  which  is  to  be  computed 
the  20  per  cent,  provided  by  the  Act,  the  value  of  the  work  done 
and  materials  furnished  is  to  be  calculated  or  not  upon  “the  basis 
of  the  price  to  be  paid  for  the  whole  contract.” 

The  case  cited  by  his  Honour  does  not  conclude  the  point  in 
the  direction  indicated  by  him,  as  will  be  seen  by  a reference  to 
the  judgments,  especially  that  of  Mr.  Justice  Rose,  at  p.  220, 
where  that  very  learned  Judge  explicitly  uses  the  words  of  the 
statute,  “such  value  being  calculated  on  the  basis  of  the  price 
to  be  paid  for  the  whole  contract.” 

The  different  methods  of  computation  were  not  under  con- 
sideration in  that  case  or  in  the  Manitoba  cases  to  which  we  were 
referred,  Hoffstrom  v.  Stanley  (1902),  14  Man.  L.R.  227,  and  Black 
V.  Wiebe  (1905),  1 W.L.R.  75. 
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The  contention  is  that  sec.  14  (3)  lays  down  a rule  for  wage- 
earners  in  a case  like  that  in  hand — it  being  a case  in  which  the 
contract  has  not  been  completely  fulfilled — different  from  the  rule 
in  any  other  set  of  circumstances;  and  that  the  only  thing  that 
is  to  be  looked  at  is  the  value  of  the  work  done  and  materials 
provided  by  the  contractor.  In  the  absence  of  binding  authority 
so  holding,  I am  unable  to  agree. 

Section  14  (3)  uses  the  words  “the  percentage  aforesaid  shall 
be  calculated  on  the  work  done  and  materials  furnished  by  the 
contractor,’’  etc.  “Aforesaid”  mjiist  refer  to  the  percentage  in 
sub-sec.  (1) — which,  in  the  present  instance,  is  20  per  cent,  “of 
the  contract  price  directed  to  be  retained  by  sec.  11  of  this  Act.”" 
Section  11  of  the  Act  provides  for  the  retention  of  20  per  cent, 
of  the  value  of  the  work,  etc.,  such  value  to  be  calculated  on  the 
basis  of  the  price  to  be  paid  for  the  whole  contract.  This 
provision  must  prevail  throughout,  unless,  indeed,  it  is  not 
practicable  to  explain  the  language  of  sec.  14  (3)  consistently 
with  this  interpretation. 

Another  interpretation  was  suggested  during  the  argument. 
I am  of  opinion,  however,  that  the  true  interpretation  is  to  be 
found  from  an  examination  of  the  course  of  legislation. 

Section  14  (3)  comes  immediately  from  the  Act  of  1896,  59 
Viet.  ch.  35,  sec.  13,  and  that  from  the  Act  of  1893,  56  Viet.  ch.  24, 
sec.  5 (1),  which  reads:  “In  case  of  the  contract  not  having  been 
completely  fulfilled  when  the  lien  is  claimed  by  the  wage-earners, 
the  percentage  aforesaid  shall  be  calculated  on  the  work  done 
or  materials  furnished  by  the  contractor.”  The  Act  shews  by 
the  preamble  that  it  was  intended  to  secure  wage-earners  priority 
over  all  claimants  not  having  a superior  equity,  and  the  percentage 
aforesaid  was  (sec.  2)  that  authorized  by  R.S.O.  1887,  ch.  126, 
secs.  7,  8,  9,  i.e.,  10  per  cent,  of  the  price  to  be  paid  to  the  con- 
tractor— sec.  9 (3) — while  sec.  4 of  the  Act  of  1893  provided  that 
the  lien  of  wage-earners  for  30  days’  wages  provided  by  statute 
should  not  be  defeated  by  reason  of  the  work  having  been  left 
unfinished  or  of  the  price  for  that  or  any  other  reason  not  being 
payable  to  the  contractor. 

No  doubt  the  legislation  was  passed  in  view  of  the  decision 
two  months  before  in  Re  Sear  and  Woods  (1893),  23  O.R.  474, 
in  which  it  had  been  held  that  if  the  percentage  to  be  retained 
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by  the  owner  never  became  payable  by  reason  of  the  fact  that  D.  C. 

the  contractor  never  finished  his  work,  the  wage-earner  did  not  1908 

become  entitled  to  receive  this  sum  or  any  part  of  it.  The  pur-  cole 
pose  of  the  Act  was  that  wage-earners  should,  as  the  work  went 

on,  become  entitled,  to  a lien,  and  that  such  lien  should  not  be  

discharged  by  any  subsequent  default  of  the  contractor. 

Then  sec.  5 was  introduced  to  cover  the  case  of  the  non-com- 
pletion of  the  contract  at  the  time  of  the  claim  of  lien  by  a wage- 
earner,  and  it  is  not  alone  the  case  of  an  abandoned  contract  that 
is  in  contemplation.  There  may  be  a succession  of  workers  upon 
the  same  contract,  and,  while  the  Legislature  had  seen  fit  to  say 
that  wage-earners  should  have  priority  over  all  others  to  the 
extent  “of  10  per  cent,  of  the  price  to  be  paid  to  the  contractor 
— R.S.O.  1887,  ch.  126,  sec.  9 (3) — they  did  not,  I think,  intend 
that  the  workmen  who  had  been  employed  in  the  earlier  part  of 
the  contract  should  share  in  the  fruits  of  the  labour  of  those  who 
came  in  after  they  had  claimed  their  lien,  nor  did  the  Legislature 
think  it  just  that,  for  example,  those  supplying  materials  in  the 
finishing  of  a building  should  lose  their  pay  that  workmen  em- 
ployed perhaps  months  before  should  be  protected.  The  object 
of  this  clause  was,  I think,  to  confine  the  10  per  cent,  against 
which  the  wage-earner  had  a claim  to  a principal  sum  representing  ‘ 
the  value  of  the  work  and  materials  already  supplied  by  his  con- 
tractor. 

There  was  at  that  time  no  rule  laid  down  for  the  computation 
of  the  value  of  an  abandoned  contract  such  as  we  now  have,  and 
there  was  no  intention  of  laying  down  any  rule  for  the  valuation 
under  an  abandoned  contract  differing  from  that  imder  a con- 
tinuing contract  or  a completed  contract. 

Then  came  the  Act  of  1896,  59  Viet.  ch.  35.  . This,  by  sec. 

10  (1),  increases  the  amount  to  be  retained  to  “20  per  cent,  of 
the  value  of  the  work,  service,  and  materials  actually  done,  placed, 
or  furnished,^’  and  adds,  “such  values  shall  be  calculated  on  the 
basis  of  the  price  to  be  paid  for  the  whole  contract,”  and  by  sec. 

13  (1)  continues  the  priority  of  wage-earners.  Then  by  sec.  13  (3) 
the  provisions  of  56  Viet.  ch.  24,  sec.  5,  sub-sec.  1,  are  continued. 

And,  with  a trifling  change  in  sub-sec.  (1),  sec.  13  of  the  Act  56 
Viet.  ch.  24  has  become  now  sec.  14  of  the  R.S.O.  1897,  ch.  153. 

I am  unable  to  find  an}^here  that  the  Legislature  intended  a 
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different  method  of  computation  for  an  abandoned,  from  any 
other  kind  of,  contract,  and  I think  there  is  nothing  to  indicate 
that  “the  percentage  aforesaid’^  is  not  the  same  percentage  as 
that  in  sec.  14  (1)  and  in  sec.  11  of  the  present  Act. 

I am  of  opinion  that  the  learned  Judge  of  the  county  court 
was  wrong  in  his  interpretation  of  the  Act,  and  that  (unless  the 
parties  can  agree)  there  must  be  a reference  back  for  trial  upon 
the  principles  above  laid  down. 

As  to  costs,  the  difficulty  has  arisen  from  the  wording  of  the 
statute,  and  I think  there  should  be  no  costs  of  the  appeal.  The 
costs  of  trial  to  be  had  and  all  other  costs  will  be  disposed  of  by 
the  county  court  Judge.  No  doubt,  if  he  finds  the  appellant 
right  throughout,  he  will  award  him  his  costs,  but  we  do  not  limit 
his  discretion. 

It  is  to  be  hoped  that  the  parties  will  find  a me^s  of  settle- 
ment, and  so  avoid  the  costs  of  a new  trial.  ’ 

E.  B.  B. 


[IN  CHAMBERS.] 

Re  Street  and  Nelson. 

Will — Devise  to  Wife  for  Life  and  for  Maintenance  of  Children,  Remainder  to 
Children  and  Issue  of  Children  Dying  before  Testator  and  his  Wife — Sale 
of  Land  by  Wife — Vendors  and  Purchasers  Act. 

A testator  devised  all  his  real  and  personal  estate  to  his  wife  in  trust  for  her 
support  during  her  lifetime,  and  for  the  maintenance  and  education  of  his 
children,  and  on  the  wife’s  death  to  be  equally  divided  amongst  them. 
By  a codicil  he  directed  that  if  M.,  a married  daughter,  should  die  before  her 
parents,  leaving  a child  or  children,  they  should  receive  her  portion,  with 
a like  provision  in  case  of  his  two  other  children  then  unmarried.  On  the 
testator’s  death,  his  wife  and  children  surviving  him,  they  sold  a portion  of 
the  lands,  joining  in  a conveyance  to  the  purchaser  S.,  who  agreed  to 
sell  to  N.  On  a petition  under  the  Vendors  and  Purchasers  Act: — 

Held,  that  the  conveyance  to  S.  was  effective  to  pass  the  fee  in  the  land 
to  him. 

This  was  a petition  filed  by  the  vendor  of  certain  land,  un- 
der the  Vendors  and  Purchasers  Act.  The  vendor,  one  Street, 
purchased  the  lands  from  the  widow  and  children  of  R.  W. 
Elliott,  deceased,  and  had  a conveyance  thereof  from  them.  He 
had  agreed  to  sell  the  land  to  one.  Nelson,  and  the  question  was 
whether  he  could,  under  such  conveyance,  make  a good  title  to 


XVII.]  ONTARIO  LAW  REPORTS. 

the  said  land.  The  petition  was  heard  before  Riddell,  J.,  in 
Chambers,  on  June  18th,  1908. 

A.  R.  Hassard,  for  the  vendor. 

W.  R.  Cavell,  for  the  purchaser. 

June  20.  Riddell,  J.: — On  October  2nd,  1864,  R.  W.  Elliot 
made  his  last  will  and  testament,  as  follows:  ‘‘I  bequeath  and 
devise  to  my  beloved  wife,  Catherine  Ann  Elliot  (formerly  Scott), 
all  the  real  and  personal  property,  of  whatever  kind  and  nature, 
to  which  I am  in  any  wise  entitled  or  interested  in,  in  trust  for 
her  support  during  her  life,  and  the  maintenance  and  education 
of  our  children,  and  at  her  death  to  be  equally  divided  among 
our  children  then  surviving. 

appoint  my  said  wife  executrix  of  this  my  will.” 

On  August  15th,  1894,  he  made  a codicil  to  the  above-mentioned 
will:  ^‘This  codicil  to  the  above  will  provides  that,  in  the  event 
of  my  daughter,  Mary  Scott  Elliot,  wife  of  J.  L.  Biggar,  dying 
before  both  her  parents,  leaving  a child  or  children,  such  child 
or  children  shall  receive  the  portion  to  which  the  said  Mary  Scott 
Biggar  would  have  been  entitled  under  my  will.  If  more  than 
one  child,  share  and  share  alike. 

^Mn  like  manner  as  to  my  daughter  V.  Elliot,  and  my  son 
W.  S.  Elliot  the  child  or  children  of  each  (if  any)  shall  receive 
their  parent’s  portion.” 

In  1905  R.  W.  Elliot  died,  leaving  him  surviving  his  widow 
and  the  three  children,  named  Mrs.  M.  S.  Biggar,  V.  Elliot,  and 
W.  S.  Elliot,  all  of  whom  survive  and  are  of  full  age.  Mrs. 
M.  S.  Biggar  has  infant  children.  In  1906  the  widow  and  three 
children  joined  in  a conveyance  of  certain  real  estate  to  Street. 
He  now  has  sold  a portion  of  that  property  to  Nelson,  and  the 
question  is,  ^Mt  being  admitted  that  R.  W.  Elliot  had  a good  title, 
is  the  conveyance  to  Street  effective  to  pass  the  fee?” 

So  far  as  the  codicil  is  concerned,  the  answer  is  not  at  all  diffi- 
cult. The  three  children  named  have  not  died  and  cannot  die 
before  both  their  parents;  and  the  case  contemplated  by  the  codicil 
cannot  therefore  arise.  We  may  not  speculate  as  to  the  inten- 
tion or  purpose  of  the  testator  when  the  words  are  clear  and  a 
literal  interpretation  does  not  lead  to  any  inconsistency  or 
absurdity. 
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Taking  the  will,  it  is  obvious  that  the  widow  takes  a legal 
estate  for  life,  charged  with  certain  trusts  for  her  children.  The 
widow  and  children,  then,  can  convey  effectually  an  estate  for 
her  life.  Suppose,  however,  the  event  to  happen  that  all  these 
children  predecease  their  mother,  what  follows?  If  any  leave 
children,  these  children  will  not  take,  under  the  provisions  of  our 
Wills  Act,  R.S.O.  ch.  128,  sec.  36 — the  death  has  not  occurred 
in  the  lifetime  of  the  testator — ^they  will  not  take  under  the  devise : 
the  devise  is  to  ‘‘our  children’’  only,  and  it  is  not  doubtful  what 
the  testator  meant  by  “our  children.”  If  all  the  children  of  the 
testator  die  during  the  lifetime  of  the  mother,  there  will  be  an 
intestacy:  Price  v.  Hall  (1868),  L.R.  5 Eq.  399,  especially  p.  403. 

In  that  event  the  land  will  go  to  the  heirs  of  R.  W.  Elliot;  and 
no  conveyance  by  the  widow  and  children  simply  as  devisees 
under  the  will  will  be  effective. 

By  the  intestacy  the  estate  goes  to  the  heirs-at-law,  and  the 
only  question  is,  who  are  the  heirs-at-law?  If  the  will  had  ex- 
pressly said,  “if  none  of  our  children  be  then  living,  the  property 
shall  go  to  my  heirs-at-law,”  there  is  no  question  that  the  “heirs- 
at-law”  would  be  those  answering  that  description  at  the  time  of 
the  death  of  the  testator,  not  those  answering  the  description  at  the 
death  of  the  widow.  In  Re  Frith,  Hindson  v.  Wood  (1901), 
85  L.T.  N.S.  455,  the  ultimate  devise  was  as  follows:  “In  case  no 
grandchild  of  mine  be  then  living,  it  shall  become  the  property  of 
the  heir-at-law”  (the  “then  living”  referring  to  the  death  of  the 
last  of  the  testator’s  six  children) . It  was  argued  that  the  heir-at- 
law  must  be  regarded  as  the  child  who  would  have  been  the  heir- 
at-law  of  the  testator  had  he  died  at  the  date  of  the  death  of  the  last 
of  his  children.  It  was  held  by  Joyce,  J.,  following  Doe  d.  Pilking- 
ton  V.  Spratt  (1833),  5 B.  & Ad.  731  (“heir-at-law”);  Boydell  v. 
Golightly  (1844),  14  Sim.  327  (“own  right  heirs”);  Wrightson  v. 
Macaulay  (1845),  14  M.  & W.  214  (“heir-at-law”);  Rawlinson  v. 
TFass  (1851),  9 Hare  673  (“heirs  and  assigns  ex  parte  maternd,  as 
if  I had  died  intestate”),  that  it  was  the  person  who  was  the  heir- 
at-law  of  the  testator  at  the  time  of  his  death,  and  not  the  person 
who  was  the  heir-at-law  at  the  time  of  the  death  of  the  last  of 
the  six  children,  who  was  intended  to  take  under  the  gift. 

The  same  rule  must  obtain  in  the  case  of  an  intestacy  occurring 
by  reason  of  an  ultimate  limitation  being  omitted,  as  in  the  case 
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of  an  ultimate  limitation  ‘‘as  if  I had  died  intestate’’:  RawUnson 
V.  Wass,  supra.  And  the  conclusion  is  that  the  heirs  who 
are  entitled  in  the  supposed  case  are  those  who  were  the  heirs  of 
the  testator  at  the  time  of  his  death.  These  have  already  executed 
a conveyance. 

The  title,  therefore,  is  good. 

G.  F.  H. 


1908 

Ee  Street 

AND 
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Riddell,  J. 


[IN  THE  COURT  OF  APPEAL.] 


Moritz  v.  Canada  Wood  Specialty  Co. 

Foreign  Judgment — Action  on — Judgment  Recovered  in  England  against  De- 
fendants in  Ontario — Jurisdiction — Breach  of  Contract — Place  of  Per- 
formance— Service  out  of  the  Jurisdiction — English  Order  XL,  Rule  1 (e) — 
Alternative  Claim  on  Original  Cause  of  Action — Merger — Election — 
Appeal — Parties. 


C.  A. 

1907 

March  16. 
May  2. 

1908 


Under  Order  XI.,  Rule  1 (e),  of  the  English  Rules  of  the  Supreme  Court,  April  21. 
1883,  which  corresponds  substantially  with  Rule  162  (e)  of  the  Ontario 
Consolidated  Rules  of  1897,  providing  that  service  out  of  the  jurisdiction 
of  a writ  of  summons  may  be  ordered  whenever  the  action  is  founded  on 
any  breach  or  alleged  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  which,  according  to  the  terms  thereof,  ought  to  be  per- 
formed within  the  jurisdiction,  it  is  not  necessary,  in  order  to  confer  juris- 
diction, to  shew  that  the  whole  of  the  contract  is  to  be  performed  within 
the  jurisdiction;  it  is  sufficient  if  there  is  a breach  of  that  part  of  it,  if 
any,  which  is  to  be  performed  there;  but  the  action  must  be  based  on 
such  a breach,  and  the  jurisdiction  of  the  home  Court  is  not  attracted  in 
respect  of  a breach  of  that  part  of  the  contract  which  is  to  be  performed 
abroad,  by  reason  of  a breach  of  another  part  of  it  which  is  to  be  per- 
formed within  the  jurisdiction. 

The  plaintiff,  living  in  England,  brought  an  action  in  England  against  the 
defendants,  an  incorporated  company,  doing  business  in  Ontario,  for 
damages  for  breach  of  contract  to  deliver  certain  goods.  By  the  terms 
of  the  contract  the  delivery  was  to  be  at  the  port  of  shipment  in  America, 
and  payment  was  to  be  made  on  receipt  of  and  in  exchange  for  shipping 
documents  in  England: — 

Held,  that  the  breach  upon  which  the  action  was  based  took  place  at  the 
American  port,  and  the  defendants,  not  having  been  subject  to  the  English 
Court,  either  by  residence  or  by  submission  in  the  contract,  there  was  no 
jurisdiction  in  that  Court  under  Order  XI.  to  summon  the  defendants  to 
appear  before  it,  or  to  entertain  the  action;  and  the  judgment  obtained 
in  England  in  that  action  (the  defendants  not  appearing),  however  effectual 
it  might  be  in  England,  not  having  been  moved  against  there,  was  of  no 
avail  to  support  an  action  upon  it  in  Ontario. 

Held,  however,  that  the  original  cause  of  action  had  not  merged  in  the  judg- 
ment; and  the  plaintiff  was  entitled  to  succeed  upon  an  alternative  claim 
thereupon,  made  in  the  action  brought  in  Ontario. 

The  trial  Judge  held  both  causes  of  action  to  be  proved,  and  the  plaintiff 
elected  to  take  judgment  in  respect  of  the  claim  based  upon  the  English 
judgment: — 

Held,  that  the  plaintiff  was  not  so  , bound  by  his  election  that  he  was  pre- 
vented from  having  judgment  upon  the  alternative  claim  when  he  was 
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held  by  the  Court  of  Appeal,  upon  the  defendants’  appeal,  not  entitled 
to  succeed  upon  the  English  judgment. 

Held,  also,  that  an  order  was  properly  made  at  the  trial  adding  as  plaintiffs 
the  personal  representatives  of  the  original  plaintiff,  who  died  after  the 
commencement  of  the  action,  and  that  the  action  was  properly  con- 
stituted. 

Judgment  of  Riddell,  J.,  varied. 

An  action  upon  a judgment  recovered  in  England  and  upon  the 
claim  for  damages  for  breach  of  contract  upon  which  the  English 
judgment  was  recovered. 


The  action  was  tried  before  Riddell,  J.,  without  a jury,  at 
Hamilton,  on  the  6th  March,  1907. 

Kirwan  Martin,  for  the  plaintiff. 

R.  D.  Gunn,  K.C.,  for  the  defendants. 


March  16,  1907.  Riddell,  J.: — In  June,  1900,  the  plaintiff, 
Lionel  Moritz,  an  uncertificated  bankrupt,  was  manager  for  his 
father,  Emanuel  Moritz,  who  carried  on  business  in  London,  Eng- 
land, under  the  name  of  “E.  Moritz, as  a foreign  goods  importer. 

The  defendants  were  manufacturers  of  wooden  specialties  in 
Orillia,  and  had  agents,  Sieve-King,  Podmore,  & Co.,  in  London. 

The  plaintiff,  as  such  manager,  gave  an  order  to  the  defendants,, 
through  their  agents,  for  certain  dowels  and  other  goods,  which 
order  the  defendants  accepted  by  cable  to  their  agents,  18th  July, 
the  acceptance  being  confirmed  by  letter  of  the  same  date.  There- 
upon a formal  contract  was  drawn  up  and  signed  for  the  defendants 
by  their  agents. 

No  question  is  raised  as  to  the  authority  of  the  agents  to  sign 
the  precise  contract  proved. 

The  defendants  admittedly  failed  to  carry  out  this  contract,, 
whereupon  Emanuel  Moritz  made  an  application  to  the  High  Court 
of  Justice  in  England  for  leave  to  issue  a writ  for  service  out  of  the 
jurisdiction.  This  application  he  supported  by  an  affidavit  made 
by  himself  in  which  he  swore  that  the  contract  provided  that  the 
dowels  and  other  goods  were  to  be  delivered  to  me  in  London,  and 
payment  for  the  same  was  to  be  made  in  London  aforesaid  in  ex- 
change for  shipping  documents.^’  An  order  was  made  by  Jelf,  J., 
in  Chambers,  allowing  the  issue  of  a writ  as  asked,  and  the  writ  was 
accordingly  issued,  tested  9th  October,  1902. 

No  appearance  having  been  entered,  after  interlocutory  judg- 
ment in  default  of  appearance,  and  a writ  of  inquiry  to  the  sheriff 
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of  the  county  of  London,  and  an  assessment  of  damages  thereon, 
final  judgment  was  entered  for  £369  6s.  6d.  damages  and  £37  14s.  2d. 
costs,  on  the  15th  December,  1902. 

Lionel  Moritz  obtained  his  certificate  of  discharge  as  of  the  27th 
June,  1903.  He  and  his  father  entered  into  partnership  articles 
under  seal  dated  the  27th  July,  1903,  but  to  come  in  force  as  of  the 
1st  July,  1903,  whereby  all  the  assets  of  the  business  of  E.  Moritz, 
as  they  existed  on  the  1st  January,  1903,  became  the  property  of 
the  firm,  and  were  to  belong  to  the  partners  in  equal  shares. 

On  the  18th  August,  1903,  a writ  was  issued  out  of  this  Court, 
with  Emanuel  Moritz  as  plaintiff,  and  the  present  defendants  as 
defendants;  the  statement  of  claim  setting  out  the  contract,  breach, 
loss  by  the  plaintiff  of  trade  profits  amounting  to  £369  9s.  6d.,  and 
expenditure  by  him  in  recovering  a judgment  for  the  amount  of 
£37  14s.  2d.,  action  in  England  and  judgment  for  £369  9s.  6d. 
($1,798.61)  damages,  and  £37  14s.  2d.  ($183.64)  costs,  and  claiming 
these  two  sums  and  interest  and  the  costs  of  the  action.  This 
statement  of  claim  was  delivered  in  November,  1903,  and  defence 
and  reply  in  the  same  month. 

The  manager  of  the  defendants  at  the  time  the  contract  was 
entered  into,  and  his  successor,  were  examined  for  discovery  in 
March,  1904,  and  no  further  .proceedings  seem  to  have  been  taken 
in  the  action  until  October,  1904,  when  an  application  was  made 
on  behalf  of  the  plaintiff  for  a commission  to  examine  Emanuel  and 
Lionel  Moritz,  Podmore,  and  others.  This  was  opposed,  and  in  an 
affidavit  in  reply  Lionel  Moritz  swore  that  he  was  the  plaintiff. 
An  order  for  the  issue  of  a commission  to  England  was  made  by 
the  local  Judge  at  Hamilton,  and  upon  an  appeal  being  taken  and 
inquiry  being  made  as  to  the  reason  of  Lionel  Moritz  calling  himself 
the  plaintiff,  it  was  found  that  Emanuel  Moritz  had  died  on  the  1st 
March,  1904.  Thereupon  an  order  was  made  on  the  3rd  February, 
1905,  by  Mr.  Justice  Street,  allowing  all  proceedings  in  this  action 
“to  be  amended  by  substituting  for  the  name  of  the  plaintiff  the 
name  of  the  said  Lionel  Moritz,  either  alone  or  as  trading  under 
the  name,  style,  and  firm  of  E.  Moritz,  or  the  name  of  the 
said  Lionel  Moritz  alone  or  as  trading  as  aforesaid,  along  with  the 
names  of  the  executors  of  Emanuel  Moritz.  Such  amendments  to 
be  conditional  upon  filing  the  consent  in  writing  of  such  plaintiff 
or  plaintiffs  so  substituted,  and  the  payment  to  the  defendants  of 
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the  costs  of  the  application  to  amend,  the  election  to  proceed  in  one 
of  such  ways  and  the  amendment  of  the  proceedings  to  be  made 
within  six  weeks  of  the  date  hereof.  In  default  of  such  amendment 
within  such  time,  the  motion  to  amend  to  stand  dismissed  with 
costs  to  be  paid  by  the  said  Lionel  Moritz. This  time  was,  on  the 
10th  April,  1905,  extended  to  the  15th  April,  1905. 

The  election  was  made  and  the  writ  and  other  proceedings  are 
now  styled  as  follows:  ‘'Between  Lionel  Moritz,  trading  under  the 
name  and  style  of  Emanuel  Moritz,  plaintiff,  and  the  Canada  Wood 
Specialty  Company,  Limited,  defendants. 

It  is  to  be  remarked  that  this  is  not  literally  in  compliance  with 
the  order,  “Emanuel  Moritz’’  being  used  instead  of  “E.  Moritz,” 
and  it,  appears  that  the  real  style  of  the  firm  is  E.  Moritz,  and  not 
Emanuel  Moritz.  This  is,  of  course,  a mere  matter  of  amendment. 
However,  an  amended  statement  of  claim  which  had  been  filed  the 
28th  March,  1905,  under  the  order  of  the  3rd  February,  1905,  was 
on  the  12th  April,  1905,  filed  under  the  order  of  the  10th  April,  1905, 
and  this  is  the  statement  of  claim  upon  the  present  record. 

This  sets  out: — 

1.  That  the  plaintiff  carries  on  business  under  the  name,  style, 
and  firm  of  Emanuel  Moritz. 

2.  That  Emanuel  Moritz,  on  the  20th  July,  1900,  entered  into 
a contract  with  the  defendants,  setting  out  the  terms. 

3.  Knowledge  of  the  defendants  of  the  purpose  for  which  the 
goods  were  purchased. 

4.  Breach. 

5.  Refusal  of  the  defendants  and  abandonment  by  them  of  the 
contract. 

6.  Damage  by  loss  of  trade  profits  and  costs  in  recovering 
judgment. 

7.  Action  in  English  Court. 

8 and  9.  Judgment  in  that  action. 

10.  Non-payment  by  the  defendants. 

11.  Partnership  between  Emanuel  Moritz  and  the  plaintiff. 

12.  Death  of  Emanuel  Moritz. 

13.  Bequest  by  Emanuel  Moritz  of  all  his  interest  in  the  business 
to  the  plaintiff. 

And  it  claims  the  same  two  sums  as  before. 

The  amended  defence  denies  everything  except  that  the  de- 
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fendants  are  an  incorporated  company,  and  specifically  denies  the 
alleged  partnership,  says  that  the  defendants  never  made  any 
contract  with  the  plaintiff,  or  with  Emanuel  Moritz,  pleads  the  4th 
section  of  the  Statute  of  Frauds,  that  they  had  no  notice  of  any 
assignment  to  the  firm,  that  the  assignment  is  void  in  law,  and  that 
the  judgment  sued  upon  was  recovered  (if  at  all)  in  a Court  entirely 
without  jurisdiction  and  by  fraud  and  false  testimony  of  the  plain- 
tiff, and  in  the  absence  of  the  defendants. 

The  reply  sets  out  that  the  defendants  are  a British  corporation 
and  subject  to  the  jurisdiction  of  the  English  Court,  and  that  they 
were  personally  served  with  the  process  upon  which  judgment  was 
recovered. 

This  reply  was  delivered  in  June,  1905.  The  action  was  not 
pressed  with  indecent  haste,  as  it  came  on  for  trial  before  me  only 
on  the  6th  March,  1907. 

All  the  evidence  consists  in  admissions  chiefly  contained  in 
what  has  been  said,  and  in  the  documents  filed. 

These  documents  shew,  in  addition  to  the  facts  already  set  out, 
that  by  the  will  of  Emanuel  Moritz,  Lionel  was  bequeathed  abso- 
lutely all  property,  estate,  and  effects  ^Lf  he  shall  have  obtained  his 
discharge  in  bankruptcy,’’  and  provided  that  he  should  make 
certain  provision  for  his  mother  and  sisters,  the  will  having  been 
executed  in  March,  1901. 

It  also  appeared  that  by  deed  of  the  23rd  January,  1905,  a 
release  was  executed  by  those  for  whom  a provision  was  to  be  made 
by  Lionel  Moritz,  and  that  in  March,  1905,  the  executors  of  Emanuel 
Moritz  by  deed  conveyed  to  Lionel  Moritz  all  the  share  and  interest 
of  him  the  said  Emanuel  Moritz,  deceased,  in  the  said  business,  and 
the  goodwill  thereof,  and  all  moneys,  credits,  and  effects  belonging 
thereto.” 

The  plaintiff,  before  the  death  of  his  father,  having  obtained  his 
certificate  in  bankruptcy,  and  the  executors  having  assented  to 
the  legacy,  it  would  appear  that  the  plaintiff  is  now  clearly  entitled 
to  all  the  partnership  assets,  even  if  that  were  necessary  to  enable 
a surviving  partner  to  sue  in  the  firm  name  or  his  own.  When  I 
add  that  a consent  is  filed,  dated  the  6th  March,  1905,  by  Lionel 
Moritz,  consenting  “to  be  added  as  sole  plaintiff  in  this  action;” 
that  the  consent  of  the  executors  to  be  added  as  parties  defendants 
has  been  obtained;  and  that,  upon  inquiry  being  made  by  the  On- 
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tario  solicitors  from  the  solicitors  in  England  as  to  the  assertion  by 
Lionel  Moritz  that  he  was  the  plaintiff,  the  following  letter  was 
written  in  December,  1904: — 

‘‘London,  23rd  December,  1904. 

“Messrs.  Martin  & Martin. 

“Dear  Sirs: — Moritz  v.  Canada  Wood  Co. 


Riddell,  J.  ‘‘We  duly  received  your  letters  of  the  30th  November  and  3rd 
December.  The  matter  is  exceedingly  simple.  Emanuel  Moritz 
was  the  sole  proprietor  of  the  business  until  the  22nd  July,  1903, 
when  he  took  his  son,  Lionel  Moritz,  into  partnership,  the  style  of 
the  firm  remaining  ‘ E.  Moritz  ’ as  before.  Emanuel  Moritz  died  on 
the  1st  March,  1904,  by  his  will  leaving  the  business  to  Lionel 
Moritz.  Until  the  partnership  the  sole  partner  being  Emanuel 
Moritz,  the  action  was  rightly  brought  in  his  name,  and  the  intro- 
duction of  a partner  would  not  affect  the  action.  Again,  by  the 
Rules  of  our  Court  (see  Order  48a),  any  two  persons  can  sue  in  the 
trading  name  of  the  firm.  Whether  the  death  of  the  senior  partner 
renders  any  alteration  necessary,  you  will  of  course  consider,  but 
with  the  facts  before  you  we  anticipate  you  will  have  no  difficulty 
in  dealing  with  the  matter. 

“Yours  truly, 

“Redfern  & Hunt:’’ — 


— and  that  a copy  of  this  letter  was  sent  to  the  solicitor  for  the  de- 
fendants. before  the  amendment  was  made  in  the  proceedings  in 
this  action, — I think  I have  set  out  all  the  facts  necessary  to  a 
conclusion. 

It  will  be  seen  that  the  action  is  in  the  alternative,  though  not 
so  expressed  specifically.  The  facts  set  out  in  the  statement  of 
claim,  if  proved  and  sufficient  in  law,  would  justify  a judgment 
upon  the  ground  (1)  of  the  English  judgment,  or  (2)  damages  for 
the  breach  of  the  contract.  These  I consider  separately. 

The  validity  of  the  English  judgment  depends  upon  the  law  of 
England;  and  that,  though  it  may  be  a question  of  fact,  and  there- 
fore should  in  strictness  be  proved  by  expert  testimony,  I am,  by 
agreement  of  all  parties,  to  determine  from  the  available  authorities. 

Extra-territorial  jurisdiction  of  an  English  Court,  except  in 
certain  cases  not  of  importance  to  consider  here,  was  not  known  to 
the  common  law;  and  it  was  after  more  or  less  unsuccessful  attempts 
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to  make  the  practice  of  outlawry  available  in  such  cases  that  the 
Common  Law  Procedure  Act  in  1852  for  the  first  time  gave  the 
Court  jurisdiction  over  those  not  within  the  territory. 

The  provisions  for  service  out  of  the  jurisdiction  have  been  now 
crystallized  in  the  Supreme  Court  of  Judicature  Act  in  Order  XI., 
Rule  1 (64),  1883;  and,  as  the  jurisdiction  is  purely  statutory,  the 
provisions  must  be  construed  strictly. 

The  sub-section  relied  upon  is  as  follows:  “(e)  The  action  is- 
founded  on  any  breach  or  alleged  breach  within  the  jurisdiction  of 
any  contract  wherever  made,  which,  according  to  the  terms  thereof,, 
ought  to  be  performed  within  the  jurisdiction.’’ 

The  breach  indicated  in  the  affidavit  upon  which  the  order  for 
the  issue  of  the  writ  was  made  is  the  omission  to  deliver  the  goods 
in  London.  The  contract,  however,  provides  for  delivery  on  board 
at  Montreal  or  Portland,  so  that  the  affidavit  is  untrue. 

If  the  validity  of  the  order  for  the  issue  of  the  writ  and  the- 
jurisdiction  of  the  Court  depended  upon  the  truth  of  the  affidavit ^ 
I should  hold  that  the  judgment  was  invalid.  Mr.  Gunn  argued 
that  the  fact  that  the  English  Court  was  misled  by  a false  affidavit 
to  assert  jurisdiction  was  a ground  for  holding  that  no  jurisdiction 
existed,  and  that,  therefore,  the  judgment  could  not  be  sustained. 
I do  not  agree  in  that  contention.  Whatever  right  this  might  give 
the  defendants  to  apply  to  the  English  Court  to  set  aside  the  judg- 
ment— and  that  is  more  than  doubtful  (see  Reynolds  v.  Coleman 
(1887),  36  Ch.  D.  453) — it  seems  clear  that  the  validity  of  the 
judgment  depends  not  on  the  truth  of  the  allegations  upon  which 
the  Court  was  induced  to  exercise  jurisdiction,  but  upon  whether, 
the  facts  being  properly  alleged  and  proved,  the  Court  had  juris- 
diction in  fact:  Reynolds  v.  Coleman,  supra;  Piggott  on  Foreign 
Judgments,  2nd  ed.,  p.  129. 

The  question  then  to  be  determined  is,  was  there  a breach  of 
the  contract  in  England?  It  is  not  necessary  that  the  whole  of  the 
contract  should  have  been  intended  to  be  performed  in  England. 
In  Rein  v.  Stein,  [1892]  1 Q.B.  753,  Lindley,  L.J.,  at  p.  757,  says': 
“I  do  not  understand  that  it  is  the  whole  of  the  contract  that  has 
to  be  performed  within  the  jurisdiction.  It  is  sufficient  if  some 
part  of  it  is  to  be  performed  within  the  jurisdiction,  and  if  there  is  a 
breach  of  that  part  of  it  within  the  jurisdiction.”  And  Kay,  L.J., 
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at  p.  758:  “The  non-payment  by  the  defendant  was  a breach  of  a 
contract  part  of  which  was  to  be  performed  in  England.’^ 

It  is  not  necessary  that  the  contract  should  set  out  in  express 
terms  that  the  performance  is  to  be  in. England;  and  it  is  enough 
if  it  appears  from  a consideration  of  the  terms  of  the  contract,  and 
the  facts  existing  when  the  contract  was  made,  that  it  was  intended 
to  be  performed  within  the  jurisdiction:  Reynolds  v.  Coleman, 

36  Ch.D.  453;  see  especially  per  Cotton,  L.J.,  at  p.  464. 

The  contract  here  provides  for  the  goods  to  be  loaded  at  Montreal 
or  Portland.  The  other  provisions  of  importance  are: — 

I.  The  prices  are  in  Canadian  currency  all  free  alongside  the  ship. 

4.  Ship  room  to  be  provided  in  due  term  by  sellers  for  buyer’s 

account  at  lowest  rates  they  can  obtain. 

6.  Payment  on  receipt  of  and  in  exchange  for  shipping  docu- 
ments by  approved  acceptances  to  sellers  or  authorized  agents, 
draft  payable  in  London.  ... 

10.  Property  in  goods  to  be  deemed  for  all  purposes,  except 
retention  of  vendor’s  lien  for  unpaid  value,  to  have  passed  to  buyer 
when  goods  put  on  board. 

II.  Marine  insurance  to  be  covered  by  buyer  for  amount  of 
invoice  and  freight  advance. 

Then  there  is  added,  “Shipping  documents  to  be  handed  to 
Messrs.  Thomas  Hamilton  & Co.  in  exchange  for  payment.”  This 
clause  is  explained  as  follows.  Thomas  Hamilton  & Co.  were  a 
firm  in  London,  who  guaranteed  the  payment  of  the  price  of  the 
goods,  and  the  intention  was  that  the  shipping  documents  should 
be  sent  by  the  defendants  to  their  agents,  Sieve-King,  Podmore, 
& Co.,  and  by  them  handed  to  Thomas  Hamilton  & Co.,  upon  which 
Thomas  Hamilton  & Co.  would  pay  for  the  goods,  and  then  them- 
selves deliver  the  shipping  documents  to  E.  Moritz;  and  this  was 
actually  done  in  the  case  of  certain  goods  sent  by  the  defendants 
under  the  contract  in  question. 

This  being  so,  while  all  the  defendants  had  to  do  with  the  goods 
themselves  was  to  put  them  on  board  at  the  shipping  port  named, 
it  was  the  intention  of  the  contract  that  the  bills  of  lading  should 
be  placed  in  the  hands  of  the  buyer  in  London. 

No  doubt,  the  buyer  would  have  been  content  had  the  goods  been 
shipped  in  his  name  and  the  bills  of  lading  sent  him  by  mail — and 
so  (these  reaching  him)  everything  might  have  been  done  on  this 
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side  of  the  Atlantic  that  he  would  call  upon  the  defendants  to  do. 
But  so  in  the  case  of  Rein  v.  Stein,  [1892]  1 Q.B.  753,  no  doubt 
the  plaintiffs  would  have  been  satisfied  if  the  defendant  had  mailed 
them  the  money  he  ought  to  have  paid  them  in  England,  such 
money  reaching  them.  That,  however,  did  not  prevent  the  Court 
refusing  to  set  aside  an  order  for  the  issue  of  a writ  out  of  the  juris- 
diction. And  in  the  case  now  under  consideration,  the  fact  that 
the  provision  for  payment  might  have  been  waived  by  the  de- 
fendants, and  they  might  have  done  on  this  side  of  the  Atlantic  all 
the  buyer  would  have  called  upon  them  to  do,  does  not  make  the 
contract  as  it  stands  any  the  less  one  partly  to  be  performed  by 
them  in  England.  And  in  saying  this,  I do  not  at  all  dispute  the 
authority  of  that  line  of  cases  which  decides  that  if  the  contract 
may  be  performed  either  within  or  without  the  jurisdiction,  the 
rule  does  not  apply. 

Most  of  the  cases  are  mentioned  in  the  judgment  of  the  Divisional 
Court  in  Blackley  v.  Elite  Costume  Co.  (1905),  9 O.L.R.  382,  which 
case,  with  other  cases  in  our  own  Courts,  I have  considered,  not, 
however,  as  being  bound  by  them  in  the  determination  of  the  ques- 
tion of  fact  which  I am  considering. 

The  case  of  Wancke  v.  Wingren  (1889),  58  L.J.Q.B.  519,  was 
cited  as  adverse  to  the  view  I have  adopted;  but  an  examination 
of  that  case  will  shew  that  all  the  defendant  had  to  do  there  was  to 
load  goods,  c.f.i.,  and  ship  them  at  a port  in  Sweden  for  an  English 
port;  the  ships  were  to  be  addressed  to  the  plaintiff,  and  on  their 
arrival  the  plaintiff  was  to  adopt  the  charterparties  and  bills  of 
lading,  and  pay  the  price.  It  was,  of  course,  held  that  the  breach 
by  the  defendant  took  place  in  Sweden,  and  that  all  he  had  to  do 
was  in  Sweden. 

If  I am  right,  it  follows  that  the  judgment  in  the  English  Court 
is  good,  and  I do  not  think  that  the  jurisdiction  is  ousted  by  the 
circumstances  that  before  the  defendants  committed  in  England 
a breach  of  that  part  of  the  contract  which  was  to  have  been  there 
performed,  they  had  committed  a breach  upon  this  side  of  the 
Atlantic  of  the  part  to  be  here  performed,  nor  by  the  fact  t-hat  the 
part  to  be  performed  in  England  could  not  be  so  performed  unless 
and  until  the  part  to  be  performed  here  had  been  performed  by 
them. 

That  the  judgment  was  an  asset  of  the  business  of  “E.  Moritz’’ 
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on  the  11th  January,  1903,  is  clear,  as  also  is  the  fact  that  this 
became  by  the  partnership  deed  of  the  22nd  July,  1903,  a firm 
asset  of  the  new  firm  of  E.  Moritz.  Upon  the  death  of  Emanuel 
Moritz,  Lionel  Moritz  was  entitled  to  enforce  any  claim  which  the 
firm  had  against  these  defendants,  and,  even  if  that  were  doubtful, 
the  assignment  made  by  the  executors  of  Emanuel  Moritz,  of  the 
3rd  March,  1905,  makes  his  position  absolutely  secure. 

No  doubt,  the  strictly  regular  course  to  pursue  would  have  been, 
on  the  formation  of  the  partnership,  to  amend  proceedings  by 
making  as  plaintiffs  '^Emanuel  Moritz  and  Lionel  Moritz,  trading 
under  the  name,  style,  and  firm  of  E.  Moritz;  ” Rule  222  not  applying 
to  this  firm.  Then,  upon  the  death,  the  executors  should  have  been 
added  in  place  of  Emanuel  Moritz,  and  upon  the  assent  by  the 
executors  to  the  legacy  and  the  execution  of  the  assignment,  the 
name  of  Lionel  alone  should  have  been  used  as  plaintiff. 

That  is  now  the  state  of  the  record,  and  it  is  a matter  of  indiffer- 
ence that  he  is  described  as  ^‘trading  under  the  name  and  style  of 
Emanuel  Moritz.’^  That  is  a matter  for  himself.  He  is  the  owner 
of  the  judgment,  and  if  he  desires  to  make  and  consider  it  a business 
asset  of  his  London  business,  there  is  nothing  to  prevent  him  doing 

-SO. 

Upon  this  decision,  it  is  admitted  that  I cannot  go  into  any 
defence  that  might  have  been  open  in  the  original  action.  And 
rightly  so:  the  law  has  been  well  settled  since  at  latest  1851:  Bank 
■of  Australasia  v.  Nias  (1851),  16  Q.B.  717;  Piggott  on  Foreign 
Judgments,  2nd  ed.,  pp.  108,  111,  112. 

Then  the  plaintiff  says  that  if  the  judgment  be  held  not  to  be 
•effective,  he  will  still  be  entitled  to  recover  on  the  original  cause 
of  action.  This  is  a pure  matter  of  law. 

It  is  first  argued  for  the  defendants  that  the  judgment  of  the 
English  Court  merges  the  original  cause  of  action,  and  that  the 
plaintiff  must  stand  or  fall  by  the  judgment.  The  case  of  Trevelyan 
V.  Myers  (1895),  26  O.R.  430,  and  the  cases  cited  in  the  judgment 
in  that  case,  furnish  a complete  and  conclusive  answer  to  that 
contention. 

Upon  the  judgment  being  obtained  in  the  English  Court,  Eman- 
uel Moritz  had  his  judgment  there,  and  his  right  of  action  was 
merged  in  the  judgment  there,  but  he  also  had  a right  of  action 
upon  the  contract  which  he  might  enforce  by  an  action  in  Ontario. 
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I see  no  reason  why  he  should  not  in  an  action  in  Ontario  set  out 
.all  the  facts  and  claim  relief.  I do  not  think  it  is  absolutely  neces- 
sary (though  no  doubt  it  is  proper),  after  setting  out  the  facts  as 
they  have  been  set  out  in  this  action,  to  go  on  and  state  specifically 
that  the  action  is  in  the  alternative,  especially  if  the  relief  is  the 
same,  whichever  claim  be  given  effect  to. 

As  regards  the  cause  of  action,  the  right  which  Emanuel  Moritz 
had  to  bring  an  action  in  Ontario  upon  the  original  contract,  it 
would  seem  that  the  right  of  the  plaintiff  will  depend  upon: — 

1.  Whether  this  cause  of  action  was  an  asset  *of  the  business  of 
E.  Moritz. 

2.  Whether  the  partnership  deed  conveyed  this  to  the  new  firm. 

3.  Whether  the  will  of  Emanuel  Moritz  and  the  deed  of  the 
executors  has  the  effect  contended  for  by  the  plaintiff. 

As  to  the  first  question,  while  I have  no  doubt  that  both  Emanuel 
and  Lionel  Moritz  thought  that  the  judgment  was  valid,  and  that 
that  was  the  only  asset  on  the  premises,  nevertheless  I think  that 
the  right  to  bring  an  action  in  any  country  in  which  the  defendants 
€Ould  be  found,  and  certainly  in  the  Court  in  Ontario,  was  an  asset, 
part  of  the  property  of  the  business  carried  on  by  Emanuel  Moritz : 
-c/.  Jennings  v.  Jennings,  [1898]  1 Ch.  378,  at  p.  384,  per  Stirling,  J. 
Such  a right  of  action  is  property  which  would  pass,  e.g.,  under 
.sec.  44  of  the  Bankruptcy  Act  of  1883.  See  Wright  v.  Fairfield 
(1831),  2 B.  & Ad.  727;  Porter  v.  Vorley  (1832),  9 Bing.  93;  Hodgson 
V.  Sidney  (1866),  L.R.  1 Ex.  313;  Morgan  v.  Steble  (1872),  L.R.  7 
■Q.B.  611. 

The  second  question  is  a more  difficult  one.  It  would  seem 
that,  as  in  the  first,  so  in  this,  I am  to  determine  the  law  of  England. 

A contract  respecting  personal  property  has  no  situs  or  locality. 
Story,  Conflict  of  Laws,  7th  ed.,  secs.  354,  355,  362;  “ Mohilia  non 
habent  sequelam;  mohilia  ossibus  inhcerent;  actor  sequitur  forum  rei; 
debita  sequuntur  personam  debitorisP  See  the  cases  cited  by  Story; 
also  Lee  v.  Abdy  (1886),  17  Q.B.D.  309;  cf.  Thompson  v.  Bell  (1854), 
3 E.  & B.  236.  I think  that  I am  bound  to  find  that  by  the  law  of 
England  such  a right  of  action  as  this  is  not  in  England  assignable 
■either  at  equity  or  by  the  statute:  May  v.  Lane  (1894),  71  L.T. 
869,  14  R.  149.  In  the  case  just  cited  Rigby,  L.J.,  14  R.  at  p.  150, 
draws  the  distinction  between  a legal  cause  of  action  and  a legal 
chose  in  action.  Lopes,  L.J.,  at  p.  150,  says:  “A  contract  to  lend 
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money  creates  no  debt,  and  is,  therefore,  not  capable  of  being  the 
subject  of  an  equitable  assignment.  In  my  opinion,  the  learned 
county  court  Judge  was  quite  right  in  holding  that  there  was  no 
assignable  debt  in  this  case.’’  And  it  was  held  that  where  there  is 
a contract  to  lend  money,  a right  to  bring  an  action  for  the  breach 
of  this  contract  is  not  assignable.  I am  unable  to  distinguish  that 
case  from  this,  and,  notwithstanding  the  fact  that  that  case  has 
been  freely  criticised  in  the  Courts  in  England,  I cannot  see  that 
it  has  been  overruled. 

If  it  is  to  be  determined  what  the  law  of  England  is,  I find  as  a 
fact  that  the  law  of  England  does  not  regard  as  assignable  such  a 
cause  of  action  as  the  present. 

A number  of  cases  have  been  collected  and  referred  to  my  brother 
Anglin  in  McCormack  v.  Toronto  R.W.  Co.  (1906-7),  13  O.L.R.  656, 
which  bear  upon  this  question.  That,  it  is  true,  is  a case  of  tort, 
but  we  in  the  Divisional  Court  (ib.,  p.  660)  considered  that  we  were 
bound  by  May  v.  Lane. 

I think,  then,  that  there  has  been  no  assignment  either  by 
Emanuel  Moritz  or  his  executors  sufficient  to  enable  the  plaintiff 
to  sue  in  his  own  name.  But  he  is  at  liberty  to  add  as  parties 
plaintiffs  the  executors  of  the  will  of  Emanuel  Moritz.  (I  do  not 
think  that  the  order  made  by  Mr.  Justice  Street  prevents  me  giving 
this  relief).  They  must  be  added  as  parties  plaintiffs,  and  not  as 
parties  defendants,  and  upon  their  written  consent  to  be  filed. 
Costs  will  be  reserved. 

At  the  request  of  both  parties,  I shall  take  evidence  and  deter- 
mine the  amount  of  damages  if  the  action  upon  the  contract  can  be 
sustained. 


May  2,  1907.  Riddell,  J.  : — In  this  case  I held  that  the  English 
Court  had  jurisdiction,  and  that  I could  not  go  behind  the  judgment 
given  in  that  Court. 

The  consent  of  the  executors  of  the  late  Emanuel  Moritz  having 
been  filed,  I ordered  an  amendment  to  be  made  adding  them  as 
parties  plaintiffs,  and  on  the  30th  April  proceeded  to  try  the  amount 
of  damage  to  which  the  plaintiffs  are  entitled  if  their  action  should 
be  on  the  original  breach  only.  I find  as  a fact  that  the  contract  was 
broken  and  that  the  damages  are  the  sum  found  by  the  tribunal 
in  England.  Very  cogent  evidence  was  given  that  dowels  of  a very 
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high  class  indeed  could  have  been  obtained  in  England  in  1902,  at  a 
smaller  figure  than  that  mentioned  in  the  contract,  but  no  satis- 
factory evidence  was  given  that  dowels  of  the  quality  called  for  by 
the  contract  could  have  been  so  obtained. 

Such  being  the  case,  the  plaintiffs  are  entitled  to  recover  from 
the  defendants,  as  damages  for  the  breach  of  their  contract,  the 
difference  between  the  price  at  which  they  sold  and  the  price  at 
which  the  plaintiffs  had  contracted  to  sell  to  their  customers;  at 
least  if  the  vendors  knew  at  the  time  of  their  contract  that  the  goods 
were  being  bought  for  resale:  Borries  v.  Hutchinson  (1865),  18 
C.B.N.S.  455.  And,  even  if  they  did  not  know  this  at  the  time  of 
the  contract,  they  must  pay  as  damages  the  difference  between  the 
value  of  the  goods  at  the  time  of  the  breach  and  the  contract  price. 

No  better  way  of  determining  the  value  of  goods  exists  than  to 
find  out  the  price  at  which  they  can  be  sold,  or  have  in  good  faith 
been  sold.  Here  the  value  was  determined  by  such  a sale,  and 
I think  that  the  true  measure  of  damages  is  that  taken  in  England, 
namely,  the  resale  price  less  the  contract  price.  See  France  v, 
Gaudet  (1871),  L.R.  6 Q.B.  199;  Elhinger  Actien-Gesellschafft  v. 
Armstrong  (1874),  L.R.  9 Q.B.  473;  Hinde  v.  Liddell  (1875),  L.R. 
10  Q.B.  265. 

It  remains  to  dispose  of  the  questions  of  the  costs  in  the  English 
judgment  and  of  the  costs  of  this  action. 

I have  held  that  the  plaintiffs  are  entitled  to  succeed  upon  the 
judgment,  and,  if  so,  I see  no  good  reason  why  in  succeeding  on  the 
judgment,  so  far  as  it  relates  to  the  damages,  they  should  not  also 
be  entitled  to  the  costs  in  the  English  judgment.  This  seems  to 
have  been  taken  for  granted  in  Fowler  v.  Vail  (1877),  27  C.P.  417; 
Court  V.  Scott  (1881),  32  C.P.  148;  Solmes  v.  Stafford  (1893-4), 
16  P.R.  78,  264. 

Had  the  action  been  brought  on  the  judgment  alone,  the  plain- 
tiffs would  also  be  entitled  to  their  costs  in  this  action.  But  they 
have  brought  the  action  not  alone  on  the  judgment,  but  also  on 
the  original  cause  of  action. 

If  I am  right,  this  was  uimecessary,  and  the  defendants  should 
not  be  called  upon  to  pay  the  costs  of  unnecessary  proceedings. 

The  defendants  should  have  paid  the  amount  of  damages, 
without  action,  and,  failing  this,  should  have,  after  action  in  England 
and  judgment  there,  paid  the  amount  of  the  judgment  and  costs; 

5 — ^VOL.  XVII.  O.L.B. 


C.  A. 

1907 

Moritz 

V. 

Canada 

Wood 

Specialty 

Co. 

Riddell,  J. 


66 


ONTAEIO  LAW  REPORTS. 


C.  A.  ' 
1907 

Moritz 

V. 

Canada 

Wood 

Specialty 

Co. 

Riddell,  J. 


[vOL. 


failing  this,  they  should  not  have  disputed  the  jurisdiction  of  the 
English  Court  when  action  was  brought  here,  and  at  the  very  least 
they  should  not  have  disputed  the  amount  of  damages.  They, 
therefore,  should  have  no  costs  of  these  unnecessary  proceedings. 

The  plaintiffs  may  at  their  option  have  judgment: — 

(1)  For  the  amount  of  the  damages  and  costs  set  out  in  the 
English  judgment,  with  interest  on  each  from  the  date  of  the 
judgment  to  the  teste  of  the  writ  in  this  action  calculated  at  4 per 
centum  per  annum  (see  Snow’s  Notes  on  English  Rules,  pp.  594 
and  976),  and  after  the  teste  of  the  writ  at  five  per  centum  till 
judgment,  with  costs  in  this  action  limited  to  the  costs  which  would 
have  been  incurred  and  have  been  necessarily  incurred  in  establish- 
ing this  cause  of  action,  whether  such  costs  be  by  way  of  examination 
for  discovery,  commission  evidence,  or  otherwise  howsoever;  or 

(2)  For  the  amount  of  damages  I now  find,  i.e.,  the  amount 
mentioned  as  damages  in  the  English  judgment,  but  without  interest 
and  costs  in  this  action,  limited  to  the  costs  which  would  have  been 
incurred  and  have  been  necessarily  incurred  in  establishing  the 
cause  of  action  upon  the  original  contract,  costs  being  exclusive 
as  above. 

Election  to  be  made  in  ten  days. 

On  the  4th  May,-  1907,  the  plaintiffs  elected  to  take  judgment 
for  the  amount  of  damages  and  costs  set  out  in  the  English  judgment 
with  interest  and  costs  as  set  out  in  the  first  alternative  supra,  and 
judgment  was  drawn  up  and  entered  accordingly. 

The  defendants  appealed  from  the  judgment  to  the  Court  of 
Appeal,  and  their  appeal  was  heard  by  Moss,  C.J.O.,  Osler, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  21st  and  22nd  January,  1908. 

G.  Lynch-Staunton,  K.C.,  for  the  defendants.  The  trial  Judge 
had  no  power  to  make  the  amendment.  The  judgment  stood  in 
the  name  of  Emanuel;  the  executors  could  not  be  added.  Their 
cause  of  action,  if  any,  would  be  a new  one.  There  was  no  power 
to  add  the  executors  at  that  late  stage.  At  the  date  of  the  com- 
mencement of  the  action  there  was  no  cause  of  action:  Davis  v. 
Reilly,  [1898]  1 Q.B.  1.  Nor  can  the  plaintiff  be  aided  on  equitable 
grounds.  The  English  judgment  was  obtained  by  fraud,  and  we 
have  a right  to  dispute  it  on  the  merits.  The  whole  contract  need 
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not  be  in  England.  The  performance  was  to  be  in  Canada,  and  the 
breach,  if  any,  was  there.  Parker  v.  Schuller  (1901),  17  Times 
L.R.  299,  is  exactly  in  point,  as  to  setting  up  another  cause  of  action 
than  that  on  which  the  writ  for  service  out  of  the  jurisdiction  was 
permitted  to  be  issued.  It  was  not  incumbent  on  the  defendants 
to  move  to  set  aside  the  judgment — they  could  ignore  the  service 
as  effected.  Reference  to  Comber  v.  Leyland,  [1898]  A.C.  524; 
Wancke  v.  Wingren,  58  L.J.Q.B.  519;  Hamlyn  v.  Griendisveen  Co. 
(1890),  6 Times  L.R.  225;  Blackley  v.  Elite  Costume  Co., 
9 O.L.R.  382;  Reynolds  v.  Coleman,  36  Ch.D.  453;  Rein  v.  Stein, 
[1892]  1 Q.B.  753. 

Kirwan  Martin,  for  the  plaintiffs.  It  is  sufficient  under  the 
English  Rule  that  the  contract  be  one  to  be  partly  performed  in 
England,  and  the  contract  in  question  is  such:  Rein  v.  Stein, 
[1892]  1 Q.B.  753,  756,  758.  Delivery  by  the  defendants  under  the 
contract  did  not  end  with  delivery  of  the  goods  alone,  but  the  de- 
fendants were  bound  to  go  further  and  to  deliver  the  shipping 
documents  to  Hamilton  & Co.  in  London,  and  to  afford  the  plaintiffs 
an  opportunity  to  inspect  the  goods  in  England.  Delivery  under 
the  contract  consisted  of  all  these  things,  and  the  defendants  failed 
to  perform  each  of  them,  and  so  committed  breaches  in  England. 
The  defendants  should  have  moved  against  the  English  judgment 
in  England,  and  it  is  now  too  late  for  them  to  object  to  the  juris- 
diction. Reference  to  Bugbee  v.  Clergue  (1900),  27  A.R.  96;  Piggott 
on  Foreign  Judgments,  2nd  ed.,  pp.  106-113;  Crawley  v.  Isaacs 
(1867),  16  L.T.N.S.  529;  Reynolds  v.  Coleman,  36  Ch.D.  453; 
7 Am.  & Eng.  Encyc.  of  Pleading  and  Practice,  p.  360.  Under 
our  Rules  the  power  to  make  amendments  is  very  wide ; the  amend- 
ments made  and  the  addition  of  parties  were  in  the  discretion  of 
the  trial  Judge.  See  Brandt  v.  Dunlop  Rubber  Co.,  [1905]  A.C.  454. 
If  the  plaintiffs  are  not  entitled  to  recover  upon  the  judgment,  they 
are  at  least  entitled  to  recover  upon  the  original  cause  of  action, 
the  breach  of  contract,  for  the  damages  assessed  by  the  trial  Judge. 
It  is  plain  on  the  evidence  that  there  was  a resale,  and  the  measure 
of  damages  is  the  difference  between  the  resale  price  and  the  contract 
price:  France  v,  Gaudet,  L.R.  6 Q.B.  199;  Mayne  on  Damages, 
7th  ed.,  pp.  19,  194. 

Lynch-Staunton,  in  reply.  The  English  Court  had  no  jurisdic- 
tion over  the  defendants  at  all,  and  they  have  never  attorned  to  the 
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jurisdiction;  the  judgment  cannot  be  enforced  here:  Turnbull  v 
Walker  (1892),  67  L.T.N.S.  767;  Schibshy  v.  Westenholz  (1870), 
L.R.  6 Q.B.  155;  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote, 
[1894]  A.C.  670.  The  original  cause  of  action  is  merged  in  the 
judgment,  and  cannot  be  sued  upon  here. 

April  21.  The  judgment  of  the  Court  was  delivered  by  Osler, 
J.A. : — Appeal  by  the  defendants  from  the  judgment  of  Riddell,  J., 
at  the  trial. 

It  is  not  necessary  to  recount  the  various  perils  and  adventures 
through  which  this  case  passed  on  the  way  to  its  trial  from  the  date 
of  its  commencement  on  the  1st  August,  1903.  It  is  sufficient  to 
take  it  as  we  find  it  when  it  was  disposed  of  by  Riddell,  J.  It  was 
then,  in  my  opinion,  properly  constituted,  with  all  parties  plaintiffs 
who  were  interested  in  either  of  the  causes  of  action  set  forth,  in 
effect,  though  not  expressly,  as  alternative  claims.  It  appears  as 
an  action  brought  by  Lionel  Moritz,  trading  under  the  name  and 
style  of  Emanuel  Moritz,  and  the  executors  of  Emanuel  Moritz 
(1)  for  damages  for  the  breach  of  a contract  by  the  defendants  to 
sell  and  deliver  a quantity  of  wood  goods  called  dowels; 
and,  in  the  alternative,  (2)  upon  a judgment  recovered 
in  respect  of  that  cause  of  action  by  Emanuel  Moritz  against  the 
defendants  in  the  High  Court  of  Justice  in  England.  So  far  as  the 
case  rests  upon  the  judgment  (apart  from  any  question  as  to  its 
validity),  the  title  of  Lionel  Moritz  to  recover  is  clear.  He  is  the 
surviving  partner  of  a firm  consisting  of  himself  and  his  deceased 
father,  the  said  E.  Moritz,  to  which,  by  the  terms  of  the  partnership 
deed  entered  into  after  the  recovery  of  the  judgment  and  before 
the  commencement  of  the  action,  the  judgment  passed  as  an  asset 
of  the  firm,  and  he  has  also,  by  the  terms  of  his  father’s  will 
and  a release  executed  by  the  executors  thereunder,  acquired 
all  of  his  and  their  interest  in  the  business.  This  was  after  the 
present  action  was  brought,-  but,  if  any  difficulty  arises  on  that 
score,  the  executors  have  consented  to  become  and  have  been  made 
parties  plaintiff.  As  regards  the  claim  upon  the  original  cause  of 
action,  the  action  as  originally  framed  was  brought  in  the  name  of 
the  plaintiff  in  the  English  action  alone,  and  if  that  cause  of  action 
passed  to  his  executors,  because  it  had  not  been  effectively  assigned 
to  the  firm  or  to  Lionel  Moritz,  as  Riddell,  J.,  seemed  to  think,  the 
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executors  are  now  parties,  and  are,  on  that  assumption,  the  proper 
plaintiffs.  I can  see  no  plausible  objection  to  the  order  of  Riddell, 
J.,  permitting  them  to  be  so  added  as  the  representatives  of  the 
original  plaintiff,  who  died  after  the  commencement  of  the  present 
action. 

The  learned  Judge  held  that  both  causes  of  action  had  been 
established,  and  assessed  the  damages  in  the  alternative.  The 
plaintiffs  elected  to  have  judgment  upon  the  claim  based  on  the 
English  judgment,  and  the  defendants  now  appeal,  raising  the  same 
objections  which  had  been  taken  at  the  trial  and  there  overruled, 
namely,  that  the  English  Court  had  no  jurisdiction  to  entertain 
the  action  in  which  that  judgment  was  recovered,  and  that  the 
order  for  leave  to  serve  the  writ  of  summons  out  of  the  jurisdiction 
had  been  obtained  by  a misrepresentation  or  false  statement  of  the 
facts  in  the  affidavit  on  which  it  was  made. 

I pass  over  the  claim  on  the  original  cause  of  action  for  the 
present. 

The  plaintiff  in  the  English  action  resided  in  London,  where  the 
contract  was  made,  and  the  defendants  are  an  Ontario  corporation 
carrying  on  business  at  Orillia  in  this  Province.  An  order  was  made 
by  a Judge  of  the  High  Court  in  England  giving  leave  to  issue  a writ 
in  the  intended  action  and  to  serve  it  on  the  defendants  at  Orillia 
or  elsewhere  in  Canada.  There  it  was  served  accordingly.  The 
defendants  did  not  appear,  and,  interlocutory  judgment  having 
been  signed,  damages  were  assessed  in  accordance  with  the  practice, 
and  the  judgment  in  question  recovered. 

The  general  Rule  of  the  Supreme  Court  on  which  the  jurisdiction 
of  the  High  Court  to  authorize  service  out  of  the  jurisdiction  de- 
pends, is  R.  of  S.C.  1883,  Order  XI.,  Rule  1 (e),  which 

corresponds  substantially  with  our  Rule  162  (e);  cf.  Blackley  v. 
Elite  Costume  Co.,  9 O.L.R.  382,  where  the  difference,  if  there  be  any 
real  difference,  is  pointed  out:  “Service  out  of  the  jurisdiction  of  a 
writ  of  summons  or  notice  of  a writ  of  summons  may  be  ordered  by 
the  Court  or  a Judge  whenever — (e)  The  action  is  founded  on  any 
breach  or  alleged  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  which,  according  to  the  terms  thereof,  ought  to  be 
performed  within  the  jurisdiction.” 

The  material  parts  of  the  contract  between  the  parties  are : that 
the  goods  were  to  be  loaded  at  Montreal  or  (misprinted  “for”  in  the 
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appeal  book)  Portland : (1)  Prices  are  in  Canadian  currency  . . . 

all  free  alongside  the  ship.’^  (The  latter  words  follow  some  words 
referring  to  property,  struck  out  in  the  printed  form.) 

‘‘  (3)  Goods  to  be  delivered  to  the  ship  according  to  the  custom 
of  the  port,  sellers  not  being  responsible  for  deterioration  caused 
by  circumstances  beyond  their  control  after  the  goods  have  left 
the  shipper’s  wharf. 

(4)  Ship-room  to  be  provided  in  due  time  by  sellers  for  buyer’s 
account  at  lowest  rates  obtainable. 

“ (6)  Payment  on  receipt  of  and  in  exchange  for  shipping 
documents  by  approved  acceptance  to  sellers  or  authorized  agent’s 
drafts  payable  in  London  ...  in  cash  (without  discount)  at 
the  exchange  of  the  day. 

(10)  Property  in  goods  to  be  deemed  for  all  purposes,  except 
retention  of  vendor’s  lien  for  unpaid  value,  to  have  passed  to  buyei 
when  goods  put  on  board. 

“ (11)  Marine  insurance  to  be  covered  by  buyer  for  amount  of 
invoice  and  freight  advance.” 

The  plaintiff’s  affidavit  on  which  the  order  for  the  issue  of  the 
writ  and  service  out  of  the  jurisdiction  was  obtained,  stated  that 
the  contract  was  made  in  London,  and  that  it  was  thereby  provided, 
inter  alia,  “that  the  said  dowels  and  other  goods  were  to  be  delivered 
to  me  in  London,  and  payment  for  the  same  was  to  be  made  in 
London  aforesaid  in  exchange  for  shipping  documents.” 

The  writ  issued  in  pursuance  of  the  order  was  indorsed  as  follows : 
“The  plaintiff’s  claim  is  for  damages  for  breach  of  contract  to 
deliver  certain  goods.” 

The  plaintiff’s  affidavit  was  untrue  in  stating  that  the  goods 
were  to  be  delivered  to  him  in  England.  The  place  of  delivery 
was  on  board  the  ship  at  Montreal  in  Canada,  where  when  so  de- 
livered the  property  passed  to  the  plaintiff,  and  where  it  was,  from 
that  time  forward,  at  his  risk.  I agree,  however,  with  the  learned 
Judge  that  the  case  does  not  turn  upon  the  falsity  of  the  affidavit. 
Probably  this  would  have  been  ground  for  a motion  in  the  English 
Court  to  set  aside  the  order  for  service:  Parker  v.  Schuller,  17  Times 
L.R.  299  (C.A.).  The  only  question  is,  whether,  under  the  terms 
of  the  English  Rule,  there  was  jurisdiction  in  fact.  The  mode  in 
which  the  Court  was  induced  to  exercise  it  cannot  now  be  inquired 
into.  The  question  is  one  of  foreign  law,  and  ordinarily,  therefore. 
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to  be  proved  as  such,  but  we  are  invited  to  deal  with  it  as  the  learned 
trial  Judge  dealt  with  it,  namely-,  by  construing  the  Rule  itself  in 
the  light  of  the  decided  cases. 

It  is  now  quite  settled  that  it  is  not  necessary  in  order  to  confer 
jurisdiction  that  the  whole  of  the  contract  is  to  be  performed  within 
the  jurisdiction.  It  is  sufficient  if  there  is  a breach  of  that  part  of 
it,  if  any,  which  is  to  be  performed  there;  and  here  one  clause  or 
stipulation  of  the  contract  in  question  was  to  be  performed  by  the 
defendants  in  England,  namely,  the  exchange  by  them  there  of  the 
shipping  documents  against  payment,  and  the  learned  Judge  has 
held  that  this  being  so  and  the  shipping  documents  not  having 
been  delivered  (though  there  could  be  no  shipping  documents  to 
exchange  by  reason  of  the  goods  never  having  been  delivered  at  all) 
there  was  a breach  of  the  contract  in  England,  and  therefore  that 
the  Courts  there  had  jurisdiction.  But  this  alone,  as  I read  the 
Rule  and  the  authorities,  will  not  do. 

The  question  is  not',  was  there  a breach  of  the  contract  in  Eng- 
land, but  is  the  action  based  on  such  a breach  of  contract? 

Jurisdiction  is  conferred  only  in  respect  of  the  breach  which 
occurs  within  the  jurisdiction,  and  will  not  be  extended  to  an  action 
for  a breach  which  has  occurred  outside  of  or  beyond  the  territorial 
jurisdiction  of  the  Court.  This  result  seems  to  flow  from  the  langu- 
age of  the  Rule  itself.  The  action  must  be  founded  on  a breach 
within  the  jurisdiction  of  a contract  wherever  made,  which,  accord- 
ing to  its  terms,  ought  to  be  performed  within  the  jurisdiction.' 

I quote  from  the  Earl  of  Halsbury’s  judgment  in  Comber  v. 
Leyland,  [1898]  A.C.  524.  Reading  the  Rule  he  says  (p.  527); 
“One  can  see  exactly  what  was  meant  by  that:  that  where  the 
parties  have  agreed  that  something  is  to  be  done  in  this  country, 
some  part  of  the  subject-matter  of  the  contract  is  to  be  executed 
within  this  country,  it  is  a sort  of  consent  of  the  parties  that  wherever 
they  may  be  living  or  wherever  the  contract  may  have  been  made, 
that  question  may  be  litigated  in  this  country.”  So,  Lord  Herschell 
in  the  same  case  (p.  529) : “Two  things  have  to  be  shewn:  that  the 
action  is  founded  on  a breach  within  the  jurisdiction,  and  that  it  is 
a breach  of  a contract  ^ which,  according  to  the  terms  thereof,  ought 
to  be  performed  within  the  jurisdiction.^” 

In  The  Eider,  [1893]  P.  119,  127,  the  President  said  that  two 
things  appeared  to  be  made  out  from  the  judgment  of  the  Court 


C.  A. 
1908 

Moritz 

V. 

Canada 

Wood 

Specialty 

Co. 

Osier,  J.A. 


72 


ONTARIO  LAW  REPORTS. 


[vOL. 


C.A. 

1908 

Moeitz 

V. 

Canada 

Wood 

Specialty 

Co. 

Osier,  J.A. 


of  Appeal  in  Bell  v.  Antwerp,  London,  and  Brazil  Line,  [1891]  1 
Q.B.  103,  in  which  and  in  other  cases  the  principles  by  which  the 
Rule  is  to  be  construed  are  laid  down:  “In  the  first  place,  it  seems 
clear  that  it  must  be  shewn  that  the  part  of  the  contract  of  which 
the  breach  is  complained  must  be  performed  . . . within  the 

jurisdiction;  and,  secondly,  . . . that  to  arrive  at  this  you 

must  look  at  the  words  of  the  contract,  taken  in  connection  with 
the  surrounding  circumstances.’’  See  also  Lord  Esher  in  the  same 
case,  at  p.  130. 

In  Rein  v.  Stein,  [1892]  1 Q.B.  753  (C.A.),  cited  in  the  judgment 
below,  the  contract  was  to  be  performed  partly  in  Germany  and 
partly,  i.e.,  as  to  payment  for  the  goods,  as  the  Court  held,  in 
England,  and  the  action  was  brought  for  the  non-payment.  Rey- 
nolds V.  Coleman,  36  Ch.D.  453,  was  the  case  of  a contract  by  an 
American  citizen  to  transfer  certain  shares  in  an  English  company 
to  the  plaintiff,  and  could,  of  course,  as  to  that  part  of  it — the  part 
on  which  the  action  was  founded — be  performed  only  iu  England. 

I find  no  case  in  which  it  is  held  that  the  jurisdiction  of  the  home 
Court  is  attracted  in  respect  of  a breach  of  that  part  of  the  contract 
which  is  to  be  performed  abroad,  by  reason  of  a breach  of  another 
part  of  it  which  is  to  be  performed  within  the  jurisdiction.  Here 
the  action  in  the  English  Court  was  brought  in  respect  of  the  non- 
delivery of  the  goods,  a part  of  the  contract  which  was  not  to  be 
performed  in  England,  and  the  breach  of  which  did  not  occur  there. 
It  was  not  brought  for  the  failure  to  produce  and  exchange  the 
shipping  documents  against  payment,  if  indeed  an  action  in  that 
form  could  technically  have  been  maintained  at  all  before  the  goods 
had  been  shipped.  I do  not  think  that  the  case  of  Wancke  v. 
Wingren,  58  L.J.  Q.B.  519,  has  been  successfully  distinguished. 
There,  as  here,  the  action  was  brought  for  failure  to  deliver  goods 
which  by  the  terms  of  the  contract  were  to  be  shipped  by  the  seller 
at  a foreign  port  and  were  then  at  the  buyer’s  risk.  There  also 
the  seller  was  acting  for  the  buyer  in  chartering  the  ship  or  pro  Adding 
ship-room,  shipping  the  goods,  and  sending  them  to  England.  In 
both  the  buyer  was  to  pay  or  bear  the  cost  of  freight  and  insurance, 
and  in  both  payment  was  to  be  made  in  England  in  exchange  for 
shipping  documents.  The  point  here  urged  that  the  defendants, 
having  tendered  no  shipping  documents,  as  they  were  bound  to  do, 
had  committed  a breach  of  the  contract  in  England,  was  also  un- 
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successfully  taken.  It  was  held  that  the  breach  of  the  contract 
occurred  at  the  foreign  and  not  at  the  English  port,  and  leave  to 
serve  notice  of  the  writ  was  refused.  See  also  Hamlyn  v.  Griendis- 
veen  Co.,  6 Times  L.R.  225;  Parker  v.  Schuller,  17  Times  L.R.  299; 
and  Crozier  v.  Auerbach  (1908),  24  Times  L.R.  409,  [1908]  2 K.B.  161. 

The  defendants,  therefore,  not  having  been  subject  to  the 
foreign  Court,  which  for  all  present  purposes  the  English  Court  is, 
either  by  residence  or  by  submission  in  the  contract,  there  was  no 
jurisdiction  in  that  Court  under  Order  XI.  to  summon  the  de- 
fendants to  appear  before  it  or  to  entertain  the  action;  and  the 
judgment,  however  effectual  it  may  be  in  England,  not  having  been 
moved  against  there,  is  of  no  avail  to  support  an  action  upon  it  in 
the  Courts,  of  this  country:  Emanuel  v.  Symon,  [1908]  1 K.B.  302 
(C.A.);  Turnbull  v.  Walker,  67  L.T.  767;  Bugbee  v.  Clergue,  27 
A.R.  96,  108,  109.  The  case  of  Crawley  v.  Isaacs,  16  L.T.N.S.  529, 
cited  by  Mr.  Martin,  has  no  application:  there  the  Court  in  which 
the  judgment  was  obtained  evidently  had  jurisdiction  in  jjersonam, 
and  there  was  an  Act  of  Parliament  which  authorized,  under  certain 
circumstances,  a particular  mode  of  service  other  than  personal 
service. 

There  remains  the  question  of  the  plaintiff’s  right  to  recover 
upon  the  original  cause  of  action,  as  to  which  I can  see  no  difficulty. 
It  seems  impossible  to  lay  the  ghost  of  the  objection  that  the 
original  cause  of  action  had  merged  in  the  judgment,  which  was 
last  dealt  with,  and  I had  hoped  finally,  in  Bugbee  v.  Clergue, 
supra,  and  S.C.,  sub  nom.  Clergue  v.  Humphrey  (1900),  31 
S.C.R.  66. 

The  trial  Judge  has  held  both  causes  of  action  to  be  proved, 
but,  as  the  plaintiff  cannot  be  paid  twice  for  what  is  in  substance 
the  same  demand,  it  was  necessary  that  he  should  elect  on  which 
cause  of  action  he  would  take  judgment.  If  the  cause  of  action 
elected  now  fails,  it  seems  to  be  a matter  of  course  that  the  judgment 
should  be  varied  by  directing  it  to  be  entered  for  the  alternative 
claim,  if  that  holds.  It  was  earnestly  urged  by  Mr.  Lynch-Staunton 
that  the  plaintiff  was  bound  by  the  election,  and  so  he  certainly 
would  be  if  the  defendants  had  not  moved.  But,  if  they  will  not 
accept  or  yield  to  it,  why  is  he  not  to  have  judgment  on  the  alternat- 
ive claim  which  he  was  only  obliged  to  abandon  because  he  could 
not  have  judgment  on  both?  It  is  his  plain  right. 
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On  the  merits,  I think  the  finding  of  the  learned  trial  Judge  was 
right,  and  that  no  error  has  occurred  in  assessing  the  damages. 
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The  judgment  will,  therefore,  be  varied  by  confining  it  to  an  award 
of  damages  for  11,798.61,  with  such  costs  as  have  been  incurred  in 
establishing  the  original  cause  of  action  on  the  contract. 

Success  being  divided,  there  will  be  no  costs  of  the  appeal. 

Osier,  J.A. 

E.  B.  B. 

[IN  THE  COURT  OF  APPEAL.] 

C A. 
1908 

Tinsley  v.  Toronto  Railway  Co. 

June  19. 

Street  Railways — Injury  to  Person  Crossing  in  Front  of  Car — Omission  to  Stop 
at  Usual  Stopping  Place,  when  Signalled — Negligence— Contributory 
N egligence — N onsuit. 

The  plaintiff  intending  to  take  a street  car  going  westerly,  on  arriving,  shortly 
after  midnight,  at  the  southerly  side  of  the  street  on  which  the  particular 
car  line  was,  saw  a car  coming  westerly  very  rapidly,  being  then  about  300 
feet  off.  He  saw  two  persons  standing  at  the  corner  signal  the  car  to  stop, 
and  believing  that  it  would  do  so,  it  being  the  usual  and  customary  practice 
to  stop  at  the  corner,  when  persons  wished  to  get  on  or.  off  the  car,  he, 
without  again  looking  to  see  where  the  car  was,  attempted  to  cross  in  front 
of  it,  so  as  to  get  on  it,  when,  instead  of  stopping,  it  ran  past  the  corner, 
knocked  down  the  plaintiff  and  injured  him: — 

Held,  that  it  could  not  be  said  that  there  was  inexcusable  negligence  on  the 
plaintiff’s  part  in  attempting  to  cross  the  street  in  front  of  the  car,  for  he 
might  reasonably  assume  that  the  car  would  stop  at  the  corner  in  pursuance 
of  the  signal  to  do  so,  and  that  the  case  therefore  could  not  have  been 
withdrawn  from  the  jury;  and  was  properly  submitted  to  them. 

Judgment  of  the  Divisional  Court  (1907),  15  O.L.R.  488,  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  a 
Divisional  Court,  setting  aside  the  judgment  entered  at  the  trial  in 
his  favour  for  $800. 

The  facts,  with  the  exception  of  what  took  place  with  regard  to 
the  plaintiff  seeing  the  signal  made  to  stop  the  car,  are  set  out  in 
the  judgments  of  the  Divisional  Court,  reported  in  15  O.L.R.  438. 

On  May  4th,  1908,  the  appeal  was  heard  before  Moss,  C.J.O., 
OsLER,  Garrow  and  Maclaren,  JJA.,  and  Riddell,  J. 

J.  H.  Denton,  for  the  appellant.  There  was  ample  evidence  of 
negligence  on  the  part  of  the  respondents  to  go  to  the  jury. 
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Then  as  to  the  question  of  contributory  negligence  on  the  plain- 
tiff’s part,  the  evidence  shews  that  the  plaintiff  saw  the  signal 
made  by  Mr.  Sheppard  to  stop  the  car,  and  therefore  he  had 
reasonable  ground  for  supposing  that  the  car  would  stop  at  that 
corner,  and  that  he  could  cross  the  street  in  safety.  The 
evidence,  on  this  point,  was  not  properly  taken  down;  but  it 
is  apparent  from  what  took  place  between  the  learned  Judge  and 
the  defendents’  counsel  in  discussing  the  question  of  nonsuit,  and 
from  the  learned  trial  Judge’s  charge  to  the  jury  that  the  plaintiff 
said  he  saw  the  signal.  The  Divisional  Court  misconceived  the 
effect  of  this  evidence.  In  Toronto  R.W.  Co.  v.  King,  in  the 
Privy  Council,  not  yet  reported,*  the  decision  was  based  on  the 
ground  that  the  driver  of  the  waggon  might  reasonably  assume 
that  the  company  would  observe  its  rules,  and  the  doctrine  thus 
laid  down  applies  here.  In  the  court  below  the  respondents 
attempted  to  set  up  that  there  was  no  rule  requiring  the  car  to 
stop  at  the  crossing  during  the  night-time;  but  the  evidence  is 
to  the  contrary,  for  it  is  the  duty  of  those  in  charge  of  the  car 
to  stop  at  specified  cross  streets,  where  there  are  persons  to 
get  on  or  off  the  car,  and  this  is  one  of  such  streets.  There  is 
also  the  evidence  of  the  motorman  being'  intoxicated  and  run- 
ning at  too  great  a rate  of  speed,  so  that  the  car  was  not  under 
proper  control.  Even  if  there  was  any  evidence  of  negligence 
on  the  part  of  the  plaintiff,  this  is  immaterial,  because  the  acci- 
dent would  have  been  avoided  but  for  the  negligence  of  the 
respondents. 

D.  L.  McCarthy,  K.C.,  for  the  respondents.  The  nonsuit 
entered  by  the  Divisional  Court  was  the  only  conclusion  that 
could  be  come  to  on  the  evidence;  the  plaintiff  admits  that  he 
saw  the  car  before  he  reached  the  curb  of  the  street,  the  track 
being  thirty  feet  to  the  north  of  it,  and  that  he  had  a clear 
view  easterly  on  College  street,  the  street  being  well  lighted,  the 
car  being  about  150  yards  off,  approaching  at  considerable  speed; 
and  he  states  that,  although  knowing  that  the  car  was  so 
approaching  at  a great  rate  of  speed,  he  never  again  looked  to 
see  where  it  was.  Had  the  plaintiff  turned  his  head  or  glanced 
in  the  direction  of  the  car,  he  would  have  seen  that  it  was 
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utterly  impossible  to  cross  in  front  of  it  in  safety,  and  that  the 
accident  would  have  been  avoided.  The  case  of  Toronto  R.W . 
Co.  V.  King,  in  the  Privy  Council,  does  not  help  the  plaintiff. 
In  that  case  the  motorman  turned  off  the  power,  and  it  was  held 
that  the  driver  of  the  waggon  might  reasonably  have  assumed 
that  the  car  was  going  to  stop;  the  negligence  consisted  in 
again  turning  on  the  power,  and  thus  causing  the  collision. 
The  rule  as  to  stopping  at  street  comers  only  applies  to  day 
cars;  there  is  no  rule  requiring  night  cars  to  stop.  The 
judgment  of  the  Divisional  Court  should  not,  under  the  circum- 
stances, be  interfered  with. 

The  additional  arguments,  and  cases  referred  to  by  the  counsel, 
are  mentioned  in  the  judgments  of  the  Divisional  Court. 


Jime  19.  Moss,  C. J.O. : — The  action  is  to  recover  damages  from 
the  defendants  for  injuries  to  the  plaintiff  caused  by  his  being 
struck  by  one  of  the  defendants’  cars  on  the  College  street  route  in 
the  early  morning  of  the  1st  of  January,  1907,  through,  as  he  alleges, 
the  negligence  of  the  defendants. 

It  is  not  disputed  that  the  plaintiff  was  struck  by  the  car  or  that 
he  was  seriously  injured.  But  the  defendants,  under  the  statutory 
plea  of  not  guilty,  contended  that  the  accident  was  not  due  to  any 
negligence  on  their  part,  but  was  the  result  of  inexcusable  careless- 
ness or  recklessness  on  the  part  of  the  plaintiff  occasioning  the 
injury;  or  in  any  case  that  he  was  guilty  of  contributory  negligence. 

The  circumstances  relating  to  the  accident  and  the  evidence  at 
the  trial  have  in  the  main  been  developed  sufficiently  in  the  trial 
Judge’s  charge  and  the  opinions  of  the  Judges  of  the  Divisional 
Court,  and  need  not  be  repeated. 

The  learned  trial  Judge  was  of  opinion  that  there  was  evidence 
of  negligence  on  the  part  of  the  defendants  proper  to  be  submitted 
to  the  jury.  He  refused  to  withdraw  the  case  from  them,  and  in  a 
charge  not  open  to  reasonable  objection  submitted  to  them  ques- 
tions, which,  with  the  answers,  are  as  follows,  as  appears  from  the 
original  paper  attached  to  the  record: — 

‘‘1.  Q.  Were  the  defendants  guilty  of  negligence  which  oc- 
casioned the  accident  to  the  plaintiff?  A.  Yes. 

^‘2.  Q.  If  so,  what  was  that  negligence?  A.  For  not  stopping 
when  signalled;  by  not  having  car  under  control  when  approaching 
crossing. 
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‘^3.  Q.  Was  the  plaintiff  negligent,  and  did  his  own  negligent 
conduct  cause  the  accident?  A.  No. 

“4.  Q.  Damages?  A.  $800.” 

Upon  these  findings  there  could  be  but  one  judgment,  and  the 
only  question  was  whether  for  any  reason  the  case  should  have 
been  withdrawn  from  the  jury. 

In  the  Divisional  Court  the  learned  Chancellor,  and  Mabee,  J., 
were  of  opinion  that  the  learned  trial  Judge  should  not  have  sub- 
mitted the  case  to  the  jury.  Magee,  J.,  was  of  the  contrary  opinion, 
and  I agree  with  his  conclusion  and  the  reasons  for  it  which  he  has 
fully  set  forth  in  his  judgment. 

It  seems  to  me,  with  deference  to  the  majority  of  the  Divisional 
Court,  that  their  apparent  understanding  of  the  evidence  was  that 
the  plaintiff  did  not  swear  that  he  saw  a signal  to  stop  the  car  given 
by  the  witness  Sheppard,  and  that  this  view  greatly  influenced 
their  opinion. 

But  it  is  quite  plain  from  the  plaintiff’s  cross-examination,  the 
discussion  between  the  learned  Judge  and  counsel  for  the  defendants 
upon  the  motion  to  dismiss  the  action  at  the  close  of  the  plaintiff’s 
case,  and  the  reference  to  the  incident  in  the  learned  Judge’s  charge 
which  was  allowed  to  pass  without  objection  by  defendants’  counsel, 
that  during  his  examination-in-chief  the  plaintiff  must  have  made 
a statement  that  he  saw  Sheppard  hold  up  his  hand  as  a signal, 
but  in  some  way  the  statement  was  omitted  from  the  stenographer’s 
notes.  No  doubt  the  jury  heard  it,  and  it  was  for  them  to  judge  of 
its  weight  in  the  light  of  the  cross-examination. 

But  it  was  important  to  be  borne  in  mind,  when  considering 
whether  or  not  the  case  should  have  been  withdrawn  on  the  ground 
that  it  manifestly  appeared  that  the  plaintiff  acted  without  any  care 
or  caution  and  recklessly  incurred  the  danger,  or  on  the  ground  that 
the  facts  proved  could  only  lead  to  the  one  inference  of  carelessness 
and  recklessness  on  the  plaintiff’s  part. 

And  in  my  opinion  that  fact,  together  with  others  which  Magee, 
J.,  has  pointed  out,  put  it  out  of  the  question  for  the  learned  trial 
Judge  to  pronounce  as  a matter  of  law  that  it  was  inexcusable 
negligence  for  the  plaintiff  to  conclude  that  the  car  would  stop  at  a 
comer  at  which  it  is  the  usual  and  regular  custom  to  stop  the  cars 
when  signalled  for  the  purpose  of  taking  up  passengers  or  allowing 
them  to  alight,  and  to  act  ppon  that  belief. 
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We  have  been  invited  to  follow  the  rule  adopted  by  the  Courts 
of  some  of  the  United  States,  sometimes  called  the  Pennsylvania 
rule.  But  the  Courts  of  other  States  have  declined  to  follow  the 
Pennsylvania  Courts,  and  I do  not  know  of  any  decision,  English 
or  Canadian,  which  has  laid  it  down  as  the  rule  of  decision  here. 

Counsel  scarcely  contended  that  there  was  not  evidence  to 
support  the  findings  of  negligence  against  the  defendants.  Having 
found  against  the  defendants  on  that  inquiry,  it  then  became  a 
question  for  the  jury  to  answer  whether  under  the  circumstances 
the  plaintiff  was  negligent,  or  had  so  negligently  acted  as  to  have 
himself  occasioned  the  accident. 


Upon  that  they  might  have  found  either  way,  and  having  found 
for  the  plaintiff,  that  finding  should  not  have  been  set  aside  unless 
there  was  no  evidence  upon  which  they  could  reasonably  come  to 
that  conclusion.  I refer  to  Peart  v.  Grand  Trunk  R.W.  Co.  (1886), 
10  O.L.R.  753  (Appendix  L),  and  the  judgment  of  the  Judicial  Com- 
mittee in  Toronto  R.W.  Co.  v.  King,  delivered  on  the  13th  March 
last,  but  not  yet  reported.* 

A 

I think  the  appeal  should  be  allowed  and  the  judgment  entered 
at  the  trial  restored,  with  costs  throughout. 


OsLER,  J.A. : — I concur,  though  I must  say  with  reluctance,  in 
the  result.  There  seems  to  be  evidence,  not  very  much,  but  still 
evidence  which  could  not  have  been  withdrawn  from  the  jury,  that 
the  car  might  have  been  expected  by  plaintiff  to  stop  as  it  approached 
the  entrance  to  the  park  on  the  north  side  of  College  street  nearly 
opposite  University  street.  This  it  did  not  do,  and  the  plaintiff, 
attempting  to  cross  College  street  at  a point  it  would  not  have 
reached  had  it  stopped,  was  struck  by  it  and  injured.  The  jury 
found  that  the  defendants  were  negligent,  and  they  have  been  able 
to  absolve  the  plaintiff  from  contributory  negligence.  How  they 
could  have  done  that  with  any  regard  to  the  evidence  of  the  sur- 
roundings I cannot  understand,  nor  (there  being  evidence  on  the 
subject  which  could  not  have  been  withdrawn  from  them)  am  I 
called  upon  to  try  to  do  so.  Their  verdict  is  one  of  those  which 
discredits  trial  by  jury  in  this  class  of  cases.  Were  I untrammelled 
by  the  favourite  formula,  I would  feel  no  hesitation  in  dismissing 


* Since  reported  [1908]  A.C.  260, 
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the  appeal,  and  refusing  to  restore  a verdict  which  I regard  as  an 
unjust  one. 

Riddell,  J.  : — ^The  facts — as  distinguished  from  inferences  from 
facts — are  to  my  mind  fairly  set  out  in  the  judgment  of  the  Chan- 
cellor, with  one  important  exception  now  to  be  mentioned.  The 
Chancellor  says  that  the  plaintiff  ‘^does  not  say  that  he  saw  any 
signal  given  by  the  other”  (Sheppard). 

This  seems  to  be  clearly  an  error.  The  reporter’s  notes  do  not 
indeed  show  that  the  plaintiff  in  the  examination-in-chief  swore 
that  he  had  seen  Sheppard  give  a signal  to  the  motorman  to  stop; 
but  counsel  for  the  defendants  must  have  heard  some  such  evi- 
dence, because  we  find  in  cross-examination  the  following.  After 
speaking  of  facts  having  been  brought  to  the  recollection  of  the 
plaintiff  by  suggestion  of  others,  the  cross-examination  proceeds : — 

‘‘Q.  When  did  the  suggestion  come  that  you  saw  Mr.  Sheppard 
hold  up  his  hand,  because  you  did  not  know  that  the  other  day? 
A.  If  I didn’t  know  it,  I think  I said  it  to  you  the  other  day. 

‘‘Q.  I don’t  think  you  did.  A.  I think  I did. 

‘‘Q.  It  has  been  taken  down  what  you  said  to  me  the  other 
day,  and  you  did  not  say  that.  When  did  that  suggestion  come? 
A.  It  would  be  previous  to  the  time  I seen  you,  anyway. 

“Q.  Was  that  the  suggestion  of  your  sister?  A.  No,  I don’t 
think  so;  I don’t  think  she  told  me  that. 

‘‘Q.  Did  anyone  tell  you  that,  because  you  did  not  know  it  the 
other  day?  A.  Not  that  I can  remember. 

“Q.  So  you  are  not  prepared  to  say  whether  someone  suggested 
that  to  you  or  not;  is  that  right?  A.  Yes,  that  is  right.” 

Then,  on  the  motion  for  nonsuit : — 

'‘His  Lordship:  The  whole  question  seems  to  me  to  narrow  down 
to  this,  whether  it  must  be  taken  as  negligence  on  the  part  of  the 
plaintiff  to  assume  that  when  a car  is  approaching  a place  where  it 
usually  stops,  and  where  according  to  this  evidence  he  saw  a person 
signalling  it  to  stop,  whether  in  the  face  of  that  it  is  negligence  to  go 
on  while  the  car  is  in  motion. 

"Mr.  McCarthy:  Of  course,  in  regard  to  the  signalling,  the 

plaintiff,  as  I pointed  out,  never  made  the  suggestion  of  any  sig- 
nalling at  all  in  his  examination  for  discovery.  The  signalling  is  an 
entirely  new  suggestion,  and  certainly  comes,  as  he  says,  from  the 
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suggestion  of  the  other  side.  He  cannot  recollect  as  an  act  of 
memory  that  he  ever  saw  the  signalling. 


There  was  nothing  to  indicate  to  the  plaintiff  that  the  motorman 
saw  Sheppard,  and  he  is  not  justified  in  assuming  that  and  putting 
himself  in  a place  of  danger,  because,  according  to  Sheppard,  the 
car  had  not  slacked  in  any  way. 

“His  Lordship:  Surely  a man  who  is  on  the  opposite  side  of 
the  street,  hurrying  along  and  seeing  a person  signalling  at  the 
corner,  has  a right  to  assume  that  the  car  will  stop  there.” 

And  in  the  learned  trial  Judge’s  charge  to  the  jury  he  says, 
without  objection  taken:  “His  [i.e.  the  plaintiff’s]  excuse  for  that 
practically  is  that  there  was  no  need  of  looking,  because  he  knew 
that  it  was  the  duty  of  the  car  to  stop  at  that  corner;  it  was  light; 
there  was  an  arc  light  near  by;  everything  was  in  plain  sight;  he 
saw  the  man  and  woman  at  the  other  corner;  he  saw  the  man  signal 
for  the  car,  and  knowing  it  was  the  duty  of  the  car  to  slow  up  or 
stop  at  that  corner  and  to  take  on  a passenger  if  there  were  any 
passengers  to  be  taken  on,  he  assumed  that  the  car  would  stop, 
and  assuming  that  it  would  stop  he  thought  he  could  cross  in  safety. 
Now,  was  that  a reasonable  thing  for  a man  to  do  under  the  circum- 
stances in  which  the  plaintiff  was  on  that  morning?” 

I think  it  clear  that  the  plaintiff  did  say  in  substance  at  the  trial 
that  he  had  seen  Sheppard  raise  his  hand  and  signal  the  motorman. 
The  weight  of  this  evidence  is  of  course  for  the  jury. 

Then,  as  I understand  the  facts,  the  plaintiff,  going  north 
on  the  east  side  of  University  street,  saw,  before  he  him- 
self arrived  at  College  street,  a car  of  the  defendants,  well 
lighted,  and  travelling  at  a rapid  rate  west,,  and  therefore  toward 
him;  he  also  before  leaving  the  curb  on  the  south  side  of  College 
street  saw  at  the  north-east  corner  of  College  street  and  the  avenue 
two  persons — a man  and  a woman — standing;  he  saw  the  man  signal 
to  the  motorman  to  stop;  he  then,  without  further  care,  himself 
left  the  curb,  walked  in  a north-north-west  direction  to  cross  the 
street,  and  was  struck  by  the  car. 

I agree  in  the  law  as  laid  down  in  many  of  the  cases 
cited  by  Mr.  McCarthy,  and  I do  not  know  of  any  collection  of 
cases  more  impressive  than  that  made  by  a former  Chief  Justice 
of  Canada  (when  Mr.  Justice  Taschereau),  in  Grand  Trunk  R.W.  Co. 
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V.  Beckett  (1887),  Cameron’s  S.C.  Cas.,  228,  at  pp.  230  seq.  I 
agree  that  railway  is  in  itself  a warning  of  danger  to  those  about 
to  go  upon  it,  and  cautions  them  to  see  whether  a train  is  coming.” 
‘^Passengers  crossing  the  rails  are  bound  to  exercise  ordinary  and 
reasonable  care  for  their  own  safety,  and  to  look  this  way  and  that 
to  see  if  danger  is  to  be  apprehended.  . . If  a railway  train  which 
ought  to  whistle  when  passing  through  a station,  were  to  pass 
through  without  whistling,  and  a man  were  in  broad  daylight,  and 
without  anything  either  in  the  structure  of  the  line  or  otherwise, 
to  obstruct  his  view,  to  cross  in  front  of  the  advancing  train  and  be 
killed  . . . the  Judge  ought  to  tell  the  jury  that  it  was  the 

folly  and  recklessness  of  the  man  and  not  the  carelessness  of  the 
company  which  caused  his  death.  . . The  Legislature  gave  the 
defendants  the  right  to  run  their  trains,  and  . . . cast  the 

duty  upon  those  who  cross  their  track  not  to  rush  in  the  way  of 
their  trains.” 

No  doubt  also  “the  general  rule  as  to  the  necessity  of  persons 
crossing  a railway  track  or  street  car  track  looking  both  ways  to 
see  whether  they  can  safely  cross  is  a most  salutary  and  proper 
one:”  per  Sir  Louis  Davies,  J.,  in  Grand  Trunk  R.W.  Co.  v.  Hainer 
(1905),  36  S.C.R.  180,  at  p.  186. 

But  all  these  general  statements  must  be  applied  with  care  to 
the  particular  facts  of  the  case.  Here  we  have  a man  who  knew, 
as  all  people  in  Toronto  know,  that  the  cars  stop  on  the  near  side 
of  the  street  to  pick  up  passengers;  that  the  cars  stop  at  the  signal 
of  an  intending  passenger.  I do  not  think  that  a knowledge  can 
be  imputed  to  him  of  the  provisions  of  the  rules  of  the  company 
as  to  stopping,  and  in  that  regard  I adopt  the  reasoning  of  Nesbitt, 
J.,  in  the  Hainer  case,  at  pp.  193,  194.  But  the  common  knowl- 
edge he  had  which  we  all  have.  Having  seen  the  signal  given 
which  in  the  usual  course  of  events  results  in  the  stopping  of  the 
car,  can  it  be  said  that  he  was  negligent  as  a matter  of  law  in 
believing  that  the  car  would  stop  and  in  acting  in  that  belief? 

No  doubt  there  are  many  American  decisions  which  go  the  full 
length  contended  for,  and  there  are  dicta  in  the  English  Courts  and 
our  own  which  come  near  to  the  same  result;  but  I do  not  find  any 
case  binding  upon  us  which  requires  us  to  hold  as  contended  for 
by  the  respondents.  And  irrespectively  of  the  King  case  in  the 
Privy  Council  decided  the  other  day,  I do  not  think  that  we  could 
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SO  hold.  But  the  King  case,  it  seems  to  me,  is  quite  conclusive. 
In  that  case  the  deceased,  driving  east  along  Adelaide  street,  was 
struck  by  a car  coming  north  on  Yonge  street.  In  the  judgment 
of  the  Judicial  Committee  delivered  by  Lord  Atkinson  the  following 
occurs  at  p.  269:  “Their  Lordships  are  further  of  opinion 

that  the  deceased,  in  attempting  to  cross  in  front  of  the 
tramcar,  as  the  driver  of  the  latter  in  the  above  quoted 
passage  says  he  did  (the  man  unfortunately  cannot  speak  for 
himself),  was  not  clearly  guilty  of  the  Tolly  and  recklessness’ 
causing  his  death  which  Lord  Cairns,  in  his  judgment  in  the  Dublin ^ 
Wicklow  and  Wexford  R.W.  Co.  v.  Slattery  (1878),  3 App.  Cas. 
1155,  at  p.  1166,  refers  to  as  sufficient  to  entitle  the  defendants 
to  a direction.  It  is  suggested  that  the  deceased  must  have  seen, 
or  ought  to  have  seen,  the  tramcar,  and  had  no  right  to  assume  it 
would  have  been  slowed  down,  or  that  its  driver  would  have  ascer- 
tained that  there  was  no  traffic  with  which  it  might  come  in  contact 
before  he  proceeded  to  apply  his  power  and  cross  the  thoroughfare. 
But  why  not  assume  these  things?  It  was  the  driver’s  duty  to  do 
them  all,  and  traffic  in  the  streets  would  be  impossible  if  the  driver 
of  each  vehicle  did  not  proceed  more  or  less  upon  the  assumption 
that  the  drivers  of  all  the  other  vehicles  will  do  what  it  is  their 
duty  to  do,  namely,  observe  the  rules  regulating  the  traffic  of  the 
streets.  To  cross  in  front  of  an  approaching  train,  as  was  done 
by  the  deceased  in  Slattery’s  case,  is  one  thing;  to  cross  in  front  of 
a tramcar  bound  to  be  driven  under  regulations  sucffi  as  those  above 
quoted,  at  such  a place  as  the  junction  of  these  two  streets,  is  quite 
another  thing.” 

So  the  argument  here  is  that  the  plaintiff  saw  the  car  “and  had 
no  right  to  assume”  that  the  motorman  would  see  Sheppard  and 
stop.  “But,”  one  asks  in  the  language  of  the  Judicial  Committee, 
“why  not  assume  these  things?  It  was  the  driver’s  duty  to  do 
them  all.” 

And  if  the  driver  of  the  wagon  in  the  King  case  had  the  right  to 
assume  that  the  motorman  would  do  his  duty  and  stop,  I cannot 
understand  why  the  plaintiff  in  the  present  case  could  not  do  the 
same  thing.  If  he  might  so  assume,  it  must  be,  as  in  the  King  case, 
a question  for  the  jury  to  say  whether  his  conduct  based  upon  such 
an  assumption  was  negligent. 

No  question  was  raised  before  us  as  to  the  propriety  of  the 
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finding  of  the  jury  upon  the  negligence  of  the  defendants;  nor  upon 
the  evidence  can  there  be. 

I am  of  opinion  that  the  appeal  should  be  allowed  and  the  judg- 
ment of  the  trial  Judge  restored  with  costs  throughout. 

Gareow  and  Maclaren,  JJ.A.,  concurred. 

G.  P.  H. 


[DIVISIONAL  COURT.] 

Barry  v.  Bank  of  Ottawa. 

Banks  and  Banking — Bank  Act — Security  under  sec.  88 — Substitution  of  Goods — 
Agent  for  Sale—R.S.C.  1906,  ch.  29,  secs.  86,  87,  88. 

It  is  only  the  owner  of  the  goods  who  can  give  security  under  sec.  88  of  the 
Bank  Act,  R.S.C.  1906,  ch.  29;  and  a bank  which  has  taken  such  security 
on  goods  from  the  owner,  cannot,  under  that  section,  substitute  other  goods 
afterwards  coming  into  the  possession  of  the  giver  of  the  security  as  agent 
for  sale. 

Section  87  extends  the  class  of  persons  who  may  give  or  indorse  a warehouse 
receipt  or  bill  of  lading  under  sec.  86,  but  is  not  incorporated  in  sec.  88,  by 
sub-sec.  (6)  of  that  section. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of 
MacMahon,  J.,  at  the  trial  of  this  action  at  Ottawa,  in  March, 
1908. 

E.  J.  Daly,  for  the  plaintiffs. 

Wentworth  Green,  for  the  defendants. 

April  24.  MacMahon,  J.: — On  December  13th,  1907,  the 
plaintiffs,  who  carry  on  business  as  wholesale  merchants  in  Montreal, 
under  the  firm  name  of  Barry  & Son,  wrote  to  George  W.  Hunt, 
who  was  then  a fruit  dealer  in  Ottawa,  informing  him  that  they 
would  ship  to  him  two  car  loads  of  Bahama  oranges. 

The  plaintiffs  had  chartered  a vessel  for  the  purpose  of  bring- 
ing a cargo  of  oranges  from  the  Bahamas  to  New  York,  and  these 
two  car  loads  formed  part  of  that  cargo;  and  were  shipped  from 
New  York  to  Ottawa  on  December  10th,  consigned  to  Hunt  to 
sell  on  account  of  the  plaintiffs.  The  cars  reached  Ottawa,  accord- 
ing to  the  statement  of  the  manager  of  the  freight  department 
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of  the  railway,  at  7.30  o’clock  on  the  evening  of  the  13th,  and  were 
delivered  at  Hunt’s  warehouse  the  following  day. 

Hunt  sent  to  the  plaintiffs  a sales  account  of  the  goods  as 
^‘sold  on  account  and  risk  of  Barry  & Son:  two  boxes  of  oranges, 
$5.60;  and  one  box  of  grape  fruit,  $2.16.”  The  total  amount, 
after  deducting  commission,  was  $6.97,  which  would  go  to  the 
credit  in  favour  of  Barry  & Sons.  That  sales  account  is  dated, 
by  mistake,  December  11th.  Subsequently  Hunt  sent  an  account 
sales  to  Barry  & Son  showing  total  sales  of  $485.60.  Hunt  paid 
out  of  that  the  whole  amount  of  the  freight  of  the  two  cars,  $93.25, 
and  also  deducted  his  commission,  leaving  a balance  in  favour 
of  Barry  & Son  of  $237.29. 


The  evidence,  I consider,  shews  that,  after  he  got  into  diffi- 
culties, he  informed  the  manager  of  the  bank  that  the  remainder 
of  the  consignment  was  claimed  by  the  plaintiffs.  I will  advert 
to  that  presently.  Hunt,  on  December  11th,  obtained  a credit 
from  the  bank  on  his  promissory  note  for  $2,500,  dated  that  day, 
and  payable  on  demand.  And  he  gave  to  the  bank,  simul- 
taneously with  the  obtaining  of  the  discount,  a security  under 
Revised  Statutes  of  Canada,  1906,  ch.  29,  sec.  88  *,  on  his  goods, 
wares  and  merchandise.  The  said  goods,  wares  and  merchandise 
are  assigned  to  the  bank  as  security  for  the  said  bill  or  renewals 
thereof,  are  now  owned  by  me,  and  are  now  in  my  possession, 
and  are  free  from  any  mortgage,  lien  or  charge  thereon,  excepting 
advances  already  made  by  the  Bank  of  Ottawa,  and  are  in  my 
warehouse,  Nicholas  street,  and  are  the  following:  All  the  apples. 


*Sec.  88.  The  bank  may  lend  money  to  any  wholesale  purchaser  or 
shipper  of  or  dealer  in  products  of  agriculture,  the  forest,  quarry  and  mine, 
or  the  sea,  lakes  and  rivers,  or  to  any  wholesale  purchaser  or  shipper  of  or 
dealer  in  live  stock  or  dead  stock  and  the  products  thereof,  upon  the  security 
of  such  products,  or  of  such  live  stock  or  dead  stock  and  the  products 
thereof. 

2.  The  bank  may  allow  the  goods,  wares  and  merchandise  covered  by 
such  security  to  be  removed  and  other  goods,  wares,  and  merchandise,  such 
as  mentioned  in  the  last  preceding  subsection,  to  be  substituted  therefor.  . . 

3.  . . . 

4.  Any  such  security  as  mentioned  in  the  foregoing  provisions  of  this 
section,  may  be  given  by  the  owner  of  said  goods,  wares,  and  merchandise, 
stock  or  products. 

5.  The  security  may  be  taken  in  the  form  set  forth  in  Schedule  C to  this 
Act,  or  to  the  like  effect. 

6.  The  bank  shall  by  virtue  of  such  security,  acquire  the  same  rights  and 
powers  in  respect  to  the  goods,  wares,  and  merchandise,  stock  or  products 
covered  thereby,  as  if  it  had  acquired  the  same  by  virtue  of  a warehouse 
receipt. 
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about  2,000  barrels;  all  the  oranges,  being  1,200  boxes  and  300 
cases;  all  the  onions,  being  about  300  cases;  and  about  200  boxes 
of  dates.” 

Hunt  became  financially  • embarassed  shortly  after  obtaining 
the  discount,  and,  hearing  of  his  difficulties,  one  of  the  plaintiffs — 
Richard  C.  Barry — came  to  Ottawa  to  attend  a meeting  of  Hunt’s 
creditors,  as  he  supposed  Hunt  intended  making  an  offer  of  settle- 
ment to  his  creditors.  Richard  C.  Barry  said  he  met  Mr.  Finnie, 
the  manager  of  the  bank,  at  the  meeting,  and  told  him  the  oranges 
and  grape  fruit  were  the  property  of  his  firm.  On  January  10th, 
I think  it  was,  Mr.  Finnie,  with  him  James  R.  Routh,  manager 
of  the  Dominion  Warehousing  Company,  went  to  Hunt’s  ware- 
house, and  Hunt  delivered  to  Routh,  as  agent  for  the  bank,  all 
the  remaining  goods  mentioned  in  the  security  to  which  I have 
referred.  Amongst  the  goods  that  were  set  aside  as  belonging 
to  the  bank  were  219  boxes  of  re-packed  oranges  and  50  boxes 
which  had  not  been  re-packed,  and  that  was  the  whole  quantity 

of  oranges  consigned  by  Barry  & Son  to  Hunt  in  the  warehouse 

when  Routh  took  possession.  He  (Routh)  said  that  he  sold 
219  boxes  for  $337,  50  boxes  for  $37.50.  His  commission  on 

the  total  sales  was  $18.72,  and  the  bank  realized  out  of  the  sale 

$355.77. 

These  goods  were  not  in  Hunt’s  possession  when  he  gave  the 
security  on  the  goods  in  his  warehouse  on  December  11th,  1907. 
They  had  not  reached  him  till  the  14th,  and  the  bank  had  no  right, 
according  to  rny  view  of  the  law,  to  take  possession  of  these  goods 
under  the  security  it  held. 

In  the  first  place,  they  were  consigned  to  Hunt  for  sale  on 
account  of  the  owners  (the  plaintiffs);  they  were  not  the  property 
of  Hunt.  The  goods  that  were  in  the  warehouse  at  the  time 
the  bank  discounted  the  note  for  $2,500,  and  on  which  security 
was  taken  by  the  bank,  were  the  property  of  Hunt  himself.  And 
under  sub-sec.  2 of  sec.  88, The  bank  may  allow  the  goods  . . . 

covered  by  such  security  to  be  removed,  and  other  goods  . . . 

substituted  therefor,”  etc.  But  by  the  4th  sub-section  of  sec.  88 
it  is  only  the  owner  of  such  goods,  wares  and  merchandise  that 
can  give  security  thereon  to  a bank.  And  as  under  that  sub- 
section the  bank  could  not  take  security  except  from  the  owner 
of  the  goods,  it  cannot  substitute  for  the  goods  of  the  owner  which 
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had  been  removed,  goods  which  Hunt  did  not  own,  but  were  only 
in  his  possession  for  sale  on  account  of  the  plaintiffs. 

At  the  trial  counsel  for  the  bank  endeavoured  to  set  up  a claim 
under  the  Factors’  Act — R.S.O.  1897,  ch.  150 — but  such  claim 
was  wholly  untenable,  as  at  the  time  the  bank  made  the  advance 
Hunt  had  neither  the  possession  of  the  goods  nor  any  “document 
of  title,”  nor  was  the  same  held  by  any  other  person  for  him  or 
subject  to  his  control. 

I find  that  when  Richard  C.  Barry  was  in  Hunt’s  warehouse. 
Hunt  communicated  to  Mr.  Finnie,  the  manager  of  the  bank, 
over  the  telephone,  that  Barry  claimed  the  oranges  and  lime  fruit. 
Mr.  Finnie  does  not  remember  Hunt  saying  that  such  a claim 
was  made.  It  could  hardly  be  expected  that  the  manager  of 
a large  banking  institution,  with  all  the  transactions  he  has  to 
deal  with  daily  and  every  day,  would  recollect  the  whole  con- 
versation carried  on  over  the  telephone,  unless  he  had  it  impressed 
on  his  memory  in  some  way.  And  Mr.  Finnie,  while  he  said 
he  had  no  recollection  of  it,  would  not  state  positively  the  state- 
ment had  not  been  made  to  him.  That  is  likely  all  that  any  one 
in  his  position  could  say  in  the  matter.  Mr.  Barry — who  gave 
his  evidence  with  great  fairness — said  he  was  present  when  Hunt 
called  up  Mr.  Finnie,  and  he  told  the  latter  a claim  had  been  made 
to  the  oranges,  and  Mr.  Finnie  wanted  to  know  who  it  was  making 
the  claim,  and  Hunt  replied  saying  it  was  Mr.  Barry,  the  man 
who  claimed  to  own  the  oranges.  Hunt’s  evidence  was:  “Finnie 
asked  me  who  it  was,  and  I said,  Hhe  man  who  shipped  the  fruit.’  ” 
I think  it  clear  that  Mr.  Finnie  was  informed  that  Barry  & Son 
was  claiming  the  fruit  on  that  occasion,  as  well  as  when  Barry 
and  Ilnnie  met  at  the  meeting  of  Hunt’s  creditors. 

As  to  the  question  of  damages.  The  bank  received  269  boxes 
of  oranges,  219  being  re-packed  and  50  not  re-packed.  Lang- 
staff,  the  manager  of  Hunt’s  business,  said  he  was  offered  $1.75 
for  the  whole  269  boxes,  and  what  was  then  offered  is  the  amount 
for  which  the  damages  should  be  assessed. 

There  were  originally  eight  boxes  of  grape  fruit;  of  these,  three 
were  sold  by  Hunt,  and  included  in  his  account  sales.  The  other 
five  were  said  to  be  practically  no  good,  and  were  taken  by  another 
claimant. 

The  269  boxes  at  $1.75  a box  would  be  $470.75,  and  the  ware- 
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house  company  is  entitled  to  ten  per  cent,  commission — $47 — 
leaving  $423.75,  for  which  amount  there  will  be  judgment  for  the 
plaintiffs. 

The  appeal  was  argued  on  June  12th,  1908,  before  Falcon- 
bridge,  C.J.K.B.,  and  Britton  and  Magee,  JJ. 

W.  E.  Middleton,  K.C.,  for  the  defendants,  referred  to  La 
Banque  d’Hochelaga  v.  The  Merchants  Bank  of  Canada  (1895), 
10  Man.  361. 

E.  J.  Daly,  for  the  plaintiff. 

The  contentions  of  counsel  are  stated  in  the  judgments. 

July  3.  Falconbridge,  C.J.  : — Action  against  the  bank  for 
conversion  of  plaintiffs’  goods,  the  defence  being  that  the  goods 
were  covered  by  a security  in  its  favour  under  sec.  88  of  the  Bank 
Act,  R.S.C.  1906,  ch.  29. 

On  December  10th,  1907,  two  car  loads  of  fruit  were  shipped 
from  New  York  to  Ottawa  on  behalf  of  the  plaintiffs,  consigned 
to  the  order  of  the  plaintiffs,  and  the  bills  of  lading  were  sent  to 
the  plaintiffs  at  Montreal.  The  plaintiffs,  having  received  the 
bills  of  lading  on  the  12th  or  13th,  endorsed  them,  and  wrote 
on  the  13th  to  one  Hunt  at  Ottawa  (their  agent  for  sale),  advising 
of  the  shipment  and  enclosing  the  bills  of  lading.  The  goods 
arrived  in  Ottawa  on  the  13th.  Hunt  received  the  bills  of  lading 
and  obtained  delivery  on  the  14th. 

In  the  meantime,  on  December  11th,  Hunt  executed  an  assign- 
ment, under  sec.  88  of  the  Bank  Act,  in  favour  of  the  bank,  to 
secure  repayment  of  a loan  of  $2,500  (represented  by  his  demand 
note  for  $2,500)  made  by  the  bank  on  the  same  date. 

The  paragraph  of  the  assignment  which  sets  out  the  property 
assigned  is  as  follows:  '^The  said  goods,  wares  and  merchandise 
are  assigned  to  the  bank  as  security  for  the  said  note  or  renewals 
thereof,  are  now  owned  by  me,  and  are  now  in  my  possession, 
and  are  free  from  any  mortgage,  lien  or  charge  thereon,  excepting 
advances  already  made  by  the  Bank  of  Ottawa,  and  are  in  my 
warehouse,  Nicholas  street,  and  are  the  following:  All  the  apples, 
about  2,000  barrels;  all  the  oranges,  being  1,200  boxes  and  300 
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cases;  all  the  onions,  being  about  300  cases;  and  about  200  boxes 
of  dates.'’ 

Hunt  shortly  afterwards  got  into  financial  difficulties,  and  on 
January  10th  he  delivered  to  the  bank  possession  of  so  much  of 
the  goods  covered  by  the  two  bills  of  lading  before  mentioned 
as  had  not  already  been  sold  by  him.  The  bank  sold  the  goods, 
and  the  plaintiffs  have  brought  the  present  action  as  owners  of 
the  goods. 

I think  the  bank  cannot  justify  the  taking  possession  and 
sale  of  the  property  in  question.  The  assignment  refers  only  to 
certain  specified  goods  in  Hunt’s  possession  on  December  11. 
Hunt  at  the  trial  gave  some  rather  uncertain  evidence  to  the 
effect  that  the  quantities  mentioned  were  estimates  merely,  and 
included  some  or  all  of  the  plaintiffs’  shipment.  But  whether 
the  goods  in  question  were  then  in  the  contemplation  of  Hunt 
or  the  bank,  or  not,  the  assignment  does  not  purport  to  cover 
anything  not  in  Hunt’s  possession  at  the  time  of  its  execution. 

It  was  strongly  argued  before  the  Divisional  Court,  on  behalf 
of  the  bank,  that,  mider  sec.  87  (1)  (6),*  Hunt  was  in  a position 
to  pledge  the  goods  in  question  on  the  ground  that  they  were 
consigned  to  him  by  the  owner.  Apart  from  the  fact  that  Hunt 
was  not  the  consignee  on  December  11th,  the  argument  is  plainly 
not  a valid  one.  Section  88  (6)  does  not  say  that  any  person 
who  could  have  validly  endorsed  or  given  a warehouse  receipt 
to  the  bank  under  secs.  86  and  87  may  give  security  under  sec.  88, 
but  merely  that  by  virtue  of  '‘such  security”  {i.e.,  a security 
properly  taken  under  sec.  88)  the  bank  shall  acquire  the  same 
rights,  etc.,  to  the  goods  covered  thereby  as  if  it  had  acquired  the 
same  by  virtue  of  a warehouse  receipt.  Section  87  extends  the 
class  of  persons  who  may  give  or  endorse  a warehouse  receipt 
or  bill  of  lading  under  sec.  86,  but  is  not  incorporated  in  sec.  88 

*Sec.  87.  If  the  previous  holder  of  such  warehouse  receipt  or  bill  of  lading 
is  any  person-^ 

(a)  ...  , 

(b)  To  whom  such  goods,  wares  and  merchandise  are,  by  or  by  the 

authority  of  the  owner  thereof,  consigned  ; or, 

(c)  . . . 

the  bank  shall  be,  upon  the  acquisition  of  such  warehouse  receipt  or  bill  of 
lading,  vested  with  all  the  rights  and  title  of  the  owner  of  such  goods,  wares 
and  merchandise. 
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by  88  (6),  so  as  to  enable  a member  of  such  extended  class  to 
give  security  under  sec.  88. 

Section  87  being  inapplicable,  the  bank  must  rely  upon  the 
Factors  Act,  R.S.O.  1897,  ch.  150,  in  order  to  establish  its  claim 
to  the  goods,  as  against  the  real  owner,  by  virtue  of  an  assign- 
ment from  an  ostensible  owner.  As  the  learned  trial  Judge  has 
pointed  out,  the  claim  is  untenable,  as  Hunt,  on  December  11th, 
had  possession  neither  of  the  goods  nor  of  the  documents  of  title 
thereto. 

It  is,  further,  set  up  in  the  statement  of  defence  and  argued 
on  behalf  of  the  bank,  that  the  plaintiffs’  goods  were  substituted 
by  virtue  of  sec.  88  (2)  for  the  goods  originally  covered  by  the 
assignment.  There  is  not,  howe'ver,  a word  of  evidence  specifically 
directed  to  this  point.  Fenney  (the  bank  manager,  who  took 
the  security  on  behalf  of  the  bank)  had  no  communication  with 
Hunt  between  December  11th  (the  date  of  the  security)  and 
January  10th  (the  date  of  taking  possession).  The  section  pro- 
vides that  the  ^^bank  may  allow  the  goods,  etc.,  to  be  removed, 
and  other  goods,  etc.,  to  be  substituted  therefor,  etc.”  While 
I do  not  say  that  it  is  necessary — however  advisable  it  may  be — 
for  the  bank  and  customer,  prior  to  or  contemporaneously  with 
the  act  of  substitution,  to  express  in  a formal  document  their 
agreement  as  to  any  such  substitution,  no  such  substitution  can 
be  effected  merely  by  the  customer’s  delivering  possession  to  the 
bank  of  goods  not  covered  by  the  security,  after  a shortage  has 
been  discovered  in  the  goods  covered.  It  is  not  alleged  that 
there  was  any  wrongful  commingling  of  goods  within  Bank  of 
Hamilton  v.  Noye  Manufacturing  Co.  (1885),  9 O.R.  631,  or  the 
cases  cited  in  Smith  v.  Merchants  Bank  (1881),  28  Gr.  629,  at 
p.  639. 

The  judgment  for  plaintiffs  must  be  affirmed  with  costs. 

Britton,  J.: — The  action  was  for  the  value  of  certain  fruit 
owned  by  the  plaintiffs,  consigned  to  one  Hunt,  doing  business 
at  Ottawa.  The  learned  trial  Judge  found  the  facts  as  fully 
set  out  in  his  judgment,  and  upon  these  facts  gave  judgment  for 
the  plaintiffs  for  $423.75. 

The  defendants  appeal  on  several  grounds,  but,  upon  the  argu- 
ment, the  contest  was  practically  limited  to  the  defendants’  right 
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under  sec.  88  of  the  Bank  Act  (R.S.C.  1906,  c.’  29)  to  the  fruit  in 
question. 

I am  clearly  of  opinion  that,  under  sub-sec.  4 of  sec.  88,  the 
security  mentioned  can  only  be  given  by  the  owner  of  the  goods 
upon  which  the  security  is  intended  to  operate.  This  sec.  88 
is  intended  to  provide  for  different  circumstances  altogether  from 
those  in  which  warehouse  receipts  may  be  given;  it  is  intended 
to  facilitate  trade,  and  to  allow  the  owner,  who  may  be  the  whole- 
sale purchaser  or  shipper  or  dealer  in  products  of  agriculture,  etc., 
as  stated  in  sub-sec.  1,  to  give  this  security  in  the  simple  manner 
provided  and  as  mentioned  in  schedule  of  the  Act.  By 

sub-sec.  2 the  bank  may  allow  the  goods  covered  by  such  security 
to  be  removed,  and  other  goods  substituted  therefor,  provided 
substituted  goods  are  all  substantially  of  the  same  character  and 
substantially  of  the  same  value  as  those  for  which  they  have  been 
so  substituted.  In  this  case  the  fruit  covered  by  the  security 
given  to  the  defendants  was  not  owned  by  Hunt,  and  was  not 
in  his  possession  when  he  executed  the  assignment  to  the  bank. 

As  is  pointed  out  by  Falconbridge,  in  his  work  on  Banking 
and  Bills  of  Exchange,’’  at  p.  186,  'Ahe  security  for  loans  authorized 
by  this  section  may  be  taken  in  any  form  allowed  by  the  law  of 
the  place  where  the  transaction  occurs,  and  where  the  goods  or 
products  are,  but  if  the  security  is  not  taken  in  the  form  of  schedule 
‘^C,”  the  local  law  must  be  observed.  If,  for  instance,  the  goods 
are  in  Ontario,  and  a bank  takes  a chattel  mortgage  as  security, 
it  must  protect  itself  by  filing  it  in  the  proper  office  and  otherwise 
complying  with  the  Bill  of  Sale  and  Chattel  Mortgage  Act.” 

It  could  not  be  successfully  argued  that  Hunt  could  have 
given,  to  the  prejudice  of  the  plaintiffs,  the  real  owners,  a chattel 
mortgage  upon  this  property. 

The  Dominion  Parliament  has  power  to  say  what  securities  a 
bank  can  take  and  the  form  of  such  securities,  but  the  law  dealing 
with  property  and  civil  rights,  so  far  as  may  be  necessary  to  pro- 
tect banks  and  as  incidental  to  banking,  must  be  strictly  inter- 
preted. 

The  Act  has  said  what  an  owner  of  goods  may  do  in  giving 
security  to  a bank,  and  what  a bank  may  take  from  the  owner 
of  goods.  But  the  Act  does  not,  by  sec.  88,  as  against  the  real 
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owner,  create  any  right  in  a third  person  to  deal  with  property 
not  his  own. 

I agree  with  the  findings  of  the  trial  Judge  and  with  his  decision 
upon  the  law,  and  I cannot  usefully  add  anything  further.  In 
my  opinion  the  appeal  should  be  dismissed  with  costs. 

Magee,  J.  : — It  is  clear  that  the  fruit  in  question  was  the  property 
of  the  plaintiff,  entrusted  to  Hunt  merely  for  sale  on  commission, 
and  that  Hunt  had  not  possession  either  of  it  or  of  the  bills  of 
lading  therefor  before  December  14th,  1907,  on  which  date  he 
received  the  fruit  from  the  railway  company,  and  placed  it  in 
his  warehouse  at  Ottawa. 

The  defendant  bank’s  security  was  taken  on  December  11th 
for  an  advance  then  made  to  Hunt,  and  expressly  states  the  goods 
covered  by  it  to  be  then  owned  by  him,  and  to  be  in  his  possession 
and  in  his  warehouse.  Manifestly  it  did  not  and  was  not  in- 
tended to  include  any  of  the  plaintiffs’  goods,  and  this  fact  really 
suffices  to  dispose  of  the  case. 

It  was  urged  here,  however,  that  the  security  being  expressed 
to  be  taken  under  sec.  88  of  the  Bank  Act,  R.S.C.  1906,  ch.  29,  it 
was  competent  for  the  bank,  as  provided  in  that  section,  to  allow 
the  goods  covered  by  the  security  to  be  removed  and  other  goods 
of  the  same  character  and  of  equal  or  less  value  to  be  substituted 
therefor,  and  that  the  goods  so  substituted  would  be  covered  by 
the  security  as  if  they  had  been  so  originally,  and  it  was  argued 
that  here  there  was  such  a substitution. 

Without  stopping  to  consider  whether  the  substitution  must 
not  be  the  conscious  act  of  both  parties,  and  contemporary  with 
or  prior  to  the  removal,  it  is  plain  that  here  there  was  no  substitu- 
tion. From  the  time  the  security  was  taken  on  December  11th 
the  bank  did  nothing  until,  on  January  10th  or  12th,  they  went 
to  take  possession  of  the  goods  mentioned  in  the  security,  and 
then,  on  the  statement  of  Hunt  that  the  goods  in  question  were 
so,  they  took  possession  and  ’subsequently  sold.  There  was  no 
suggestion  of  substitution,  but  of  identity,  and  even  at  the  trial 
Hunt,  called  as  a witness  for  the  bank,  went  so  far  as  to  state, 
manifestly  contrary  to  the  fact,  that  when  he  gave  the  security, 
one  of  the  plaintiffs’  car  loads  was  in  his  warehouse,  and  he  in- 
tended it  to  be  included  in  the  1,200  boxes  of  oranges  mentioned. 
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But,  assuming  that  it  could  be  said  that  there  was  a substitu- 
tion, even  in  the  mind  of  Hunt,  does  that  carry  the  appellants 
any  farther  ? Obviously  the  substitution  must  be  of  goods  which 
could  originally  be  the  subject  of  the  security,  for  sec.  88  says 
they  will  be  covered  as  if  originally  so.  Could,  then,  the  bank 
have  obtained  these  goods  under  the  security,  assuming  that 
they  had  been  in  Hunt^s  possession  at  its  date. 

The  learned  trial  Judge  has  held  that  sec.  88  only  applied  to 
loans  to  and  security  from  the  owner  of  the  goods,  and  exception 
was  here  taken  to  that  ruling.  The  origin  of  that  section  is  to 
be  found  in  sec.  74  of  the  Bank  Act  of  1890,  53  Viet.  ch.  31,  which, 
in  sub-sec.  1,  enabled  a bank  to  lend  to  a wholesale  manufac- 
turer upon  the  security  of  goods  manufactured  by  him  or  pro- 
cured by  him  for  manufacturing,  and  in  sub-sec.  2 to  lend  to  any 
wholesale  purchaser  or  shipper  of  products  of  agriculture,  the 
forest,  mine,  etc.,  upon  the  security  of  such  products.  Mani- 
festly, in  the  words  “manufacturer,’’  “purchaser,”  and  “shipper” 
no  intention  is  evidenced  to  mean  an  agent,  factor,  or  mere  con- 
signee, and  one  hardly  needs  to  look  at  the  further  declaration 
in  the  section,  that  the  security  might  be  given  by  the  “owner,” 
to  see  that  the  transactions  authorized  were  based  upon  ownership 
by  the  party  giving  the  security  of  the  goods  manufactured,  pur- 
chased or  shipped  by  him.  Then,  in  1900,  by  63-64  Viet.  ch.  26, 
sec.  17,  the  class  of  persons  to  whom  loans  could  so  be  made  was 
extended  by  adding,  in  sub-sec.  2,  “dealers” — presumably  whole- 
sale dealers — in  such  products,  but  in  the  retention  of  the  word 
“owner”  no  change  was  evinced  in  the  nature  of  the  borrower’s 
interest  in  the  goods,  even  if  the  word  “ dealer  ” could  be  extended 
beyond  its  ordinary  meaning  of  “one  who  buys  to  sell  again.”  The 
rearrangement  of  these  provisions  in  sec.  88  of  the  present  Act 
does  not  change  their  meaning. 

It  is  pointed  out,  however,  that  under  sec.  88  the  bank,  by 
such  a security,  acquires  the  same  rights  in  respect  to  the  goods 
as  if  it  had  acquired  the  same  by  virtue  of  a warehouse  receipt, 
and  it  is  argued  that,  therefore,  the  security  should  have  the  same 
effect  as  if  it  were  a warehouse  receipt.  As  the  goods  are  stated 
to  be  in  Hunt’s  possession,  that  can  only  mean  a warehouse  receipt 
issued  by  him  either  in  his  own  favour  and  endorsed  to  the  bank 
or  in  the  bank’s  favour. 
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The  provisions  of  the  Bank  Act  with  regard  to  warehouse 
receipts  are  contained  in  secs.  2,  86,  87,  89  and  90.  By  sec.  86 

the  bank  may  acquire  warehouse  receipts  or  bills  of  lading  as 
collateral  security  (for  contemporaneous  loans— sec.  90),  and 
any  warehouse  receipt  or  bill  of  lading  so  acquired  shall  vest  in 
the  bank  “all  the  right  and  title  to  such  warehouse  receipt  or 
bill  of  lading,  and  to  the  goods  covered  thereby,  of  the  previous 
holder  or  owner  thereof,^’  or,  if  the  warehouse  receipt  is  made 
direct  to  the  bank,  instead  of  to  the  previous  holder  or  owner 
of  the  goods,  then  “all  the  right  and  title  to  the  goods,  wares  and 
merchandise  mentioned  therein  of  the  person  from  whom  the 
same  were  received  or  acquired  by  the  bank.’^ 

If  the  bank  had  received  from  Hunt  a warehouse  receipt  made 
in  his  own  or  the  bank’s  favour,  this  section  would  only  give  the 
bank  his  right  or  title,  for  he  would  be  “the  previous  holder  or 
owner  thereof” — that  is,  of  the  receipt — if  it  was  in  his  own  favour, 
or  he  would  be  the  person  from  whom  the  goods  were  received 
by  the  bank  if  it  was  made  in  the  bank’s  favour. 

But  sec.  87  goes  on  to  say  that  if  the  previous  holder  of  such 
warehouse  receipt  is  any  person  entrusted  with  the  possession 
of  the  goods  by  the  owner  thereof,  or  to  whom  such  goods  are 
by  the  owner  consigned,  etc.,  the  bank  shall  be,  upon  the  acquisi- 
tion of  the  warehouse  receipt,  vested  with  all  the  right  and  title 
of  the  owner. 

This  section  would  not  apply  if  the  receipt  were  made  directly 
in  favour  of  the  bank,  for  there  would  be  no  previous  holder.  If 
made  by  Hunt  in  his  own  favour,  the  trouble  is  it  would  not  be 
a warehouse  receipt  within  the  meaning  of  the  Bank  Act,  for, 
under  sec.  2,  warehouse  receipt  means  any  receipt  given  by  any 
person  for  goods  in  his  possession  “as  bailee  thereof,  in  good  faith, 
and  not  as  of  his  own  property.”  That  definition  goes  back 
to  1880,  43  Viet.  ch.  22,  sec.  7.  Previous  to  1890  .there  were 
special  enactments,  such  as  34 Viet.  ch.  5,  sec.  48  (D.) ; 43 Viet.  ch.  22, 
sec.  7 (D.);  R.S.C.  1886,  ch.  120,  sec.  54,  enabling  persons  engaged 
in  particular  callings  to  give  warehouse  receipts,  cove  receipts,  etc., 
for  their  own  goods  upon  which  the  banks  were  authorized  to  make 
advances.  But  in  the  Bank  Act  of  1890  these  special  enact- 
ments were  replaced  by  sec.  74 — now  sec.  88 — which  substituted 
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the  assignment  such  as  the  defendants  here  claim  under  for  the 
previous  anomalous  warehouse  receipts. 

If  Hunt  could  have  issued  a valid  warehouse  receipt  in  his 
own  favour,  and  endorsed  it  to  the  bank,  and  if  sec.  87  be  invoked 
to  vest  the  bank  with  all  the  right  of  the  owner  of  the  goods,  there 
is  the  original  fatal  objection  that  on  December  11th  the  goods 
were  not  in  Hunt’s  possession,  and  there  is  no  clause  such  as  in 
sec.  88  giving  right  to  allow  substitution  of  other  goods  under 
warehouse  receipts.  The  only  analogous  clause  is  the  provision 
of  sec.  90  authorizing  the  exchange  of  a warehouse  receipt  for 
a bill  of  lading  on  shipment.  It  may  be  noted  that  there  was 
here  no  question  of  admixture  or  confusion  of  goods  to  entitle 
the  bank  to  seize  a quantity  equal  to  those  assigned  to  them. 
The  evidence  is  that  there  was  no  difficulty  in  identifying  the 
plaintiffs’  goods.  Indeed,  the  evidence  as  to  there  having  been 
any  oranges  in  Hunt’s  possession  on  December  11th  for  which 
the  plaintiffs’  Bahama  oranges  could  be  substituted  is  very 
shadowy.  Hunt  merely  says  1,200  boxes  was  an  estimate. 

As  to  damages,  the  learned  trial  Judge  has  accepted  the  evi- 
dence of  Langstaff  as  to  what  he  was  offered  and  could  have  sold 
the  goods  for.  The  defendants  chose  to  place  the  sale  in  the 
hands  of  a firm  who  had  no  previous  experience  in  sales  of  fruit. 
I do  not  think  there  is  any  reason  to  complain  of  the  assessment. 

The  judgment  should,  in  my  opinion,  be  affirmed  and  with 
costs. 


A.  H.  F.  L. 


XVII.] 


ONTARIO  LAW  REPORTS. 


95 


[IN  THE  COURT  OF  APPEAL.] 

The  Crown  Bank  v.  The  London  Guarantee  and  Accident  Co. 

Insurance — Guarantee  Policy — Employer  and  Employee — Bank  Officials — Duty 
and  Responsibility  of — Teller’s  Cash — Examination  and  Checking  of — 
Proximate  Cause — Expenses  of  Folloioing  Defaulter — Right  to  Deduct  from 
Sum  Recovered — Indemnity — Subrogation. 

The  defendants,  a guarantee  company,  gave  the  plaintiff  bank  a bond  whereby 
they  agreed  to  indemnify  the  plaintiffs  to  the  extent  of  $5,000  in  the  case  of 
a paying  teller,  and  of  $6,000  in  the  case  of  an  accountant  of  the  bank, 
aga’nst  ‘^all  and  any  pecuniary  loss  sustained  by  the  plaintiffs  directly 
occasioned  by  dishonesty  or  negligence  or  through  disobedience  of  direct 
and  positive  instructions  on  the  part  of  those  persons  in  connection  with 
their  duties  in  the  plaintiffs’  service  . . .”  The  bond  also  contained 

a provision  whereby  the  defendants  were  exempted  from  liability  for  acts 
or  omissions  of  any  employee  in  pursuance  of  any  instructions  received  by 
him  from  the  employer  or  a superior  officer,  or  for  mere  errors  of  judgment 
or  boni  fide  mistake  on  the  part  of  the  employee — also  a provision  requiring 
the  plaintiffs  when  required  by  the  defendants,  and  at  their  cost,  to  assist 
them  in  every  way  in  bringing  to  justice  any  employee  for  a criminal  offence 
entailing  loss  upon  the  employer,  and  procuring  the  reimbursement  to  the 
defendants  by  the  defaulting  employee  or  his  estate  of  any  money  paid  by 
or  recoverable  from  the  defendants  by  reason  of  such  defalcation. 

On  a Saturday  the  teller  stole  from  the  plaintiffs  a large  simi  of  money  and 
absconded  from  Canada.  The  moneys  were  properly  in  his  custody  until 
the  close  of  the  day,  when  it  was  his  duty  to  deposit  them,  along  with  the 
other  moneys  and  securities  in  his  possession,  in  the  bank  vault,  having  first 
submitted  his  cash  to  examination  and  checking  by  the  accountant,  whose 
duty  it  was  to  perform  this  office  in  the  absence  of,  or  by  the  direction  of 
the  manager.  On  the  day  in  question  the  accountant  certified  to  the  correct- 
ness of  the  teller’s  statement  in  which  the  stolen  money  was  included.  Its 
absence  was  discovered  on  the  opening  of  the  teller’s  cash  box  on  the 
following  Monday,  the  teller  having  taken  it  with  him  when  he  left  the 
bank  on  Saturday.  No  steps  were  taken  by  the  defendants  towards 
following  or  apprehending  the  teller,  but  the  plaintiffs,  without  communica- 
tion with  the  defendants,  took  active  steps  and  finally  succeeded  in  appre- 
hending him  and  recovering  from  him  a large  part  of  the  stolen  money. 
In  so  doing  they  incurred  expenses  to  a large  amount  which  they  claimed 
to  be  entitled  to  deduct  from  the  recovered  money,  and  to  hold  the  de- 
fendants responsible  for  the  deficiency,  after  making  such  deduction,  up  to 
the  amount  in  which  the  defendants  were  liable  in  respect  of  both  officials : — 
Held,  (1)  that  the  loss  of  the  money  was  directly  occasioned,”  not  merely  by 
the  dishonesty  of  the  teller,  but  also  by  the  negligence  of  the  accountant, 
and  that  the  defendants  were  therefore  liable  under  their  bond  in  respect 
of  both. 

Baxendale  v.  Bennett  (187-8),  3 Q.B.D  525,  distinguished, 

(2)  The  contract  between  the  parties  was  in  effect  one  of  indemnity,  and  the 
plaintiffs  were  therefore  entitled  to  deduct  all  such  reasonable  expenses  as 
were  incurred  by  them  in  recovering  the  money,  from  the  amount  recovered 
from  the  teller,  and  were  only  bound  to  account  to  the  defendants  for  the 
surplus  after  such  deduction. 

Application  of  the  doctrine  of  subrogation  to  guarantee  insurance. 

Hatch,  Mansfield  & Co.  v Weingott  (1906),  22  Times  L.R.  366,  followed. 
Judgment  of  Mabee,  J.,  affirmed. 

This  action  was  brought  to  recover  from  the  defendants  the 
sum  of  $11,000  upon  a bond  or  guarantee  in  writing,  and  was 
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tried  before  Mabee,  J.,  at  the  non-jury  sittings  at  Toronto,  on 
29th  November,  1907. 

W.  Cassels,  K.C.,  and  F.  Arnoldi,  K.C.,  for  the  plaintiffs. 

G.  F.  Shepley,  K.C.  and  C.  Swabey,  for  the  defendants. 

Judgment  was  reserved  at  the  trial  by  the  Judge,  who  sub- 
sequently delivered  the  following  judgment,  in  which  the  facts 
are  fully  set  out. 

December  16.  Mabee,  J.: — The  plaintiffs’  claim  is  to  recover 
from  the  defendants  $11,000  on  a fidelity  bond.  The  action 
arises  out  of  the  following  facts: — 

On  December  9th,  1905,  Edwin  S.  Ban  well,  paying  teller  in 
the  plaintiffs’  Toronto  office,  absconded,  taking  with  him  $40,350.33, 
made  up  as  follows:  Mixed  Canadian  notes,  $515;  unsigned  Crown 
Bank  notes,  $20,000;  Crown  Bank  notes,  duly  signed,  $17,785; 
Dominion  notes,  $500;  Bank  of  England  notes,  $72.33;  British 
gold,  $643;  and  American  gold,  $835. 

The  defendants  had  given  to  the  plaintiffs  a bond  guaranteeing 
a large  number  of  employees  in  various  amounts  appearing  in 
the  schedule,  Banwell  in  the  sum  of  $5,000,  and  one  Francis  M. 
Maunsell  in  the  sum  of  $6,000.  This  contract  provides  that  the 
defendants,  to  the  extent  set  opposite  the  name  of  each  employee 
in  the  schedule,-  should  make  good  and  reimburse  the  bank  for 
all  and  any  pecuniary  loss  sustained  by  the  bank  directly  occa- 
sioned by  dishonesty  or  negligence  or  through  disobedience  of 
direct  and  positive  instructions,  given  by  an  authorized  official, 
on  the  part  of  such  employee  in  connection  with  his  duties  in 
the  bank’s  service.  Provisions  are  made  putting  mere  errors 
of  judgment  outside  the  contract,  likewise  injudicious  exercise 
of  discretion.  The  following  clause  was  said  to  be  material: 
“This  policy  and  the  liabihty  of  the  company  does  extend  to 
cover  all  and  only  such  acts,  defaults  or  negligence  of  an  employee 
in  the  performance  of  his  duties  as  shall  render  him  legally  liable 
to  indemnify  the  employer,  only,  however,  to  the  amount  of  such 
sums  as  the  employee  could  be  held  liable  for.”  The  printed 
rules  of  the  bank  for  the  guidance  of  the  employees  were  put  in, 
and  from  these  it  appears  that  provision  is  made  for  the  proper 
checking  of  the  paying  teller’s  cash  each  day.  I find,  as  a fact. 
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that  it  was  Maunselhs  duty  to  check  and  certify  to  BanwelPs 
cash  at  and  for  some  time  prior  to  the  defalcation,  and  that  he 
had  been  going  through  the  form  of  so  doing.  The  cash  book 
shews  he  had  gone  through  the  form  of  checking  the  cash  on  the 
day  the  money  was  stolen  by  Banwell,  and  the  book  contains 
his  initial  certifying  all  the  cash  was  on  hand.  The  mode  adopted 
was,  at  the  close  of  the  day’s  business,  for  Maunsell  to  enter  the 
teller’s  cage,  inspect  and  satisfy  himself  that  all  the  cash  the  teller 
was  accountable  for  was  on  hand,  and  initial  the  account,  where- 
upon the  cash  box  was  locked,  there  being  two  separate  locks 
and  keys,  and  placed  in  a compartment  in  the  vault,  it  also  being 
locked  with  separate  keys.  I find  that  on  the  day  in  question 
Maunsell  was  guilty  of  negligence  in  not  properly  checking  and 
counting  the  cash  in  question,  that  Banwell  must  have  abstracted 
the  cash  either  before  Maunsell  went  through  the  empty  form  of 
checking  it,  or  that  Maunsell,  by  his  negligence  and  omission  of 
duty,  furnished  Banwell  with  the  opportunity  of  stealing  the 
money  after  it  had  been  checked  over,  and  under  either  head 
Maunsell  was  guilty  of  negligence  and  was  disobe5ung  direct  and 
positive  instructions,  and  this  negligence  and  breach  of  duty 
resulted  in  Banwell’s  defalcation. 

The  absconder  left  Toronto  on  a Saturday  afternoon,  the 
theft  was  not  discovered  until  Monday  morning;  the  bank  there- 
upon took  active  steps  to  follow  Banwell,  and  a long  time  after- 
wards, and  after  the  expenditure  of  a great  deal  of  money,  located 
him  in  Jamaica,  from  which  place  he  was  brought  back  to  Toronto. 
He  pleaded  guilty,  and  was  sent  to  prison.  Neither  Banwell 
nor  Maunsell  were  called  as  witnesses  upon  the  trial  of  this  action. 
The  bank  recovered  from  Banwell  in  money  and  jewellery  $37,968.24. 
He  had  expended  some  of  the  money  stolen  in  the  purchase  of 
jewellery,  and  this  was  returned  by  the  bank  to  the  persons  from 
whom  Banwell  had  purchased  it,  and  the  money  returned,  except 
as  to  a purchase  of  $645,  which,  from  the  statement  filed,  appears 
to  be  still  in  the  bank’s  possession.  To  effect  Banwell’s  capture 
and  recover  the  stolen  property,  the  bank  expended  $8,163.35 
in  travelling  expenses,  constables,  detectives  and  solicitors’  charges. 
It  is  said  the  bank  is  now  $10,545.44  out  of  pocket,  together  with 
interest  to  be  added. 

The  position  taken  by  the  defendants  is  that  they  are  in  no 
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way  liable  for  any  neglect  of  Maunsell;  that  his  omission  (if  any) 
was  not  the  direct  cause  of  the  loss  to  the  bank,  but  the  intervening 
crime  of  Banwell,  and  as  to  the  loss  occasioned  by  the  act  of  the 
latter,  the  defendants  say  the  bank,  having  recovered  from  him 
$37,968.24  and  the  $645  of  jewellery  they  have  on  hand,  must 
credit  these  sums  against  the  total  defalcation,  and  that,  upon 
doing  so,  their  loss  is  less  than  $1,750,  and,  while  denying  all 
liability,  they  bring  into  court  $2,500. 

Dealing  with  the  first  contention  as  to  any  liability  as  to 
Maunsell,  I am  of  opinion  that  Maunselhs  act  created  a liability 
upon  the  bond.  Mr.  Shepley  contended  that  the  proximate 
cause  of  the  loss  was  not  the  act  of  Maunsell,  and  relied  upon 
the  case  of  Baxendale  v.  Bennett  (1878),  3 Q.B.D.  525,  where  the 
crime  of  a third  person,  and  not  the  negligence  of  the  defendant, 
was  said  to  be  the  proximate  or  effective  cause  of  the  fraud.  This 
case  is  cited  in  a judgment  of  Lord  Alverstone,  in  the  late  case 
of  Be  La  Bere  v.  Pearson,  [1907]  1 K.B.  483,  where  the  law  is  de- 
fined as  follows;  “If  the  defendants’  breach  of  contract  or  duty 
is  the  primary  and  substantial  cause  of  the  damage  sustained  by 
the  plaintiff,  the  defendants  will  be  responsible  for  the  whole  loss, 
though  it  may  have  been  increased  by  the  wrongful  conduct  of 
a third  person,  and  although  that  wrongful  conduct  may  have 
contributed  to  the  loss.”  I think  it  is  clear  that  the,  primary 
and  substantial  cause  of  the  defalcation  was  the  negligent  act  or 
omission  of  Maunsell.  Had  he  performed  the  duty  he  owed  to 
the  bank,  this  theft  could  not  have  been  committed;  had  Banwell 
abstracted  the  money  before  Maunsell  entered  the  cage,  any  reason- 
able inspection  or  counting  would  have  disclosed  the  fact;  had 
the  money  been  placed  in  the  box  and  locked  by  Maunsell,  after 
a proper  counting,  still  the  money  could  not  have  been  taken, 
so  to  my  mind  it  is  impossible  to  escape  the  conclusion  that  the 
primary  and  moving  cause  of  the  fraud  was  attributable  to  Maunsell. 
The  defendants  are  liable  to  the  extent  of  $11,000  for  the  negli- 
gence of  Maunsell  and  the  fraud  of  Banwell. 

Then,  as  to  the  second  point,  must  the  plaintiffs  or  defen- 
dants bear  the  expense  of  recovering  the  stolen  property?  The 
only  case  I have  been  able  to  find  an5rthing  like  the  present  is 
that  of  Hatch,  Mansfield  & Co.  v.  Weingott  (1906),  22  Times  L.R. 
366,  not  cited  upon  the  argument.  There  the  defendants  had 
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given  to  the  plaintiffs  a letter  in  the  following  terms:  “ I am  willing 
to  hold  myself  responsible  for  my  son  C.  Weingott^s  fidelity  whilst 
he  remains  in  your  employment  up  . to  the  sum  of  £250.’^  The 
son  from  time  to  time  stole  £269  worth  of  cigars  from  the  plain- 
tiffs. He  was  arrested  and  prosecuted  to  conviction  by  the 
plaintiffs,  and  an  order  was  made  for  the  restitution  of  £114  worth 
of  cigars.  The  net  costs  incurred  by  the  plaintiffs  in  the  prosecu- 
tion and  of  tracing  the  thief  amounted  to  £98,  and  it  was  held 
that  this  sum  could  be  deducted  by  the  plaintiffs  from  the  £114 
before  giving  the  defendant  credit  for  it  under  the  guarantee. 
The  main  point  considered  by  the  judgment  is  as  to  whether  the 
course  taken  was  a reasonable  one. 

Now,  when  Banwell  fled,  the  plaintiffs  were  not  bound  to  take 
any  steps  to  follow  him;  they  could  have  left  that  to  the  defen- 
dants to  do,  in  which  event  certain  expenses  would  have  had  to 
be  paid  by  the  defendants.  It  is  true,  by  reason  of  the  large 
sum  taken  over  and  above  the  amount  of  the  guarantee,  the  plain- 
tiffs were  greatly  interested  in  locating  the  absconder  and  recover- 
ing the  booty,  but  I am  unable  to  see  upon  what  principle  of  law 
the  defendants  are  able  to  say,  as  against  their  bond,  that  they 
are  entitled  to  the  benefit  of  the  plaintiffs’  efforts.  If  the  case 
depends  upon  what  was  reasonable  to  be  done,  as  apparently  did 
the  Hatch  case,  I think,  subject  to  something  I shall  say  further 
on,  that  the  course  taken  by  the  plaintiffs  was  an  entirely  reason- 
able one.  The  defendants  were  liable  for  $11,000,  and,  as  is  stated 
in  the  Hatch  case,  if  they  allege  that  that  loss  has  been  diminished, 
it  lies  upon  them  to  make  that  contention  good.  The  defen- 
dants do  not  suggest  any  other  or  better  course  for  the  plaintiffs 
to  have  taken,  but  insist  simply  that  the  gross  sum  recovered 
must  be  applied  upon  the  loss.  I do  not  think  so.  So  long 
as  what  was  done  was  reasonable,  I think  the  plaintiffs  have  the 
right  to  take  from  the  sum  recovered  the  expense  of  the  recovery, 
and  credit  the  balance  upon  the  total  loss. 

I have  gone  through  the  cases  cited  by  Mr.  Shepley.  They 
mostly  turn  upon  the  special  facts  in  each  one. 

Baker  v.  Garratt  (1825),  3 Bing.  56,  failed  because  the  plaintiff 
had  given  no  notice  to  the  sheriff  that  he  intended  to  sue  the 
pledger. 

Bardwell  v.  Lydall  (1831),  7 Bing.  489,  at  the  conclusion  of 
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the  judgment;  is  put  upon  the  ground  of  a specific  appropriation 
of  payment. 

Colvin  V.  Buckle  (1841);  8 M.  & W.  680;  and  Walker  v.  Hatton 
(1842);  10  M.  & W.  249;  both  turn  upon  the  form  of  the  covenants. 

In  Ronneberg  v.  Falkland  Islands  Co.  (1864);  17  C.B.N.S.; 
p.  1;  the  Court  thought  the  costs  incurred  were  not  a necessary 
consequence  of  the  defendants’  wrongful  act;  and  that  the  costs 
may  have  been  unnecessary. 

Tindall  v.  Bell  (1843);  11  M.  & W.;  at  p.  232;  is  stated  to  be 
a case  turning  upon  a question  of  fact;  and  not  of  law. 

Harris  v.  Eldred  (1869);  42  Vermont  39;  though  not  binding; 
I have  looked  at;  and  find  the  case  is  put  upon  the  ground  that 
there  was  no  law  which  governed  the  costs  relating  to  the  process 
the  plaintiff  had  invoked;  and  that  there  was  no  contract  rela- 
tion between  the  parties  by  which  there  was  any  express  or  im- 
plied contract  for  indemnity. 

It  was  contended  that  the  liability  of  the  defendants  to  the 
plaintiffs  iS;  under  the  portion  of  the  contract  above  extracted; 
limited  to  the  sum  the  plaintiffs  could  recover  from  Banwell  and 
Maimsell;  but  I have  found  no  case  to  the  effect  that  a person 
robbed  cannot  deduct  from  the  money  he  gets  back;  when  the 
robber  is  captured;  the  expense  of  the  capture  and  sue  for  the 
difference.  No  case  was  cited  for  that  proposition.  I think 
that  Banwell  and  Maunsell  would  be  liable  to  the  plaintiffs  for 
the  expense  properly  incurred  in  making  recovery  from  Banwell. 

Evidence  was  not  given  at  the  trial  as  to  the  various  items 
that  make  up  the  expenditure  incurred;  and  it  was  said  some 
of  them  would  be  entirely  improper;  but  as  to  this  I cannot  say. 
It  was  therefore  arranged  that  as  to  the  exact  amount  properly 
expended;  there  should  be  a reference  if  the  parties  could  not 
agree;  if  I came  to  the  conclusion  that  the  plaintiffs  were  entitled 
to  deduct  any  of  the  expenses.  The  result;  in  my  vieW;  is  that 
the  course  taken  by  the  plaintiffs  having  been  reasonable;  they 
are  entitled  to  deduct  all  reasonable  and  proper  sums  disbursed 
from  the 'sum  recovered  from  Banwell;  and  that  the  defendants 
are  liable  for  the  shortage  up  to  $11;000.  If  the  parties  cannot 
agree  upon  the  amount  there  will  be  a reference.  The  defen- 
dants will  be  entitled;  upon  payment  to  the  plaintiffs  of  the  amount 
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found  due,  to  have  the  jewellery  in  the  plaintiffs’  possession  that  C.  A. 
was  taken  from  Banwell.  1^07 


The  plaintiffs  are  entitled  to  their  costs  down  to  judgment, 
and  costs  of  the  reference  and  further  directions  will  be  reserved. 

The  defendants  appealed  from  this  judgment,  and  the  appeal 
was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren  and 
Meredith,  JJ.A.,  on  the  24th  April,  1908. 
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G.  F.  Shepley,  K.C.,  (C.  Swahey  with  him),  for  the  company 
appellants.  There  are  two  main  questions  to  be  argued  in  con- 
nection with  this  appeal:  (1)  The  liability  of  the  appellant  com- 
pany in  respect  of  the  alleged  defaults  of  the  accountant  Maunsell, 
which  is  disputed  altogether;  and  (2)  the  question  of  the  right 
of  the  bank  to  deduct  the  expenses  incurred  by  them  in  bringing 
Banwell  to  justice  from  the  amount  recovered  from  him. 

As  to  the  first  branch  of  the  case,  the  defendants  were  only 
liable  under  the  bond  given  by  them  for  loss  ‘^directly  occasioned 
by  dishonesty  or  negligence  or  through  disobedience  of  direct 
and  positive  instructions.”  They  were  not  liable  for  loss  occa- 
sioned by  a bond  fide  mistake  or  error  of  judgment  or  improper 
exercise  of  discretion  on  the  part  of  the  employee  or  through  his 
obeying  the  directions  of  his  superior  officer.  The  policy  refers 
to  the  rules  of  the  bank  as  the  basis  of  the  guarantee,  and  these 
rules  contained  a number  of  important  regulations  as  to  the  cus- 
tody and  examination  of  the  teller’s  cash,  the  non-observance 
of  which  relieved  the  company  from  liability.  The  method 
adopted  for  checking  the  cash  was  very  perfunctory,  and  there 
was  no  substantial  compliance  with  the  rule  requiring  a detailed 
examination  three  times  a month  at  least  by  the  manager  or  some 
person  possessing  the  same  responsibility,  nor  with  the  rule  pro- 
viding that  there  should  be  two  separate  locks  for  the  teller’s 
cash  chest,  and  that  the  key  of  one  should  be  kept  by  the  manager 
and  the  key  of  the  other  by  the  teller.  The  second  lock  and 
key  were  not  used  as  a general  thing,  and  if  the  bank  were  suing 
Maunsell,  and  he  set  up  that  Banwell  might  have  gone  into  the 
cash  compartment  after  inspection  and  taken  the  money  out, 
there  would  have  been  no  evidence  to  contradict  him.  The  bank 
have  to  make  out  a case  on  which  they  could  recover  from  Maunsell, 
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which,  on  this  evidence,  they  could  not  do.  The  loss  was  directly 
occasioned’’  not  by  MaunselTs  negligence,  but  by  Banwell’s  theft. 
The  judgment  appealed  against  reads  the  word  '‘directly”  out 
of  the  guarantee:  see  "direct”  and  "directly”  in  Words  and 
Phrases,  vol.  3,  and  Baxendale  v.  Bennett,  3 Q.B.D.  525,  which 
involved  the  principle  contended  for  in  the  present  case — ^namely, 
that  as  the  alleged  negligence  was  not  the  proximate  cause  of 
the  loss,  the  defendants  were  not  liable.  If  the  practice  adopted 
by  Maimsell  was  loose,  it  was,  at  all  events,  followed  with  at  least 
the  tacit  approval  of  the  manager,  and  was  in  accordance  with 
the  course  generally  followed  in  similar  institutions.  At  most, 
it  was  a mere  error  of  judgment  on  his  part.  He  was  not  dis- 
honest, and  remained  in  the  employment  of  the  bank  after  the 
discovery  of  Banwell’s  theft. 

As  to  the  expenditure  incurred  by  the  bank,  which  they  claim 
to  be  entitled  to  deduct  from  the  amount  recovered  from  Banwell, 
reference  to  the  terms  of  the  guarantee  shews  the  limit  of  the 
company’s  liability  on  that  head,  and  the  bank  had  no  rights 
outside  of  the  express  provision  thereby  made.  The  company 
were  not  consulted  as  to  the  bank’s  efforts  to  bring  Banwell  to 
justice,  and  the  bank  acted  in  its  own  interest  and  for  its  own 
benefit.  The  case  of  Hatch  v.  Weingott,  22  Times  L.R.  366,  cited 
by  Mabee,  J.,  is  a nisi  prius  decision,  not  binding  on  this  Court, 
and  is  not  reconcileable  with  the  case  of  Ruabon  v.  London  Assur- 
ance, [1900]  A.C.  6.  See  also  Falcke  v.  Scottish  Imperial  (1886), 
34  Ch.  D.  234.  The  Hatch  case  was  based  upon  a contract  which 
was  not  limited  to  losses  "directly  occasioned”  by  the  miscon- 
duct of  the  employee,  and  the  case  of  Assicurazioni  Generali  di 
Trieste  v.  Empress  Assurance  Corporation,  [1907]  2 K.B.  814,  is 
also  clearly  distinguishable  from  the  present  case,  and  adds  nothing 
to  the  authority  of  Hatch  v.  Weingott. 

1.  F.  Hellmuth,  K.  C.,  for  the  respondents,  referred,  in  the 
first  place,  to  the  question  of  the  expenditure  incurred  by  plain- 
tiffs. The  $11,000  secured  by  Banwell’s  and  Maunsell’s  bonds 
was  immediately  due  when  the  robbery  took  place.  The  defen- 
dant company  had  the  right  to  initiate  proceedings  for  the  recovery 
of  the  money,  but  took  no  steps  towards  that  end.  The  express 
contract  in  the  bond  governing  the  rights  of  the  parties  in  case 
such  steps  were  taken  by  the  defendants  has  no  application,  as 
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it  was  not  acted  on  by  them.  The  Ruabon  case,  cited  by  counsel 
for  the  defendants,  has  no  bearing  on  the  present  case:  see  the 
Acanthus,  [1902]  P.  17. 

The  argument  of  appellants’  counsel  based  on  the  words 
^‘directly  occasioned”  in  the  bond  is  not  well  founded.  There 
may  be  two  direct  causes  of  the  loss,  which  could  not  have  occurred 
but  for  the  combination  of  both.  BanwelFs  theft  would  not 
have  been  possible  but  for  Maunsell’s  negligence,  and,  upon  the 
evidence,  the  trial  Judge  was  justified  in  his  finding  as  to  Maunselhs 
duty.  The  inference  from  the  evidence  is  that  there  were  two 
locks,  and  that  both  were  used,  and,  even  if  both  were  not  used, 
it  was  Maunsell’s  negligence  that  enabled  Banwell  to  get  the  money. 
A Judge  or  jury  might  have  found  Maunsell  primd  facie  liable 
by  reason  of  his  negligence,  and  the  plaintiffs  were  not  bound 
to  call  a negligent  employee  as  their  own  witness.  As  to  the 
argument  that  the  bank  did  not  live  up  to  their  own  rules,  these 
rules  are  not  statements  referred  to  in  the  policy  as  the  basis  of 
the  contract,  and  the  defendants  fail  to  shew  that  they  placed 
any  reliance  on  them.  They  are  not  to  be  viewed  as  representa- 
tions on  the  faith  of  which  the  policy  was  issued. 

F.  Arnoldi,  K.C.,  followed  on  the  same  side.  The  defendants’ 
liability  was  incurred  when  the  robbery  took  place,  and  the  plain- 
tiffs have  done  nothing  since  to  alter  the  rights  which  they  then 
had.  Any  claim  which  the  defendants  have  in  respect  of  the 
moneys  recovered  by  the  bank  is  in  the  nature  of  equitable  relief, 
and  they  must  indemnify  the  party  who  has  incurred  the  ex- 
penses. The  Ruabon  case  is  in  favour  of  plaintiffs’  contention, 
as  that  was  a case  between  owners,  and  not,  as  here,  a case  of 
guarantee.  The  defendants’  contention  as  to  the  effect  of  the 
bank’s  rules  is  not 'set  up  in  the  pleadings.  Reference  was  made 
to  the  cases  of  Castellain  v.  Preston  (1883),  11  Q.B.D.  380;  the 
Assicarazioni  case,  supra]  and  De  La  Bere  v.  Pearson,  [1908] 
1 K.B.  280  : also  the  remarks  of  Lord  Halsbury  in  the  Ruabon 
case,  supra,  at  pp.  11,  12. 

Shepley,  K.C.,  in  reply,  contended  that,  as  regards  the  ques- 
tion of  expenditure,  the  plaintiffs  ignore  the  express  terms  of  the 
contract  between  the  parties.  The  theft  of  the  money  may  have 
occurred  after  the  inspection  by  the  accountant.  The  plaintiffs 
should  not  leave  the  Court  to  draw  inferences  based  upon  defec- 
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tive  memories  and  ambiguous  evidence.  As  to  the  rules,  they 
were  asked  for  by  the  defendants  contemporaneously  with  a large 
increase  in  the  amoimt  of  insurance.  They  formed  part  of  the 
res  gestce,  and  the  correspondence  between  the  parties  at  the  time 
they  were  delivered  to  the  defendants  is  only  referable  to  the 
contract. 

June  19.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C. J.O. : — The  plaintiffs’  claim  in  this  action  is  to  recover  from  the 
defendants  the  sum  of  $11,000,  under  a contract  with  the  plain- 
tiffs whereby  the  defendants  imdertook  and  agreed  to  reimburse 
and  make  good  to  the  plaintiffs,  to  the  extent  of  $5,000  in  the 
case  of  one  E.  S.  Banwell,  and  of  $6,000  in  the  case  of  one  F.  M. 
MaunseU,  and  no  further,  ‘‘all  and  any  pecuniary  loss  sustained 
by  the  plaintiffs  directly  occasioned  by  dishonesty  or  negligence 
or  through  disobedience  of  direct  and  positive  instructions  on  the 
part  of  those  persons  in  connection  with  their  duties  in  the  plain- 
tiffs’ service.  . . 

The  contract  is  contained  in  a form  of  guarantee  policy,  com- 
monly in  use  between  banks  and  other  commercial  bodies  and 
guarantee  companies,  whose  business,  like  that  of  the  defendants, 
is  to  insure  employers  of  the  services  of  managers,  cashiers,  ac- 
countants, clerks  and  other  employees  against  the  latter’s  neglect, 
default  or  misconduct  in  the  performance  of  the  duties  of  their 
employment. 

There  is  a provision  that  the  policy  is  not  to  be  affected  by 
any  change  of  situation,  salary,  duty  or  responsibility  not  in- 
volving a reduction  of  salary  or  degradation  of  position  on  account 
of  incompetence,  misconduct  or  neglect  in  the  performance  of 
duty,  but,  although  there  were  changes  of  duty  and  responsi- 
bility in  the  cases  of  Banwell  and  Maimsell,  they  were  promo- 
tions, and  the  defendants  make  no  defence  on  this  ground. 

There  are  two  other  provisions  which  the  defendants  put  for- 
ward as  answers  to  the  claim  or  some  part  of  it.  The  first  is 
that  the  defendants  are  not  to  be  liable  for  any  act  or  thing  done 
or  left  undone  by  any  employee  in  obedience  to  or  in  pursuance 
of  any  instructions  or  authorization  received  by  him  from  the 
employer  or  any  superior  officer,  or  for  any  mere  error  of  judg- 
ment or  bond  fide  mistake  on  the  part  of  any  employee  in  and 
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about  all  or  any  of  matters  wherein  he  shall  have  been  vested 
with  discretion  either  by  instructions  or  by  the  rules  and  regula- 
tions of  the  employer,  but  this  policy  and  the  liability  of  the 
company  does  extend  to  cover  all  and  only  such  acts,  defaults 
or  negligence  of  an  employee  in  the  performance  of  his  duties  as 
shall  render  him  legally  liable  to  indemnify  the  employer,  only, 
however,  to  the  amount  of  such  sums  as  the  employee  could 
be  held  liable  for.’’ 

The  other  is  to  the  effect  that  the  policy  is  granted  upon  the 
express  condition  that  every  person  at  any  time  making  any  claim 
under  it  shall,  at  the  cost  of  the  company,  whenever  required  so 
to  do  by  the  directors  or  their  representatives,  afford  every  descrip- 
tion of  aid  or  assistance  (not  pecuniary  or  involving  expenditure 
of  money)  capable  of  being  afforded  by  such  person  for  the  pur- 
pose of  prosecuting  or  bringing  to  justice  any  employee  for  any 
criminal  offence  entailing  loss  upon  the  employer  committed  by 
the  employee  while  employed  as  aforesaid  or  of  procuring  the 
reimbursement  of  the  company  by  the  employee  or  his  estate 
of  any  money  paid  by  or  recovered  or  recoverable  from  the  com- 
pany, and  to  that  end  assign  to  the  company  the  debts  owing 
by  the  defaulter  to  enable  the  company  to  institute  legal  pro- 
ceedings against  the  employee,  but  not  in  the  name  of  the  em- 
ployer, but  at  the  company’s  own  risk,  cost  and  charges,  ^‘the 
company  indemnifying  and  agreeing  to  indemnify  the  employer 
against  any  loss,  costs,  charges  or  damages  occasioned  thereby 
at  any  time  either  before  or  after  paying  such  claim  made  on 
them.” 

The  policy  contains  a recital  to  the  effect  that  the  plaintiffs 
employ  or  intend  to  employ  the  persons  named  in  a schedule, 
and  have  made  certain  statements  in  WTiting  to  the  defendants 
for  the  policy,  and  expresses  that  the  policy  is  granted  “in  con- 
sideration of  the  material  statements,  warranties  and  conditions 
contained  in  the  said  statements,  which  statements,  it  is  agreed, 
shall  be  the  basis  of  the  contract  of  insurance,”  and  of  other  con- 
siderations. 

There  is  no  evidence  as  to  any  statements  in  writing  having 
been  made  and  none  are  produced,  but  a copy  of  rules  and  regu- 
lations for  the  direction  and  guidance  of  the  plaintiffs’  officers 
and  employees  is  put  in,  and  it  is  suggested  that  these  are  what 
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are  referred  to  in  the  policy.  The  policy,  however,  is  dated  the 
8th  of  March,  1905.  Maunsell  was  placed  on  the  schedule  on 
the  11th  of  May,  1905,  and  Ban  well  on  the  20th  of  May  following, 
and  it  appears  that  the  copy  of  the  rules  and  regulations  was 
received  by  the  defendants  on  the  27th  of  May  following.  In 
the  absence  of  other  evidence,  there  is  nothing  to  warrant  the 
inference  that  these  rules  and  regulations  formed  the  basis  of 
the  contract. 

For  some  time  before  and  on  Saturday,  the  9th  of  Decem- 
ber, 1905,  Maunsell  was  engaged  as  accountant  and  Ban  well  as 
teller  in  the  Toronto  branch  of  the  plaintiffs’  bank.  On  that 
day  Banwell  stole  from  the  plaintiffs  the  sum  of  $40,350.33,  made 
up  of  gold  coin  and  bank  notes  of  various  kinds  and  denomina- 
tions, and  absconded  from  Canada.  The  bills  and  coin  were 
properly  in  his  custody  until  the  close  of  business  on  that  day, 
and  it  then  became  his  duty  to  deposit  them,  with  all  other  moneys 
or  securities  in  his  possession,  in  the  bank  vault,  having  first,  in 
accordance  with  the  rules  and  regulations  or  the  practice  adopted 
under  them,  submitted  his  cash  to  an  examination  and  process 
of  checking  by  the  manager  or  other  officer  of  the  bank  whose 
duty  it  was  to  examine  and  check.  The  mode  of  doing  this  is 
specified  in  clause  104  of  the  rules  and  regulations,  and  is  further 
described  in  the  evidence.  Clause  104  names  the  manager,  but 
clause  2 provides  that  whenever  a duty  is  imposed  on  any  officer, 
it  is  to  be  understood  that,  in  his  absence,  it  shall  devolve  on  the 
officer  who  is  acting  on  his  behalf  or  in  his  stead.  These  rules 
and  regulations  were,  of  course,  primarily  intended  for  the  guidance, 
as  between  them  and  the  plaintiffs  and  as  between  themselves, 
of  the  officers  and  employees  in  the  performance  of  their  duties. 
As  between  the  plaintiffs  and  defendants,  they  are  to  be  looked 
at  not  as  a contract,  but  as  indicating  the  plaintiffs’  view  of  the 
care  to  be  exercised  over  the  acts  of  their  officers,  and  so  furnishing 
some  guide  to  a conclusion  on  the  question  of  reasonable  and 
proper  precautions  by  the  plaintiffs  to  prevent  dishonesty  and 
fraud,  and  to  protect  themselves  against  such  conduct  on  the 
part  of  their  employees.  As  a matter  of  practice,  in  the  Toronto 
branch,  it  seems  to  have  been  found  convenient  to  assign  to  Maun- 
sell, who  was  the  accountant,  and  the  officer  next  in  seniority 
and  responsibility  to  the  manager,  the  duty  of  examining  and 
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checking  the  teller’s  cash,  and  for  some  time  before  and  on  Satur- 
day, the  9th  of  December,  1905,  he  had  always,  in  the  manager’s 
absence,  and  in  most  instances  when  he  was  not  absent,  performed 
that  duty. 

It  is  not  suggested  that  Maunsell  was  not  competent  to  per- 
form this  duty,  which  in  any  case  would  ordinarily  devolve  upon 
him  in  the  manager’s  absence. 

The  operation  of  the  system  is,  shortly,  as  follows:  the  teller 
is  provided  with  a box,  which  contains  a certain  amount  of  coin 
and  bank  bills,  and  in  which  he  places  the  cash  that  he  receives 
during  the  day.  The  box  is  provided  with  two  locks,  the  key 
to  one  of  which  is  held  by  the  teller,  the  key  to  the  other  being 
held  by  the  manager  or  officer  acting  on  his  behalf.  This  box 
is  locked  up  every  night  in  a compartment  of  the  cash  safe  of 
the  vault.  Each  morning  the  teller  and  the  manager  or  officer 
acting  on  his  behalf  proceed  together  to  the  vault,  the  cash  safe 
is  opened,  the  box  is  removed  from  its  compartment  or  is  carried 
to  the  teller’s  cage.  Each  of  the  parties  opens  the  lock  of  which 
he  has  the  key,  and  the  teller  is  then  left  in  charge  until  the  close 
of  the  day’s  business.  At  the  close  of  business,  the  manager  or 
officer  acting  on  his  behalf  enters  the  teller’s  compartment  or 
‘‘cage,”  and  examines  his  cash,  cheques  and  vouchers,  and  checks 
over  and  verifies  his  statements  and  lists  according  to  a method 
which  seems  to  be  in  vogue  in  other  similar  institutions,  and  which, 
if  properly  carried  out,  appears  calculated  to  lead  to  the  discovery 
or  detection  of  any  discrepancy  or  difference  that  might  exist, 
and  almost  inevitably  to  the  discovery  and  prevention  of  the 
abstraction  of  such  a large  sum  as  was  taken  by  Banwell.  After 
the  examination  and  checking  and  verification  with  the  teller’s 
statement,  the  box  is  closed,  locked  by  the  two  parties,  and  by 
them  taken  to  the  vault  and  locked  up  in  the  compartment  of 
the  cash  safe,  where  it  remains  until  the  morning  of  the  next  busi- 
ness day. 

On  the  9th  of  December,  Banwell  was  the  teller,  and  at 
the  close  of  business  Maunsell  was  the  officer  in  charge,  acting 
on  behalf  of  the  manager,  and  as  such  he  appears  to  have  put 
his  initials  to  Banwell’s  statement,  thereby  purporting  to  certify 
to  its  correctness.  Included  in  this  statement  were  the  items 
shewing  the  $40,350.33  which-  Banwell  carried  away  with  him. 
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Saturday  was  a short  day,  and  Banwell  appears  to  have  left  the 
bank  early,  and  it  is  not  disputed  that  he  left  Canada  that  day. 
His  box  was  apparently  returned  to  its  compartment  after  the 
usual  fashion.  When  opened  on  Monday  the  absence  of  the 
amount  abstracted  was  discovered,  and  it  seems  clear  that  Ban- 
well  took  it  with  him  when  he  left  the  bank  on  Saturday. 

The  defendants  were  notified  of  his  disappearance,  and  after- 
wards of  the  amount  of  the  loss.  They  took  no  steps  towards 
following  or  apprehending  Banwell,  nor  did  they  pay  or  tender 
to  the  plaintiffs  the  amount  which  their  contract  covered  in  respect 
of  him. 

The  plaintiffs,  apparently  without  communication  with  the 
defendants,  took  active  steps,  and,  after  the  lapse  of  a consider- 
able time  and  the  expenditure  of  considerable  sums  of  money, 
succeeded  in  apprehending  Banwell  in  Jamaica.  He  was  re- 
turned to  Toronto,  and,  having  pleaded  guilty,  is  now  in  prison. 

The  plaintiffs  recovered  from  him  in  money  and  jewellery, 
bought  with  a portion  of  the  money  taken,  $37,968.24.  So  that, 
without  taking  into  account  their  expenditure,  there  is  a deficit 
of  $2,382.09.  But  the  plaintiffs  contend  that  they  are  entitled 
to  take  into  account  the  amount  of  their  expenditure,  and  that 
the  loss  or  damage  for  which  the  defendants  remain  liable  under 
their  contract  exceeds  the  sum  of  $11,000. 

The  defendants  dispute  all  liability,  but  with  their  statement 
of  defence  they  brought  into  court  the  sum  of  $2,500,  as  repre- 
senting the  amount  of  the  stolen  moneys  not  recovered  and  a pro- 
portionate share  of  the  moneys  expended  in  recovering  the  stolen 
moneys,  and  they  say  that  this  sum  is  sufficient  to  satisfy  the 
plaintiffs’  claim. 

The  action  was  tried  before  Mabee,  J.,  who  held  that  the  de- 
fendants were  liable  to  pay  an  amount  not  exceeding  in  the  whole 
the  sum  of  $11,000,  the  exact  amount  to  be  ascertained  on  the 
footing  of  an  account  to  be  taken  of  the  plaintiffs’  claim  for  ex- 
penditure incurred  in  the  recovery  of  the  moneys  and  valuables 
restored  by  Banwell. 

Upon  the  argument  of  the  appeal,  it  was  scarcely  contended 
for  the  defendants  that  they  were  not  liable  in  respect  of  Banwell. 
Indeed,  it  was  virtually  conceded  that  there  was  liability  so  far- 
as  he  was  concerned,  and  that  in  his  case  the  sole  question  was 
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whether  the  moneys  expended  by  the  plaintiffs  were  to  be  taken 
into  account. 

But,  in  respect  to  Maunsell,  in  addition  to  the  argument  that 
the  plaintiffs  were  not  entitled  to  any  allowance  for  the  expendi- 
ture, it  was  earnestly  contended  that  it  was  not  shewn  that  the 
plaintiffs  had  sustained  any  pecuniary  loss  ^‘directly  occasioned 
by  dishonesty  or  negligence  or  through  disobedience  of  direct  and 
positive  instructions,”  within  the  meaning  of  the  contract.  It 
is  urged  that  BanwelPs  abstraction  of  the  coins  and  bills  from 
the  box  must  have  preceded  MaunselPs  examination  and  checking, 
and,  therefore,  that  the  latter’s  negligence  could  not  be  said  to 
be  the  direct  occasion  of  the  loss.  But  does  this  follow?  It  is 
probably  true  that  Banwell  had  removed  the  coin  and  bills  from 
the  box  before  Maunsell  made  whatever  examination  he  did  make 
that  day,  and  before  he  certified  to  the  correctness  of  the  state- 
ments. But  Banwell’s  action  would  not  have  resulted  in  loss 
to  the  plaintiffs  if  Maunsell  had  not  been  negligent  in  his  examina- 
tion. 

The  evidence  shews,  and  it  is  scarcely  open  to  doubt,  that 
a proper  examination  and  checking  in  the  prescribed  manner, 
even  though  the  examination  does  not  extend  to  an  actual  scrutiny 
and  counting  of  every  bill  in  the  bundles,  must  have  led  to  the 
instant  discovery  of  the  absence  of  such  a large  part  of  the  whole 
quantity — more  than  one-third  of  the  whole— for  which  Banwell 
was  accountable. 

It  is  quite  evident  from  what  subsequently  transpired  that 
the  discovery  of  the  discrepancy  and  the  detention  of  Banwell 
until  it  was  accounted  for  would  have  led  to  an  immediate  restora- 
tion of  the  amount.  That  this  did  not  happen  was  due  to  the 
negligence  of  Maunsell,  and  the  resultant  loss  flowed  directly  from 
it.  There  was  dishonesty  on  the  part  of  Banwell,  but  this  would 
not  have  produced  loss  but  for  the  negligence  of  Maunsell.  As  a 
result  of  their  respective  defaults  each  default  acting,  upon  the  other, 
the  plaintiffs  sustained  a loss,  but  that  it  was  directly  occasioned 
by  Maunsell’s  failure  to  do  his  duty  seems  scarcely  possible  to 
gainsay.  The  negligence  did  not  consist  in  rendering  it  possible 
for  Banwell  to  attempt  a crime.  That  was  the  case  in  Baxendale 
V.  Bennett,  3 Q.B.D.  525.  The  negligence  here  occurred  after 
the  crime  was  attempted.  It  consisted  in  the  failure  to  observe 
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and  carn^  into  efficient  practice  the  duties  which  were  imposed 
upon  him  for  the  very  purpose  of  discovering  any  attempt  at  and 
frustrating  the  consummation  of  such  a crime. 

In  this  there  was  a plain  breach  of  the  duty  Maunsell  owed 
to  the  plaintiffs,  and  it  led  directly  to  the  loss  which  they  sus- 
tained. The  case  does  not  fall  within  the  principle  of  Baxendale 
V.  Bennett  (supra),  cited  by  Mr.  Shepley  for  the  defendants.  There 
the  plaintiffs’  negligence,  if  there  was  any  (and  as  to  that  the 
Judges  differed),  was  held  not  to  be  the  proximate  or  effective 
cause  of  the  fraud  committed  by  a person  who  stole  a paper  across 
which  the  plaintiff  had  written  his  name,  because,  as  put  by  Bram- 
well,  L.J.,  a crime  was  necessary  for  its  completion,  and  the  plain- 
tiff was  not  bound  to  suppose  that  a crime  would  be  committed: 
see  De  La  Bere  v.  Pearson,  [1907]  1 K.B.  483.  Here  Maunsell 
was  bound  to  act  in  such  a way  as  to  counteract  even  an  attempt 
at  a crime. 

The  defendants  were  therefore  properly  held  by  the  learned 
trial  Judge  to  be  responsible  to  the  plaintiffs  for  MaunselTs  negli- 
gence, as  well  as  for  BanwelTs  dishonesty. 

Then,  what  is  the  measure  or  extent  of  their  liability,  in  the 
circumstances  of  this  case? 

The  contract  on  which  the  plaintiffs  are  suing,  though  generally 
spoken  of  as  a guarantee  bond,  is  not  strictly  a contract  of  surety- 
ship. It  is  not  an  undertaking  to  pay  if  another  does  not,  but 
is  a positive  direct  contract  to  pay  a loss  of  the  particular  class. 
It  is  more  in  the  nature  of  an  insurance — a contract  of  indemnity — 
entitling  the  insured  to  payment  of  the  loss  insured  against,  and 
entitling  the  insurers,  upon  payment,  to  be  subrogated  to  any 
rights  of  the  insured  against  the  person  whose  acts  or  defaults 
are  the  subject  of  the  insurance:  Dane  v.  The  Mortgage  Insurance 
Corporation,  [1894]  1 Q.B.  54;  Frost  on  Guaranty  Insurance, 
sec.  4,  p.  24. 

Upon  the  happening  of  the  events  proffided  for  in  the  con- 
tract in  question  here,  the  plaintiffs  were  entitled  to  receive  from 
the  defendants  the  sum  of  $11,000. 

The  contract  placed  them  -under  no  obhgation  to  take  any 
steps  or  proceedings  for  the  apprehension  or  punishment  of  the 
offender  or,  unless  called  upon  by  the  defendants,  to  render  assist- 
ance towards  that  end. 
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On  the  other  hand,  they  were  not  obliged  to  remain  inactive, 
and  suffer  the  full  loss  they  had  sustained  without  any  effort  on 
their  part  to  regain  it  in  whole  or  in  part. 

Policy  and  self-interest  would  necessarily  and  properly  be 
opposed  to  a course  of  inaction,  and  it  cannot  be  said  that  the 
plaintiffs  acted  unreasonably  in  resolving  to  follow  Banwell  for 
the  purpose  of  securing  his  arrest  and  punishment,  and,  as  con- 
sequent thereupon,  regaining  possession  of  the  stolen  property. 

These  were  remedies  of  which  the  law  permits  parties  in  the 
plaintiffs’  situation  to  avail  themselves  in  a proper  w^ay,  and  to 
the  extent  to  which  the  plaintiffs  were  recouped  the  moneys  and 
property  of  which  Banwell  had  deprived  them,  a substantial  bene- 
fit has  accrued  to  them.  But  to  what  extent  does  this  affect 
the  defendants’  liability? 

If  vdthout  incurring  any  expense,  the  plaintiffs  had  recovered 
the  whole  of  the  property  taken  by  Banwell,  there  would,  of  course, 
have  been  no  claim  against  the  defendants,  for  there  w^ould  have 
been  no  loss.  But  suppose  that,  after  the  expenditure  of  a large 
sum  of  money,  there  had  been  no  recovery  of  any  of  the  property, 
would  there  not  then  unquestionably  be  a claim  for  the  whole 
sum  of  $11,000,  because  the  loss  exceeded  that  sum?  In  that 
case  the  defendants  could  not  complain  at  being  compelled  to 
pay  the  whole  sum. 

The  matter  may  be  tested  by  considering  whether  if,  before 
taking  any  steps  against  Banwell,  the  plaintiffs  had  required  the 
defendants  to  pay,  and  had  recovered  from  them  payment  of,  the 
full  sum  of  $11,000,  and  had  then  done  what  they  did  in  the  first 
instance,  the  defendants  could  recover  back  any  part  of  the 
$11,000.  If  the  amount  recovered,  after  paying  or  pro^dding  for 
expenses  exceeded  the  whole  loss,  the  defendants  would  be  entitled 
to  recover  the  excess.  In  other  words,  the  plaintiffs  are  only 
entitled  to  indemnity,  and  for  amdhing  received  beyond  that 
the}^  must  account  to  the  insurers.  The  latter  would  be  entitled 
to  require  repayment  of  the  excess  over  and  above  indemnity. 
Technically  the  right  is  not  to  recover  back  the  money  paid,  but 
rests  upon  an  application  of  the  doctrine  of  subrogation:  Darrell  v. 
Tihbitts  (1880),  5 Q.B.D.  560;  Castellain  v.  Preston,  11  Q.B.D.  380. 
But  the  right  of  subrogation  does  not  arise  until  there  is  full  in- 
demnity. In  Porter  on  Insurance,  4th  ed.,  at  p.  263,  the  principle 
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to  be  extracted  from  Castellain  v.  Preston  {supra)  is  thus  stated: 
‘‘If  the  assured,  after  payment  by  the . insurers,  obtains  by  action 
(or  otherwise  than  by  special  gift  not  intended  to  be  by  way  of 
indemnity)  any  money  (or  other  indemnity  which  has  a money 
equivalent)  which,  together  with  the  sum  received  from  the  in- 
surers, exceeds  the  total  value  of  the  property  insured,  the  in- 
surers will  be  entitled  to  recover  from  the  insured  the  amount  of 
such  surplus.” 

Among  other  questions  that  arose  in  the  case  of  National  Fire 
Insurance  Co.  v.  McLaren  (1886),  12  O.R.  682,  was  the  extent 
of  the  right  of  insurers  to  recover  back  money  paid  under  a con- 
tract of  insurance  against  fire.  Speaking  of  the  doctrine  of 
subrogation,  Boyd,  C.,  said  (p.  687):  “Being  an  equitable  right, 
it  partakes  of  all  the  ordinary  incidents  of  such  rights,  one  of 
which  is  that,  in  administering  relief,  the  Court  will  regard  not  so 
much  the  form  as 'the  substance  of  the  transaction.  The  primary 
consideration  is  to  see  that  the  insured  gets  full  compensation  for 
the  property  destroyed  and  the  expenses  incurred  in  making  good 
his  loss.  The  next  thing  is  to  see  that  he  holds  any  surplus  for 
the  benefit  of  the  insurance  company.” 

These  principles  are  applicable  to  contracts  of  guarantee  or 
fidelity  policies.  The  grounds  and  reasons  are  well  stated  in 
Frost  on  Guaranty  Insurance,  sec.  194,  p.  452,  et  seq.:  “In  no 
branch  of  insurance  law,”  the  learned  author  says,  “does  the 
principle  of  subrogation  play  such  an  important  part  as  in  that 
of  guaranty  insurance.”  Further  on  he  says  (p.  453) : “ Generally 
speaking,  the  right  of  subrogation  does  not  arise  primarily  from 
any  terms  of  the  policy  of  guaranty  insurance.  While  it  fre- 
quently happens  that  provision  is  made  for  it  in  the  policy,  yet 
the  right  exists  irrespective  thereof.  Guaranty  insurance  being  a 
contract  of  indemnity,  pure  and  simple,  it  naturally  follows  that, 
after  the  insured  has  been  fully  indemnified  by  the  insurer,  all 
opportunity  of  further  indemnification  should  be  taken  away  from 
him.  This  is  done  by  the  adoption  of  the  ‘ doctrine  of  subro- 
gation ’ into  insurance  law.” 

And  it  appears  to  be  well-settled  law  that  before  the  insurers 
can  recover  back  any  part  of  what  they  have  paid,  there  must 
have  been  full  indemnity  to  the  insured.  The  next  question 
is,  does  the  fact  that  the  insurers  have  not  paid,  and  are  not  suing 
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to  recover  back,  but  are  being  sued,  make  any  difference  in  their 
rights  in  this  respect? 

It  is  plain  that  if  the  plaintiffs  are  compelled  to  bear  the  ex- 
penses incurred,  they  are  not  and  will  not  be  fully  indemnified. 
The  defendants  will  obtain  the  benefit  of  the  property  recovered, 
while  the  plaintiffs  bear  the  burden  of  the  recovery.  As  already 
pointed  out,  the  express  contract  does  not  require  the  plaintiffs 
to  initiate  or  follow  up  any  proceedings  for  the  benefit  of  the  de- 
fendants. Then,  if  the  plaintiffs  decide  to  take  steps  towards 
recovering  of  the  property,  is  there  any  reason  why  they  should 
be  compelled  to  account  for  more  than  the  net  result? 

If  the  defendants  say  they  should  not  have  incurred  the  ex- 
pense, the  answer  is  that  in  that  case  there  would  have  been  no 
recovery,  and  nothing  to  account  for,  and  the  defendants'  liability 
for  the  whole  would  be  clear.  And  to  the  extent  of  the  sums 
named  in  their  contract  they  would  be  compellable  to  make  good 
the  total  loss  occasioned  to  the  plaintiffs. 

In  the  present  case  their  position  can  be  no  higher,  except 
to  the  extent,  if  any,  that  the  property  recovered,  less  the  reason- 
able expenses  incurred  in  its  recovery,  goes  to  reduce  the  total 
loss  to  an  amount  less  than  $11,000.  To  that  extent  they  are 
entitled  to  the  benefit  of  the  plaintiffs'  action.  The  judgment 
appealed  from  gives  the  defendants  that  right,  and  fully  protects 
them  against  any  improper  or  unreasonable  claim  in  respect  of 
expenses. 

The  cases  of  Hatch,  Mansfield  & Company  v.  Weingott,  22 
Times  L.R.  366,  and  Assicurazioni  v.  Empress,  etc.,  [1907]  2 K.B. 
814,  seem  to  be  based  on  considerations  corresponding  to  those 
here  indicated  and  support  the  plaintiffs'  contention. 

The  appeal  should  be  dismissed. 

G.  G. 
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Universal  Skirt  Manufacturing  Co.  v.  Gormley  et  al. 


Nov.  25 
1908 

April  25. 


Chattel  Mortgage — Affidavit  of  Bona  Fides — Affidavit  upon  Renewal — Bills  of 
Sale  and  Chattel  Mortgage  Act,  sec.  10 — 3 Edw.  VII.  ch.  7,  sec.  30  (0.) — 
President  of  Incorporated  Company — Necessity  for  Authority  from  Directors 
— Knowledge  of  Facts — Position  of  Deponent — “Officer  or  Agent” — 
Creditors  Following  Proceeds  of  Goods — Status  of  Creditors  Attacking 
Chattel  Mortgage. 


Under  sec.  10  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  as  enacted  by 
3 Edw.  VII.  ch.  7,  sec.  30  (O.),  the  affidavit  of  bona  fides  and  the  affidavit 
required  upon  the  renewal  of  a chattel  mortgage,  where  the  mortgagees 
are  an  incorporated  company,  if  made  by  the  president,  vice-president, 
manager,  assistant  manager,  secretary,  or  treasurer  of  the  company, 
need  not  state  that  the  deponent  is  authorized  by  resolution  of  the  directors 
in  that  behalf,  nor  (Riddell,  J.,  dissenting)  that  he  is  aware  of  the  circum- 
stances connected  with  the  mortgage  and  has  personal  knowledge  of  the 
facts  deposed  to;  the  words  ^‘officer  or  agent”  in  the  section,  according 
to  its  proper  construction,  being  confined  in  their  application  to  an  officer 
or  agent  who  is  not  one  of  the  principal  officers  above  enumerated. 

Bank  of  Toronto  v.  McDougall  (1865),  15  C.P.  475,  and  Freehold  Loan  and 
Savings  Co.  v.  Bank  of  Commerce  (1879),  44  U.C.R.  284,  applied  and  fol- 
lowed, notwithstanding  the  amendments  to  the  statute. 

Per  Mabee  and  Riddell,  JJ.,  that  the  statute  does  not  make  it  imperative 
that  the  position  of  the  deponent  should  be  sworn  to. 

Semble,  per  Britton,  J,,  that  a creditor,  although  suing  on  behalf  of  him- 
self and  all  the  creditors  of  his  debtor,  the  latter  not  having  made  an 
assignment  for  the  benefit  of  creditors  nor  having  been  declared  an  insol- 
vent, cannot  follow  the  proceeds  of  goods  taken  under  a conveyance  not 
void  for  fraud  in  fact,  but  simply  declared  invalid  by  reason  of  non-com- 
pliance with  the  Bills  of  Sale  and  Chattel  Mortgage  Act;  Riddell,  J., 
contra. 

Riddell,  J.,  in  coming  to  the  conclusion  that  the  plaintiffs  were  entitled 
to  succeed  in  their  attack  upon  the  defendants’  chattel  mortgage,  con- 
sidered various  defences  concerning  the  status  of  the  plaintiffs  and  other 
matters. 

Judgment  of  Mabee,  J.,  affirmed. 


Action  (begun  the  20th  June,  1907)  by  the  plaintiffs,  the 
holders  of  past  due  promissory  notes  given  to  them  by  the  de- 
fendant Olive  A.  Gormle}q  trading  under  the  firm  name  of  Gormley 
& Co.,  amounting  with  interest  to  $330.29,  to  recover  that  amount 
against  the  defendant  Gormley,  and  as  against  that  defendant  and 
the  defendants  Brophy  Cains  Limited  for  a declaration  that  a 
certain  chattel  mortgage  given  by  the  former  to  the  latter,  dated 
the  6th  February,  1906,  covering  the  goods,  chattels,  and  stock  in 
trade  of  the  defendant  Gormley,  and  a certain  renewal  thereof,  filed 
on  the  23rd  January,  1907,  were  fraudulent  and  void,  and  for  an 
account  by  Brophy  Cains  Limited  of  all  moneys  received  by  them 
from  the  sale  of  the  goods  covered  by  the  mortgage. 
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The  action  was  tried  before  Mabee,  J.,  without  a jury,  at 
Ottawa. 

G.  H.  Watson,  K.C.,  and  R.  J.  Slattery,  for  the  plaintiffs. 
Hamilton  Cossets,  K.C.,  for  the  defendants  Brophy  Cains 
Limited. 

No  one  appeared  for  the  defendant  Gormley* 
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November  25,  1907.  Mabee,  J.: — On  the  20th  June,  1907, 
the  Universal  Skirt  Company,  being  the  holders  of  past  due  promis- 
sory notes  given  to  them  by  Olive  A.  Gormley,  trading  under  the 
firm  namie  of  Gormley  & Co.,  amounting  with  interest  to  $330.29, 
commenced  this  action  claiming,  as  disclosed  in  the  statement  of 
claim,  which  was  filed  the  same  day  on  which  the  writ  issued, 
judgment  against  the  defendant  Olive  A.  Gormley  for  $330.29,  and 
as  between  the  defendant  Olive  A.  Gormley  and  Brophy  Cains 
Limited  a declaration  that  a certain  chattel  mortgage  given  by 
the  former  to  the  latter  dated  the  6th  February,  1906,  covering  the 
goods,  chattels,  and  stock  in  trade  of  Olive  A.  Gormley,  trading  as 
Gormley  & Co.,  and  a certain  renewal  thereof  filed  on  the  23rd 
January,  1907,  by  the  defendants  Brophy  Cains  Limited,  were 
fraudulent  and  void,  and  for  an  account  by  Brophy  Cains  Limited 
of  all  moneys  received  by  them  from  the  sale  of  the  goods  covered 
by  the  mortgage.  The  grounds  alleged  for  the  attack  upon  the 
mortgage  are  that  on  and  prior  to  the  6th  February,  1906,  Olive 
A.  Gormley,  trading  as  Gormley  & Co.,  was  unable  to  pay  her  debts 
in  full  and  was  insolvent  to  the  knowledge  of  Brophy  Cains  Limited, 
and  that  the  chattel  mortgage  and  renewal  were  made  for  the 
purpose  of  defeating,  defrauding,  hindering,  and  delaying  the 
plaintiffs  and  the  other  creditors  of  Olive  A.  Gormley.  A further 
ground  is  alleged,  that  the  chattel  mortgage  and  renewal  do  not 
comply  with  R.S.O.  1897,  ch.  148,  and  amending  Acts.  The 
statement  of  claim  further  alleges  that  on  the  18th  March,  1907, 
the  defendants  Brophy  Cains  Limited  seized  and  sold  the  goods 
covered  by  their  mortgage  at  slaughter  prices,  that  the  seizure  w^as 
illegal  and  excessive,  and  that  no  inventory  or  memorandum  was 
served  upon  the  mortgagor  by  the  defendants  Brophy  Cains 
Limited  or  their  bailiff. 

On  the  13th  August,  1907,  the  Universal  Skirt  Company  made 
an  assignment  for  the  benefit  of  their  creditors  to  James  Glanville, 
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and  on  the  12th  September,  1907,  an  order  was  made,  upon  the 
application  of  Glanville,  by  the  local  registrar  at  Pembroke,  adding 
him  as  party  plaintiff  and  allowing  the  action  to  proceed;  a copy 
of  this  order  was  served  upon  the  defendants,  and  no  appeal  was 
taken  therefrom. 

No  defence  is  made  upon  behalf  of  Olive  A.  Gormley,  and,  the 
plaintiffs  having  proved  the  overdue  notes,  judgment  may  go 
against  her  for  the  amount  thereof  with  interest  and  costs  upon 
the  scale  of  the  county  court. 

On  the  6th  February,  1905,  Olive  A.  Gormley  gave  to  Brophy 
& Co.,  the  predecessors  in  business  of  the  defendants,  a chattel 
mortgage  upon  her  stock  of  goods  at  Arnprior  to  secure  $3,000. 
Prior  to  the  6th  February,  1906,  the  defendants  Brophy  Cains 
Limited  had  commenced  an  action  in  the  High  Court  against 
P.  Doutigny,  the  father  of  Olive  A.  Gormley,  and  on  that  date,  in 
consideration  of  Brophy  Cains  Limited  staying  proceedings  in 
that  action,  Olive  A.  Gormley  assumed  $1,000  of  the  claim  of 
Brophy  Cains  Limited  against  her  father,  and  signed  an  agreement 
to  that  effect,  which  also  contained  a clause  that  she  should  give  to 
Brophy  Cains  Limited  a chattel  mortgage  for  her  then  present 
indebtedness  to  them,  which  was  agreed  upon  at  $7,988.15,  and 
the  Doutigny  claim  assumed  at  $1,000,  making  $8,988.15.  The 
$7,988.15  represented  the  amount  owing  upon  the  $3,000  mortgage, 
and  the  balance  was  for  goods  supplied  since  that  date.  The  new 
mortgage  for  $8,988.15  was  accordingly  executed  by  Olive  A. 
Gormley  on  the  6th  February,  1906,  and  the  old  mortgage  for 
$3,000  allowed  to  expire.  The  new  mortgage  is  the  subject  of  the 
present  attack.  On  the  23rd  January,  1907,  a renewal  statement 
was  filed,  shewing  the  whole  sum  of  $8,988.15  still  unpaid. 

I find  the  contention  that  Olive  A.  Gormley  was  insolvent  on 
the  6th  February,  1906,  is  entirely  without  foundation;  no  evidence 
was  given  of  any  insolvency  or  expected  embarrassment  of  any 
kind;  no  circumstances  existed  from  which  the  defendants  Brophy 
Cains  Limited  could  suspect  any  such  condition;  the  transaction 
was  entered  into  in  entire  good  faith,  and  no  suspicion  of  any  kind 
attaches  to  it.  Thomas  J.  Gormley,  who  was  managing  the  business 
for  his  wife,  Olive  A.  Gormley,  took  stock  about  the  time  this 
mortgage  was  given,  and  his  stock-taking  and  statement  of  liabilities 
are  as  follows : — 
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Stock  

..  $14,588. 

54 

D.  C. 

Fixtures 

550. 

00 

1907 

Book  accounts 

863. 

,10 

Universal 

$16,001.64 

Skirt 
Meg.  Co. 

Liabilities. 

V. 

Gormley. 

Brophy  Cains  Limited  . . . 

..  $7,988. 

15 

Mabee,  J. 

Outside  accounts 

00 

Ci 

TjH 

cT 

15 

$10,486.30 

Assets  over  liabilities  . . . . 

$5,515.34 

.Of  course  the  SROOO  indebtedness  of  the  father  was  a new  liability 
that  was  being  assumed  at  that  time,  which  would  increase  the 
liabilities  to  $11,486.30,  but  still  the  parties  were  dealing  with  a 
supposed  margin  of  $4,515.34.  All  attacks  upon  the  security,  upon 
the  grounds  of  insolvency  or  bad  faith  of  any  kind,  entirely  fail. 

Brophy  Cains  Limited  continued  to  carry  the  account  of 
Gormley  & Co.,  and  in  February,  1907,  their  claim  had  increased 
by  over  $3,000.  No  payments  had  been  made  upon  account  of  the 
chattel  mortgage. 

On  the  8th  March,  by  virtue  of  an  agreement  between  Thomas 
J.  Gormley  and  Brophy  Cains  Limited,  Thomas  L.  Church  was  put 
in  charge  of  the  business  for  Brophy  Cains  Limited  and  as  their 
manager,  sales  were  advertised,  and  from  the  8th  March  to  the 
18th  over  $2,000  was  realized  in  that  way.  On  the  18th  Brophy 
Cains  Limited  issued  a warrant  under  their  chattel  mortgage  to 
Church,  and  from  that  time  Church  was  selling  the  goods  for  Brophy 
Cains  Limited,  and  remitting  the  receipts  to  them.  The  mortgagor 
was  never  in  possession  of  the  goods  covered  by  the  mortgage 
subsequent  to  the  8th  March,  1907. 

An  elaborate  argument  was  made  that  the  plaintiffs  were  en- 
titled to  the  relief  claimed  apart  from  the  insolvency  of  the  mort- 
gagor, because  the  mortgage  security  did  not  comply  with  the 
provisions  of  the  Chattel  Mortgage  Act,  and  that  taking  possession 
did  not  cure  these  alleged  defects. 

R.S.O.  1897,  ch.  148,  sec.  10,  as  amended  by  63  Viet.  ch.  17, 
sec.  19,  3 Edw.  VII.  ch.  7,  sec.  30,  and  4 Edw.  VII.  ch.  10,  sec.  35, 
nov/  provides,  where  th'e  mortgage  is  made  to  a company,  that  the 
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affidavit  of  hona  fides  and  the  affidavit  required  upon  the  renewa  l 
of  the  mortgage  may  be  made  ‘'by  the  president,  vice-president, 
manager,  assistant  manager,  secretar}q  or  treasurer  of  such  company, 
or  by  any  other  officer  or  agent  of  such  compan}^  duly  authorised  by 
resolution  of  the  directors  in  that  behalf.  Any  such  affidavit  made 
by  an  officer  or  agent  shall  state  that  the  deponent  is  aware  of  the 
circumstances  connected  with  the  sale  or  mortgage,  as  the  case 
may  be,  and  has  personal  knowledge  of  the  facts  deposed  to.’’ 

The  affidavit  of  bona  fides  was  made  by  Thomas  Brophy,  “presi- 
dent of  Brophy  Cains  Limited,  the  mortgagees, etc.,  and  it  was 


contended  that  this  was  defective,  in  that  it  was  shewn  that  there 


had  been  no  resolution  of  the  directors  of  the  company  authorizing 
him  to  make  the  affidavit,  and  that  the  affidavit  did  not  state  that 
he  was  aware  of  the  circumstances  connected  with  the  mortgage 
and  had  personal  knowledge  of  the  facts  deposed  to.  As  I read  this 
section  (3  Edw.  VII.  ch.  7,  sec.  30),  it  is  an  officer  or  agent  not 
being  the  president,  vice-president,  manager,  assistant  manager, 
secretary,  or  treasurer,  that  requires  the  authority  of  a resolution 
of  the  directors  to  make  the  affidavit.  In  Bank  of  Toronto  v. 
McDougall  (1865),  15  C.P.  475,  it  was  held  that  the  president  in 
taking  the  security  did  not  act  as  agent,  and  an  affidavit  made  by 
the  president  in  that  case  was  held  sufficient.  It  was  afterwards 
sought  to  uphold  an  affidavit  made  by  the  manager  of  a company 
without  written  authority,  and  in  commenting  upon  the  above 
case  the  Court  said:  “The  manager  . . . appears  to  us  to 

stand  in  a very  different  position  from  its  president.  The  latter 
is  one  of  the  corporation,  the  chief  partner,  and  in  a sense  its  organ 
and  representative:”  Freehold  Loan  and  Savings  Co.  v.  Bank  of 
Commerce  (1879),  44  U.C.R.  284.  The  effect  of  the  amendment 
now  under  consideration  appears  to  me  to  have  extended  the 
principle  of  the  case  of  Bank  of  Toronto  v.  McDougall,  and  made  it 
non-permissible  for  the  affidavit  to  be  made  by  the  vice-president, 
manager,  assistant  manager,  secretary,  or  treasurer,  but  as  to 
officers  or  agents  other  than  the  foregoing,  authority  should  be 
conferred  by  resolution  of  the  directors.  . 

Then  do  the  words  “any  such  affidavit  made  by  an  officer  or” 
agent”  refer  to  and  cover  all  the  classes  of  persons  referred  to  in  the' 
section,  or  are  they  limited  to  such  officers  and  agents  only  as 
require  the  authority  of  a resolution  of  the  directors?  It  seems 
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clear  that  they  are  limited  to  the  latter  class;  the  insertion  of  the 
words  ‘‘made  by  an  officer  or  agent shews  that  the  Legislature 
was  dealing  only  • with  the  class  requiring  the  authority  of  the 
resolution,  and,  had  it  been  intended  to  cover  the  president,  etc., 
the  sentence  in  question  would  have  read  “any  such  affidavit  shall 
state  that  the  deponent,’’  etc.  So,  as  I read  this  section,  the 
affidavit  of  hona  fides  is  not  open  to  the  objection  taken,  nor  is  the 
affidavit  of  renewal.  The  mortgage  was  in  default,  and  the  de- 
fendants had  the  right  to  take  possession  of  the  goods.  It  is  not 
open  to  these  plaintiffs  to  complain  of  the  seizure  being  excessive, 
or  that  no  inventory  was  made  or  memorandum  given  to  the  mort- 
gagor, and  in  any  event  I find  that  the  seizure  was  not  excessive, 
and  that  the  taking  of  an  inventory,  if  it  had  otherwise  been  neces- 
sary, was  waived  by  the  mortgagor. 

Mr.  Cassels  urged  that  Glanville,  by  virtue  of  the  assignment 
from  the  Universal  Skirt  Company,  did  not  acquire  the  right  to 
continue  this  action,  other  than  for  the  recovery  of  judgment  upon 
the  notes,  and  that  it  was  not  open  to  him  to  question  the  validity 
of  the  mortgage.  I think,  however,  that,  the  action  having  been 
revived,  it  was  so  for  all  purposes,  and  that  this  objection  is  not 
open  to  the  defendants. 

The  action  as  against  Brophy  Cains  Limited  entirely  fails,  and 
must  be  dismissed  with  costs. 

The  plaintiffs  appealed  from  this  judgment  to  a Divisional 
Court,  and  the  appeal  was  heard  by  Falconbridge,  C.J.K.B., 
Britton  and  Riddell,  JJ.,  on  the  6th  March,  1908. 

G.  H.  Watson,  K.C.,  and  fi.  J.  Slattery,  for  the  plaintiffs. 

Hamilton  Cassels,  K.C.,  and  R.  S.  Cassels,  for  the  defendants 
Brophy  Cains  Limited. 

The  arguments  of  counsel  and  the  statutes  and  authorities  cited 
are  so  fully  referred  to  in  the  judgments  that  it  is  not  necessary  to 
set  them  out  here. 

April  25,  1908.  Falconbridge,  C.J.: — The  judgment  appealed 
from  sets  out  the  facts  and  disposes  of  the  merits. 

All  attacks  upon  the  chattel  mortgage  on  the  ground  of  insolvency 
of  the  defendant  Gormley,  or  unjust  preference  or  bad  faith  of  any 
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kind,  entirely  failed,  and  the  findings  of  the  trial  Judge  in  this 
regard  were  not  complained  of  before  us  in  argument,  although 
objection  was  formally  taken  in  the  notice  of  motion. 

The  plaintiffs'  sole  contention  before  us  was  entirely  technical 
and  non-merit orious.  It  is  that  the  chattel  mortgage  and  renewal 
thereof  do  not  comply  with  R.S.O.  1897,  ch.  148  (the  Bills  of  Sale 
and  Chattel  Mortgage  Act)  and  amendments  thereto. 

The  defendants  Brophy  Cains  Limited  contend  that  the  right 
of  the  president  to  make  the  affidavit,  not  as  agent  but  as  exercising 
the  corporate  powers  of  the  company,  decided  in  1865  by  Bank  of 
Toronto  v.  McDougall,  15  C.P.  475,  and  affirmed  in  Freehold  Loan 
and  Savings  Co.  v.  Bank  of  Commerce,  44  U.C.R.  284,  was  not 
impaired  or  affected,  nor  intended  to  be  impaired  or  affected,  by 
the  statute  3 Edw.  VII.  ch.  7,  sec.  30. 

These  defendants  further  contend  that  their  having  taken 
possession  of  the  goods  validates  the  mortgage,  if  there  should  be 
any  infirmity  in  it  or  in  the  registration  thereof.  And  also  that  the 
original  plaintiffs  had  and  have  no  right  of  action,  and  that  in  any 
event  their  assignee  has  none. 

I agree  in  the  results  arrived  at  by  my  brother  Britton. 

The  judgment  of  the  majority  of  the  Court  is  that  this  appeal 
shall  be  dismissed  with  costs. 

The  money  in  court  in  this  cause  and  in  Gormley  v.  Brophy  Cains 
Limited  will  now  be  paid  over  to  Brophy  Cains  Limited. 

Britton,  J.: — I have  taken  considerable  time  to  consider  this 
case,  and  have  had  the  advantage  of  a perusal  of  the  elaborate  and 
very  carefully  considered  judgment  of  my  brother  Riddell. 

The  defendants  Brophy  Cains  Limited  were  creditors  of  the 
defendants  Gormley  & Co.,  to  a large  amount,  and  on  the  6th 
February,  1906,  Gormley  & Co.  executed  a chattel  mortgage  in 
favour  of  Brophy  Cains  Limited  for  the  sum  of  $8,988.15  on  all 
the  stock  in  trade  of  Gormley  & Co.,  at  their  place  of  business  at 
the  town  of  Renfrew^ 

This  chattel  mortgage  was  filed  in  the  proper  office,  and  w’-as 
renewed  by  renewal  filed  on  the  8th  February,  1907. 

It  is  alleged  that  on  the  6th  February,  1906,  Gormley  & Co. 
were  in  insolvent  circumstances,  and  unable  to  pay  their  debts  in 
full,  and  this  chattel  mortgage  is  attacked  as  a fraudulent  preference 
in  favour  of  Brophy  Cains  Limited,  and  on  other  grounds. 
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Gormley  & Co.  became  indebted  to  the  Universal  Skirt  Company 
in  the  sum  of  $330.29,  being  the  amount  of  promissory  notes  which 
fell  due  in  March  and  April,  1907,  and  for  interest  thereon. 

On  the  18th  March,  1907,  Brophy  Cains  Limited,  purporting 
to  act  under  their  chattel  mortgage,  took  possession  of  all  the  goods 
covered  by  the  mortgage,  and  proceeded  to  sell,  and  did  sell,  the 
greater  part  of  such  goods.  Prior  to  the  last  mentioned  date  Brophy 
Cains  Limited  had,  with  the  consent  of  Gormley  & Co.,  sold  some 
of  the  goods. 

On  the  20th  Jmie,  1907,  the  Universal  Skirt  Company,  on  behalf 
of  themselves  and  all  other  creditors  of  Gormley  & Co.,  commenced 
this  action  to  set  aside  the  chattel  mortgage,  and  to  compel  the 
defendants  Brophy  Cains  Limited  to  account  for  the  goods. 

On  the  13th  August,  1907,  Israel  Davis  Holofceuer  and  Samuel 
Davis  Holofceuer,  trading  under  the  name' of  the  Universal  Skirt 
Company,  became  insolvent,  and  made  an  assignment  for  the 
benefit  of  their  creditors  to  James  Glanville,  of  Toronto. 

On  the  12th  September,  1907,  by  order  of  revivor,  the  action 
was  ordered  to  be  continued  in  the  name  of  John  Glanville,  assignee. 

The  case  was  brought  to  trial  on  the  13th  November,  1907,  at 
Ottawa,  and  there  the  record  was  amended  by  adding  James 
Glanville  as  plaintiff  by  revivor.  No  objection  was  taken  to  this. 
So  far  as  appears,  there  was  no  revivor  in  fact,  in  favour  of  the 
assignee  James  Glanville,  as  the  plaintiff. 

The  goods  in  question  have  been  sold,  part  before  any  proceed- 
ings, and  the  remainder  under  an  order  made  in  an  action  of  Gormley 
V.  Brophy  Cains  Limited,  and  the  proceeds  of  such  remainder, 
$4,576.74,  paid  into  court. 

The  result  of  the  trial  was  the  dismissal  of  this  action. 

All  questions  as  to  the  insolvency  of  Gormley  & Co.,  and  as  to 
the  chattel  mortgage  being  a fraudulent  preference,  and  as  to  its 
being  executed  with  the  intent  to  defeat  or  delay  creditors,  have 
been  disposed  of  in  favour  of  the  defendants.  The  transaction 
seems  to  have  been  open  and  above-board,  not  tainted  by  any 
fraud  whatever. 

When  the  chattel  mortgage  in  question  was  entered  into,  the 
Universal  Skirt  Company  were  not  creditors  of  Gormley  & Co.  to 
any  amount.  There  had  been  some  small  purchases  by  Gormley 
& Co.,  but  there  w^as  a clean  sheet  with  that  company  to  March, 
1906. 
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Although  Gormley  & Co.  did  owe  others  than  Brophy  Cains 
Limited  in  February,  1906,  these  other  creditors  had  been  all,  or 
nearly  all,  paid  off  before  the  commencement  of  this  action. 

On  this  appeal  the  plaintiffs  simply  attack  the  mortgage  and  its 
registration  as  invalid  under  the  Bills  of  Sale  and  Chattel  Mortgage 
Act,  R.S.O.  1897,  ch.  148,  and  the  amendments  thereto. 

First,  as  to  the  affidavit  of  hona  fides  I agree  with  the  decision 
of  the  trial  Judge.  It  seems  to  me  beyond  doubt  that  if  the  affidavit 
is  made  by  the  president,  vice-president,  manager,  assistant  man- 
ager, secretary,  or  treasurer  of  a company,  there  need  not  be  any 
special  authorization  by  resolution  of  the  directors  in  that  behalf. 

It  is  equally  clear  that  if  made  by  any  other  officer  or  agent, 
such  resolution  is  required,  and  if  made  by  any  other  officer  or  agent 
acting  as  authorized  by  such  resolution,  the  affidavit  must  state 
“that  the  deponent  is  aware  of  the  circumstances  connected  with 
the  sale  or  mortgage,  as  the  case  may  be,  and  has  personal  knowledge 
of  the  facts  deposed  to.'’ 

The  learned  trial  Judge  thinks  that  3 Edw.  VII.  ch.  7,  sec.  30, 
must  be  read  as  if  it  said  any  such  affidavit  made  by  an  officer  or 
agent  not  being  the  president,  vice-president,  manager,  assistant 
manager,  secretary,  or  treasurer.  That,  I think,  was  the  intention 
of  the  Legislature.  In  view  of  the  many  times  this  subject  has  been 
dealt  with  in  the  amendments  made,  it  is  not  to  be  assumed,  I 
think,  that  it  would  be  necessary  to  ask  an  officer  such  as  president, 
vice-president,  manager,  assistant  manager,  secretary,  or  treasurer, 
who  acted  in  the  taking  of  a chattel  mortgage,  to  swear  that  he  is 
aware  of  the  circumstances  connected  with  the  sale  or  mortgage, 
while  to  guard  against  authorizing  a man  who  is  a subordinate,  and 
who  may  really  know  nothing  about  the  matter,  an  affidavit  of 
knowledge  from  such  person  appointed  by  resolution  would  be 
eminently  proper. 

Apart  from  this,  however,  unless  this  section  goes  so  far  as  to 
declare:  first,  that  the  president  is  an  officer  within  the  meaning 
of  that  section;  second,  that  as  such  officer  he  must  make  the 
affidavit  of  knowledge;  and  third,  that  as  such  officer  he  is,  by  this 
special  enactment,  and  quoad  the  mortgage,  distinguished  from 
being  one  of  the  mortgagees,  as  held  in  Bank  of  Toronto  v.  McDougall, 
15  C.P.  475;  the  mortgage  should  be  upheld  under  the  decision  in 
that  case.  The  reasoning  in  that  case  is  not  questioned.  It  was. 
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as  stated  by  the  trial  Judge,  upheld  in  Freehold  Loan  and  Savings 
Co.  V.  Bank  of  Commerce,  44  U.C.R.  284.  In  this  last  mentioned 
case,  in  deciding  that  the  manager  could  be  regarded  only  as  an 
agent,  Hagarty,  C.J.,  quotes  with  approval  the  decision  in  Bank 
of  Toronto  v.  McDougall,  and  says:  ^'He  (the  president)  acts  directly 
and  in  chief,  and  not  by  delegation  . . . The  affidavit  could 

be  thus  ‘considered  as  the  affidavit  of  the  mortgagee  made  in  the 
only  way  the  mortgagee  could  make  the  affidavit,  namely,  through 
its  administrative  officer.’  I do  not  see  how  we  can  extend  the 
doctrine  here  laid  down  to  the  case  before  us.  The  manager  of 
this  company  appears  to  us  to  stand  in  a very  different  position 
from  its  president.  The  latter  is  one  of  the  corporation,  the  chief 
partner,  and  in  a sense  its  organ  and  representative.  The  manager 
is  an  executive  officer,  not  a corporator — a mere  agent,  with  certain 
specified  executive  functions,  acting  under  the  authority  and  direc- 
tion of  the  president  and  board  of  directors.” 

I am  unable  to  conclude  that  the  law  as  laid  down  in  that  case 
was  intended  to  be,  or  was  in  fact,  changed  by  subsequent  legis- 
lation. That  case  decided  that  the  affidavit  of  the  president  of  a 
company  mortgagee  was  practically  the  affidavit  of  a mortgagee. 
As  an  officer — if  merely  an  officer — if  not  president  and  so  mort- 
gagee, then  according  to  the  construction  contended  for  by  the 
plaintiff,  he  would  require  to  make  the  affidavit  in  the  words  of 
sec.  10,  as  amended  by  3 Edw.  VII.  ch.  7,  sec.  30.  I think  the  true 
construction  of  this  amended  section  is  that  only  such  officer  or 
agent  as  is  authorized  by  resolution  of  the  directors  in  that  behalf 
requires  to  make  the  affidavit  with  the  words  that  he  is  “aware  of 
the  circumstances  connected  with  the  sale  or  mortgage  as  the  case 
may  be.” 

If  the  affidavit  is  good  for  the  purpose  of  the  mortgage,  it  is 
equally  so  for  the  purpose  of  renewal.  It  was  the  same  deponent,' 
holding  the  same  position,  president  of  the  same  company  mort- 
gagees. = 

The  following  questions  of  great  importance  were  raised  by  the 
defendants  Brophy  Cains  Limited  by  way  of  defence  to  this  action : — 

1.  The  defendants  took  possession  of  the  property  covered  by 
the  chattel  mortgage,  with  the  consent,  as  it  is  alleged,  of  the  mort- 
gagors, and  goods  to  a very  considerable  amount  were  converted 
into  money.  As  to  the  proceeds  of  the  goods  so  sold,  it  is  said  that 
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the  mortgagor  himself  could  not,  nor  can  his  creditors,  have  any 
claim.  As  to  some  of  the  goods  taken  possession  of  prior  to  the 
commencement  of  this  action,  it  is  not  merely  a question  of  validat- 
ing a chattel  mortgage  declared  invalid.  It  is  more;  it  is  whether 
or  not,  apart  altogether  from  the  registration  of  the  chattel  mort- 
gage, these  goods  were  not  taken  possession  of  with  the  consent  of 
the  mortgagors,  and  under  such  circumstances  as  to  disentitle  them 
or  their  creditors,  or  any  one  claiming  under  them,  to  follow  these 
goods. 

2.  It  is  contended  that  the  original  plaintiffs,  the  Universal 
Skirt  Company,  have  no  right  of  action. 

3.  Even  if  the  Universal  Skirt  Company  had  any  right,  their 
assignee,  James  Glanville,  has  none — that  he  cannot  by  revivor 
continue  this  action. 

4.  It  is  contended  that  R.S.O.  1897,  ch.  147,  sec.  10,  cannot 
apply  to  a case  of  this  kind. 

To  all  of  these  questions  and  others  my  brother  Riddell  has 
given  great  consideration,  and  upon  them  has  given  an  exhaustive 
judgment. 

Coming  to  the  conclusion  that  the  affidavit  of  bona  fides  was 
sufficient,  and  that  the  chattel  mortgage  w^as  properly  registered 
and  renewed,  I do  not  deem  it  necessary  to  attempt  to  deal  with 
or  to  express  any  opinion  upon  these  other  questions,  further  than 
to  say  that,  in  my  opinion,  none  of  the  cases  cited,  or  to  which  we 
have  been  referred,  go  the  length  of  allowing  a creditor,  although 
suing  on  behalf  of  himself  and  all  the  creditors  of  a debtor — a debtor 
who  has  not  made  an  assignment  for  the  benefit  of  creditors,  and 
who  has  not  been  declared  an  insolvent — to  follow  the  proceeds  of 
goods  taken  under  a conveyance  not  void  for  fraud  in  fact,  but 
simply  declared  invalid  by  reason  of  non-compliance  with  the  Bills 
of  Sale  and  Chattel  Mortgage  Act. 


Riddell,  J.: — An  appeal  from  the  judgment  of  Mr.  Justice 
Mabee,  at  the  trial,  dismissing  the  action. 

Mrs.  Gormley  executed  a chattel  mortgage  to  the  defendants 
Brophy  Cains  Limited,  a joint  stock  company  in  Montreal,  for  the 
sum  of  $8,988.15,  upon  the  6th  February,  1906.  The  affidavit  of 
bona  fides  is  in  the  following  form:  “1,  Thomas  Brophy,  of  the  city 
of  Montreal,  in  the  county  of  Hochelaga,  in  the  Province  of  Quebec, 
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the  president  of  Brophy  Cains  Limited,  the  mortgagees/’  etc.,  and 
is  signed  ‘‘Thos.  Brophy.”  The  affidavit  speaks  of  securing  the 
payment  of  the  money  so  justly  due  or  accruing  due  as  aforemid,” 
but  no  point  is  made  of  this  misspelling. 

Upon  the  renewal,  the  affidavit  of  hona  fides  is  made  by  Mr. 
Brophy,  in  the  same  form — the  renewal  statement  was  filed  on  the 
6th  February,  1907. 

In  the  mortgage  the  money  is  made  payable  on  the  18th  July, 
1906.  No  payment  having  been  made,  these  defendants  delivered 
a warrant  on  the  18th  March,  1907,  to  their  agent  and  bailiff,  and 
he  took  possession  of  the  goods  shortly  thereafter.  The  said 
defendants,  through  their  agent,  sold  a great  part  of  the  goods 
without  interference  by  the  debtor  or  her  other  creditors. 

On  the  20th  June,  1907,  an  action  was  brought  by  the  Universal 
Skirt  Manufacturing  Company,  on  behalf  of  themselves  and  all 
other  creditors  of  Mrs.  Gormley,  against  Mrs.  Gormley  and  these 
defendants,  claiming  as  against  Mrs.  Gormley  the  sum  of  $330.29, 
and  as  against  Brophy  Cains  Limited  that  the  said  chattel  mort- 
gage was  fraudulent  and  void  as  against  the  creditors  of  Mrs.  Gorm- 
ley, made  for  the  purpose  of  defeating,  etc.,  such  creditors,  and  of 
unjustly  preferring  Brophy  Cains  Limited.  Further  claims  were 
made  that  the  chattel  mortgage  and  renewal  did  not  comply  with 
R.S.O.  1897,  ch.  148,  and  amending  Acts — that  Brophy  Cains 
Limited  had  seized  the  goods  and  sold  the  greater  part  of  them  at 
an  undervalue,  that  the  seizure  was  illegal  and  excessive — no 
inventory  was  taken,  and  that  Brophy  Cains  Limited  had  '‘acted 
wrongfully  and  without  'regard  to  the  rights  of  the  plaintiffs  and 
other  creditors  by  the  manner  in  which  they  disposed  of  the  goods, 
etc.,  of  the  defendant”  Mrs.  Gormley.  The  plaintiffs  claimed 
judgment  against  Mrs.  Gormley,  a declaration  that  the  chattel 
mortgage  and  renewal  are  fraudulent  and  void  and  should  be  set 
aside,  an  order  that  Brophy  Cains  Limited  account  for  the  proceeds 
of  the  sales  by  them,  and  general  relief. 

A statement  of  claim  was  delivered  on  the  20th  June,  1907. 
On  the  13th  August  the  Universal  Skirt  Manufacturing  Company 
made  an  assignment  for  the  benefit  of  their  creditors,  in  the  usual 
form,  to  James  Glanville,  and  he  caused  an  order  to  proceed  to  be 
taken  out,  12th  September,  "that  the  cause  may  be  continued  at 
the  suit  of  John  Glanville,  assignee,”  etc.,  reciting  that  the  plaintiffs 
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had  made  an  assignment  to  John  Glanville:  this  order  was  served 
13th  September,  and  not  moved  against. 

The  Brophy  Cains  Limited  (whom  I shall  call  hereafter  the 
defendants)  pleaded  the  facts  surrounding  the  making  of  the  chattel 
mortgage,  its  due  renewal,  a proper  taking  possession  of  the  goods, 
etc.,  the  knowledge  of  the  Universal  Skirt  Manufacturing  Company 
of  the  seizure  and  sale  by  them  without  objection,  that  the  former 
plaintiffs  had  no  right  to  attack  the  chattel  mortgage,  and,  if  they 
had,  the  new  plaintiff  had  not,  and  that  Glanville  had  no  status. 
Upon  these  pleadings  the  action  went  down  to  trial. 

Before  the  order  to  proceed,  the  original  plaintiffs  had,  20th 
June,  1907,  procured  an  injunction  order  from  the  local  Judge  at 
Pembroke;  but  upon  motion,  27th  June,  before  the  Chief  Justice 
of  the  Exchequer  Division,  that  learned  Judge  refused  to  continue 
the  injunction. 

Mrs.  Gormley  had,  however,  on  the  30th  May,  brought  an  action 
against  the  defendants  for  damages,  etc.,  arising  out  of  the  seizure 
and  sale,  and  an  injunction  was  obtained  upon  the  same  day  in  that 
action  from  the  same  local  Judge,  and  upon  motion  before  the 
Chief  Justice  of  the  Exchequer  Division  an  order  was  made  on  the 
27th  June  for  the  sale  of  the  goods,  etc.,  remaining  unsold,  the  sale 
to  be  en  bloc  and  by  a named  firm,  and  the  net  proceeds  paid  into 
Court.  This  was  done. 

The  latter  action  was  dismissed  at  the  trial,  and  we  have  dis- 
missed an  appeal  from  the  trial  judgment,  with  a modification  in- 
dicated hereafter. 

At  the  trial  of  the  action  now  under  appeal  judgment  went  against 
Mrs.  Gormley  for  the  amount  claimed,  but  these  defendants  suc- 
ceeded: this  appeal  is  solely  upon  the  ground  that  the  affidavit 
of  bona  fides  upon  the  chattel  mortgage  and  that  upon  the  renewal 
do  not  comply  with  the  statute  R.S.O.  1897,  ch.  148,  and  amending 
Acts;  and  the  Act  3 Edw.  VII.  ch.  7,  sec.  30,  it  is  argued,  has  not 
been  complied  with. 

The  section  is  as  follows:  ‘^Section  10  of  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  as  amended  by  section  19  of  the  Act  to  amend 
the  Statute  Law  passed  in  the  63rd  year  of  the  reign  of  Her  late 
Majesty,  is  repealed  and  the  following  substituted  therefor:  ^ 10.  The 
affidavit  of  bona  fides  required  by  this  Act  and  the  affidavit  required 
upon  the  renewal  of  a chattel  mortgage  may  be  made  by  one  of 
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two  or  more  bargainees  or  mortgagees,  and  if  a mortgage  be  made 
to  a company,  the  said  affidavits  may  be  made  by  the  president, 
vice-president,  manager,  assistant  manager,  secretary,  or  treasurer 
of  such  company,  or  by  any  other  officer  or  agent  of  such  company 
duly  authorized  by  resolution  of  the  directors  in  that  behalf.  Any 
such  affidavit  made  by  an  officer  or  agent  shall  state  that  the  de- 
ponent is  aware  of  the  circumstances  connected  with  the  sale  or 
mortgage,  as  the  case  may  be,  and  has  personal  knowledge  of  the 
facts  deposed  to.’” 

There  are  three  objections  taken,  namely: — 

1.  It  is  not  sworn  that  Thomas  Brophy,  the  deponent,  is  the 
president  of  the  company,  although  admittedly  he  is  such. 

2.  It  does  not  appear  from  the  affidavit  that  he  was  ^‘authorized 
by  resolution  of  the  directors  in  that  behalf.”  It  is  admitted  that 
he  was  not  so  authorized. 

3.  The  affidavit  does  not  state  that  “the  deponent  is  aware  of 

the  circumstances  connected  with  the  . . . mortgage  . . . 

and  has  personal  knowledge  of  the  facts  deposed  to.” 

As  to  the  first  point,  I agree  with  my  brother  Mabee,  the  learned 
trial  Judge — the  statute  does  not  make  it  imperative  that  the 
status  of  the  deponent  should  be  sworn  to. 

In  Carlisle  v.  Tail  (1882),  7 A.R.  10,  the  affidavit  of  hona  fides 
was  made  by  an  agent.  The  statute  then  in  force  was  R.S.O.  1877, 
ch.  119,  which  provided,  sec.  1,  that  such  affidavit  might  be  made 
by  an  agent  “if  such  agent  is  aware  of  all  the  circumstances  connect- 
ed therewith,”  etc.;  and  by  sec.  2 provides  that  the  affidavit  “shall 
state  that  the  mortgagor  ...  is  justly  and  truly  indebted 
to  the  mortgagee  . . . that  it  was  executed  in  good  faith  . . . 

and  not  for  the  purpose  of  protecting  the  mortgagor  ...  or 
of  preventing  the  creditors  . . . from  obtaining  payment  . . .” 

The  Court  of  Common  Pleas,  in  32  C.P.  43,  in  effect  considered  that 
the  knowledge  of  the  agent  should  be  sworn  to,  but  this  Was  re- 
versed by  the  Court  of  Appeal,  Burton,  J.A.,  saying  (p.  13):  “It 
is  true  that  the  section  of  the  Act  which  authorizes  an  agent  to 
make  the  affidavit  in  place  of  the  mortgagee  adds  the  words — ‘if 
such  agent  is  aware  of  the  circumstances;’  . . . but  it  appears 
to  me  that  we  should  be  adding  to  the  requirements  of  this  Act  of 
Parliament  were  we  to  hold  it  necessary  that  the  agent  should  swear 
to  that  in  addition  to  what  the  second  section  in  terms  requires  . . • 
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If  these  words  had  been  carried  into  the  section  which  prescribes 
what  the  affidavit  shall  state,  it  would  of  course  be  no  answer  . . . 
to  say  they  are  immaterial  . . . The  Legislature  having 

declared  that  the  affidavit  should  be  in  that  form,  it  would  have  to 
be  strictly  followed;  it  has  not  said  so,  but  has  declared  that  the 
affidavit  may  be  made  either  by  the  mortgagee  or  the  agent  . . 

Had  the  statement  required  this  to  be  sworn  to,  I agree  with 
the  argument  of  the  appellants  that  the  description  of  Mr.  Brophy 
in  the  beginning  of  the  affidavit  would  not  be  sufficient  to  answer 
the  requirements  of  the  statute:  Re  Town  of  Toronto  Junction  and 
Toronto  R.W.  Co.  (1908),  11  O.W.R.  182,  at  p.  183. 

The  second  and  third  points  are  not  so  clear.  I have  made  an 
examination  of  the  Acts  historically,  and  shall  attach  a memorandum 
of  the  results  of  my  examination.  Such  examination  convinces  me 
that  63  Viet.  ch.  17,  sec.  19,  and  3 Edw.  VII.  ch.  7,  sec.  10,  are 
successive  efforts  to  codify  the  law  and  to  remove  anomalies  ex- 
isting— and  I think  that  if'  a mortgage  is  made  to  a company  we 
must  look  to  this  section  for  the  description  of  the  persons  who 
may  make  the  affidavit  of  hona  fides. 

The  statute  makes  two  classes:  (1)  those  persons  whose  offices 
are  specifically  named;  and  (2)  those  whose  offices  are  not  named. 
The  president,  vice-president,  manager,  assistant  manager,  secretary, 
or  treasurer  of  the  company  compose  the  first  class,  and  all  other 
officers  or  agents  of  the  company  the  other — and  the  affidavit  may 
be  made  by  any  one  belonging  to  the  first  class  without  resolution 
of  the  company — any  one  in  the  second  class  must  have  authority 
conferred  upon  him  by  resolution  of  the  directors  in  that  behalf. 

Upon  the  second  ground,,  then,  I agree  with  the  learned  trial 
Judge. 

I am  unable,  however,  to  follow  my  brother  Mabee  in  the  de- 
cision he  has  come  to  upon  the  third  point.  The  learned  Judge 
considers  that  ^Ahe  insertion  of  the  words  ‘made  by  an  officer  or 
agenU  shews  that  the  Legislature  was  dealing  only  with  the  class 
requiring  the  authority  of  the  resolution,  and,  had  it  been  intended 
to  cover  the  president,  etc.,  the  sentence  in  question  would  have 
read  ‘any  such  affidavit  shall  state  that  the  deponent,’”  etc.  It  is 
apparently  overlooked  that  the  section  is  dealing  with  “the  affidavit 
of  hona  fides  required  by  this  Act  and  the  affidavit  required  upon  the 
renewal  of  a chattel  mortgage” — that  is  the  only  connection  in 
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which  the  word  ‘'affidavit’^  is  used — and  ''such  affidavit’’  means 
an  affidavit  of  hona  fides  or  an  affidavit  on  renewal.  And  the  section 
deals  with  such  affidavits  by  others  than  officers  or  agents  of  a 
company,  viz.,  affidavits  by  one  of  two  or  more  bargainees  or 
mortgagees,  and,  had  the  terminology  suggested  by  my  learned 
brother  been  used,  it  would  have  necessitated  a statement  in  an 
affidavit  by  one  of  two  or  more  bargainees  or  mortgagees  that  he 
was  aware  of  all  the  circumstances,  etc.,  etc.,  a statement  which 
never  had  previously  been  required  and  which  it  was  not  intended 
to  require  in  the  future. 

As  I read  the  section,  the  Legislature,  forming  two  classes  of 
officers  or  agents,  authorizes  one  class  to  make  the  affidavit,  but 
requires  the  other  to  obtain  authority  by  resolution  of  the  board 
of  directors.  When  this  authority  has  been  obtained,  all  officers 
and  agents  are  on  the  same  footing.  This  I consider  the  effect  of 
the  last  part  of  the  first  sentence  of  the  section.  But  I am  of  opinion 
that  the  clear  and  express  words  of  the  statute  must  be  given  full 
effect  to,  and  that  any  officer  or  agent,  no  matter  which  class  he 
may  belong  to,  must  in  his  affidavit  state  that  he  is  aware  of  all 
the  circumstances,  etc. 

The  case  of  Bank  of  Montreal  v.  McDougall,  15  C.P.  475,  is  cited 
by  the  defendants  as  opposed  to  this  view.  The  statute  in  force 
at  that  time  was  G.  S.  U.  C.  ch.  45:  and  it  was  held,  Richards,  J., 
hasitante,  that  the  president  of  the  bank  might  make  the  affidavit 
of  hona  fides  upon  taking  the  chattel  mortgage  without  the  authority 
in  writing  necessary  under  the  Act  in  the  case  of  an  agent.  Had 
there  been  no  change  made  in  the  legislation,  we  should  be  bound 
by  this  decision  to  hold  the  affidavit  made  by  the  president  of  the 
defendants  upon  the  taking  of  the  mortgage  sufficient. 

The  decision  seems  to  proceed  upon  the  ground  that,  as  the 
president  in  taking  the  mortgage  for  and  in  the  name  of  the  bank 
was  exercising  the  corporate  powers  of  the  bank  in  the  only  way  in 
which  they  could  be  exercised  at  all,  and  that  he  was  not  in  the 
proper  acceptation  of  the  term  an  agent,  he  did  not  come  within 
the  words  of  the  statute  C.  S.  U.  C.  ch.  45,  sec.  1,  an  agent  . . . 

to  take  such  mortgage” — ^the  mortgage  was  not  taken  by  an  agent 
at  all — and  so  the  affidavit  made  by  the  officer  acting  for  the  bank 
might  properly  ''be  considered  as  the  affidavit  of  the  mortgagee, 
made  in  the  only  way  the  mortgagee  could  make  the  affidavit  . . . 

9 — ^VOL.  XVII.  O.L.B. 
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and  so  in  that  respect  the  requirements  of  the  statute  are  complied 
with.”  The  reasoning  seems  to  be : the  statute  requires  an  affidavit 
of  hona  fides  by  mortgagee  or  agent;  unless  the  chattel  mortgage  is 
taken  by  an  agent,  no  agent  can  make  this  affidavit;  therefore,  if 
any  affidavit  is  required,  it  must  be  such  an  affidavit  as  is  possible 
to  be  made;  the  only  possible  affidavit  is  that  made  by  the  president, 
‘Hhe  very  officer  representing  and  acting  for  the  bank  in  taking 
the  mortgage.” 

The  decision  may  very  well  be  supported  on  the  doctrine  ‘‘lex 
non  cogit  ad  impossibilia,”  on  which  it  has  been  held  that,  e.g.,  an 
undivided  interest  in  a chattel  may  be  mortgaged  without  following 
the  provisions  of  the  legislation.  Now,  the  difficulty  has  been  done 
away  with  by  legislation — the  affidavit  may  be  made  by  any 
officer,  though  he  may  not  be  the  person  who  acts  for  the  company 
in  taking  the  mortgage.  “Cessante  ratione  cessat  ipsa  lex.” 

But  the  case  in  15  C.P.,  while  deciding  that  the  affidavit  of  hona 
fides  made  by  the  president  in  the  existing  state  of  legislation  might 
“properly  be  considered  as  the  affidavit  of  the  mortgagee,”  does  not 
decide  or  indicate  that  this  affidavit  was  not  the  affidavit  of  an  officer 
of  the  company — in  fact  it  was  the  affidavit  of  an  officer,  though 
it  was  also  deemed,  for  the  purpose  of  the  statute,  the  affidavit  of 
the  mortgagee.  I do  not  see  how  this  case  obliges  us  to  hold 
that  the  express  words  of  the  statute  of  1903  do  not  apply  to 
such  an  affidavit. 

It  has  been  held  that  such  an  affidavit  could  not  be  made  by  a 
manager:  Freehold  Loan  and  Savings  Co.  v.  Bahk  of  Commerce, 
44  U.C.R.  284;  or  a secretary  and  treasurer:  Greene  v.  Castleman 
(1894),  25  O.R.  113.  I know  of  no  reason  why  it  might  not  be  as 
effectively  argued  that  the  president  is  brought  by  this  legislation 
to  the  same  plane  as  that  formerly  occupied  by  the  other  officers 
referred  to,  as  that  they  are  raised  to  that  formerly  occupied  by  him. 
All  such  officers  are  now  upon  the  same  footing  as  a president,  and 
I do  not  think  we  should  construe  the  statute  as  though  it  read, 
“All  such  affidavits  made  by  an  officer  or  agent  except  the  president.” 
Moreover,  the  case  in  15  C.P.  is  no  authority  for  the  proposition 
that  the  president  may  make  the  affidavit  upon  renewal — and,  even 
though  we  should  be  bound  by  that  case  to  hold  the  original  affidavit 
sufficient,  we  are  not  bound  to  hold  that  on  renewal  also  sufficient. 

With  the  most  profound  respect  for  the  learned  Judges  who 
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decided  that  case,  I may  be  allowed  to  say  that  their  reasoning  does 
not  commend  itself  to  my  judgment,  and  that  the  decision  should 
not  be  followed  as  an  authority  for  more  than  is  actually  decided — 
and  the  affidavit  on  renewal  should  be  held  insufficient. 

The  dicta  of  the  Court  of  King’s  Bench  in  deciding  the  case  of 
Freehold  Loan  and  Savings  Co.  v.  Bank  of  Commerce,  44  U.C.R.  284, 
are  to  be  read  and  applied  with  caution.  The  cases  cited  in  21 
Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  pp.  849,  850,  and  851,  and  in 
our  own  Court  Hereford  R.W.  Co.  v.  The  Queen  (1894),  24  S.C.R.  1, 
may  be  referred  to;  also  Angell  & Ames  on  Private  Corporations, 
p.  179. 

Then  as  to  the  defences,  it  is  important  to  consider  the  position 
of  the  action  upon  this  appeal.  All  allegations  of  fraud  and  wrong- 
doing have  been  disproved,  and  the  appeal  against  the  findings  upon 
these  grounds  has  not  been  pressed — the  whole  attack  upon  the 
chattel  mortgage  is  now  founded  upon  the  statute  R.S.O.  1897, 
ch.  148. 

The  rights  of  the  original  plaintiffs  should  first  be  considered: 
sec.  5 provides  that  if  the  mortgage  . . . and  affidavits  are 

not  registered  as  by  this  Act  provided,  the  mortgage  . . . shall 

be  absolutely  null  and  void  as  against  creditors  of  the  mortgagor,” 
etc.,  and  if  the  mortgage  be  good  at  first,  it  by  sec.  18  shall  cease 
to  be  valid  as  against  the  creditors  of  the  persons  making  the  same 
. . . unless”  properly  renewed;  and  sec.  38  extends  the  meaning 

of  the  word ‘^creditors”  to  cover  “creditors  of  the  mortgagor  . . . 
suing  on  behalf  of  themselves  and  other  creditors,”  etc.  At  some 
time  before  the  action  began  the  original  plaintiffs  were  undoubtedly 
in  a position  to  attack  this  chattel  mortgage.  But  it  is  contended 
that  the  taking  possession  of  the  goods,  etc.,  put  an  end  to  this 
right — this  is  answered  by  sec.  40  of  the  statute.  The  further 
claims  are  made  by  the  defendants,  that  the  sale  by  them  is  a suffi- 
cient defence,  and  in  any  case  the  present  plaintiff  cannot  succeed. 
The  success  of  the  first  of  these  defences  will  depend  upon  the  effect 
to  be  given  to  R.S.O.  1897,  ch.  147,  sec.  10: — 

“In  the  case  of  a gift,  conveyance,  assignment  or  transfer  of  any 
property,  real  or  personal,  which  in  law  is  invalid  against  creditors, 
if  the  person  to  whom  the  gift,  conveyance,  assignment  or  transfer 
was  made  shall  have  sold  or  disposed  of,  realized  or  collected  the 
property  or  any  part  thereof,  the  money  or  other  proceeds  may  be 
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seized  or  recovered  in  any  action  by  a person  who  would  be  entitled 
to  seize  and  recover  the  property  if  it  had  remained  in  the  possession 
or  control  of  the  debtor  or  of  the  person  to  whom  the  gift,  convey- 
ance, transfer,  delivery  or  payment  was  made,  and  such  right  to 
seize  and  recover  shall  belong,  not  only  to  an  assignee  for  the 
general  benefit  of  the  creditors  of  the  said  debtor,  but  in  case  there 
is  no  such  assignment,  shall  exist  in  favour  of  all  creditors  of  such 
debtor. 

(2)  Where  there  has  been  no  assignment  for  the  benefit  of 
creditors,  and  the  proceeds  are  of  a character  to  be  seizable  under 
execution,  they  may  be  seized  under  the  execution  of  any  creditor, 
and  shall  be  distributable  amongst  the  creditors  under  the  Creditors^ 
Relief  Act  or  otherwise. 

“ (3)  Where  there  has  been  no  assignment  for  the  benefit  of 
creditors,  and  whether  the  proceeds  realized  aforesaid  are  or  are  not 
of  a character  to  be  seized  under  execution,  an  action  may  be  brought 
therefor  by  a creditor  (whether  an  execution  creditor  or  not),  on 
behalf  of  himself  and  all  other  creditors,  or  such  other  proceedings 
may  be  taken  as  may  be  necessary  to  render  the^said  proceeds 
available  for  the  general  benefit  of  the  creditors.” 

Does  this  section  cover  the  case  of  a chattel  mortgage,  invalid 
by  reason  of  non-compliance  with  the  provisions  of  R.S.O.  1897, 
ch.  148,  or  is  its  operation  confined  to  chattel  mortgages  which  are 
invalid  under  R.S.O.  ch.  147? 

The  original  legislation  is  to  be  found  in  58  Viet.  ch.  23,  in  which 
the  wording  is  practically,  though  not  precisely,  the  same.  Both 
in  the  original  Act  and  in  the  revision  the  marginal  note  reads 
‘‘fraudulently” — in  the  original  Act,  “Where  goods  or  other 
property  fraudulently  assigned  have  been  sold  by  assignee,”  and 
the  revised  statute,  “Following  the  proceeds  of  property  fraudu- 
lently transferred” — and,  if  we  could  read  the  marginal  notes  as 
part  of  the  Act,  it  would  be  clear  that  the  Act  did  not  cover  the 
case  of  an  innocent  slip  by  the  mortgagee.  But  we  must  read  the 
text  and  not  the  marginal  note:  Maxwell,  3rd  ed.,  pp.  58,  59,  and 
cases  cited.  Nor  does  the  original  Act  purport  to  be  an  amendment 
of  the  Act  respecting  Assignments  and  Preferences  by  Insolvent 
Persons,  R.S.O.  1887,  ch.  124,  or  of  the  Act  54  Viet.  ch.  20.  Nor 
is  the  language  “invalid  as  against  creditors  by  reason  of  the  pro- 
visions of”  any  Act — the  language  is  perfectly  general,  and  the 
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conveyance,  etc.,  is  one  which  in  law  is  invalid  as  against 
creditors.” 

Nor  can  any  advantage  be  taken  of  the  terminology  em- 
ployed in  describing  the  infirmity  '^invalid.”  By  R.S.O.  1887, 
ch.  125,  the  chattel  mortgage  was  (sec.  4)  absolutely  null  and 
void  ^‘as  against  creditors”  if  the  original  filing  was  imperfect, 
and  upon  the  expiry  of  a year,  unless  the  proper  statement 
and  affidavit  were  filed,  the  mortgage  (sec.  11)  shall  cease 
to  be  valid  as  against  the  creditors,”  etc.  Those  whose 
infirmity  arose  from  the  facts  of  the  transaction  were  governed 
by  R.S.O.  1887,  ch.  124  (2),  and  54  Viet.  ch.  20.  The  R.S.O. 
1887,  ch.  124  (2),  provides  that  such  conveyances  “shall  as 
against  them  (^.e.,  creditors,  etc.)  be  utterly  void,”  and  the  same 
terminology  is  employed  in  the  amending  Act,  54  Viet.  ch.  20.  So 
that  it  will  be  seen  that  the  nearest  approach  to  the  expression 
“in  law  is  invalid”  is  to  be  found  in  the  R.S.O.  1887,  ch.  126,  sec.- 11, 
the  case  of  non-renewal,  and  the  language  used  in  describing  the 
condition  of  a chattel  mortgage  which  has  a fatal  technical  defect 
upon  the  original  filing,  is  much  like  that  used  in  describing  the 
condition  of  one  which  is  void  by  reason  of  fraud. 

It  is  true  that  the  same  general  words  “gift,  conveyance,  assign- 
ment or  transfer”  are  used  in  the  Act  of  1895  as  in  the  R.S.O.  1887, 
ch.  124,  sec.  2,  and  in  the  Act  of  1891.  I am  not  able,  however,  to 
say  that  this  circumstance  can  be  permitted  to  affect  the  generality 
of  the  words  in  the  Act  of  1895. 

I am  of  opinion,  then,  that  the  sec.  10  under  consideration 
applies  as  well  to  the  case  of  a chattel  mortgage  invalid  by  reason  of 
non-compliance  with  the  statutory  formalities  as  to  that  of  a chattel 
mortgage  invalid  as  a fraudulent  preference,  etc.  This  conclusion 
is  not  opposed  to  the  decision  of  the  late  Mr.  Justice  Street  in  Conn 
V.  Smith  (1897),  28  O.R.  629,  in  which  that  very  learned  Judge  held 
that  the  provisions  of  this  section  were  not  applicable,  at  least  under 
the  circumstances  of  that  case,  to  bills  of  lading  and  warehouse 
receipts  taken  by  a bank  under  the  Bank  Act.  Some  of  the  language 
used  in  the  judgment  may  be  considered  opposed  to  the  conclusion 
I have  arrived  at:  but  the  result  is  not,  I think,  at  all  different. 
On  p.  631  the  report  is:  “There  was  sufficient  pressure  used  by  the 
bank  ...  to  exclude  the  intent  of  a fraudulent  preference. 
They  were,  therefore,  not  ‘invalid  against  creditors’  by  virtue  of 
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an34hing  contained  in  the  Act  respecting  assignments  and  prefer- 
ences by  insolvent  persons,  ch.  124,  R.S.O.,  or  in  any  Act  in  pari 
materia.  In  interiDreting  the  clause  of  ch.  23  of  the  Ontario  Act  of 
1895  . . . regard  must  be  had  to  the  context  and  to  the  specific 

objects  of  the  legislation  of  which  it  forms  part.  These  are  the 
prevention  of  frauds  upon  creditors,  and  the  prevention  of  unjust 
preferences  of  one  creditor  over  another  by  insolvent  persons. 
Transfers  of  property  under  certain  circumstances  are  by  these 
enactments  declared  invalid  against  creditors,  and  by  the  section 
of  the  Act  of  1895,  above  quoted,  where  the  property  transferred 
has  been  sold  by  the  transferee  so  that  it  cannot  be  seized  in  specie, 
an  action  to  obtain  from  him  the  proceeds  is  given  to  the  creditors 
of  the  transferor.  The  provisions  of  these  Acts,  it  will  be  observed, 
are  directed  against  the  acts  of  persons  in  insolvent  circumstances 
who  may  be  endeavouring  to  prevent  the  proper  and  equal  dis- 
tribution of  their  assets  amongst  their  creditors.  The  plaintiff, 
however,  seeks  to  treat  the  section  of  the  Act  of  1895  as  applicable 
to  transfers  of  property  for  reasons  in  which  the  rights  of  creditors 
as  such  are  not  in  any  degree  involved.  If  the  . . transac- 

tions between  the  bank  and  the  defendant  Smith  were  invalid,  it  is 
not  because  they  interfered  with  the  rights  of  creditors,  but  because 
they  were  contrary  to  the  limitations  imposed  by  Parliament 
upon  the  banks  in  their  dealings  with  personal  property.  The 
considerations  applicable  to  money  received  in  the  course  of  such 
transactions  as  these,  seem  very  different  from  those  applicable  to 
money  received  by  means  of  transfers  declared  void  as  against 
creditors:  and  where  the  effect  of  giving  to  the  Act  of  1895  the 
extended  application  contended  for  by  the  plaintiff  would  be  so  far- 
reaching,  I think  the  safe  course  is  to  treat  the  words  ^ invalid  against 
creditors’  as  limited  to  transactions  invalid  against  creditors  qua 
creditors,  and  not  as  extending  to  transactions  declared  invalid 
for  reasons  other  than  those  designed  to  protect  creditors.” 

It  is,  I think,  apparent,  that  one  of  the  objects  of  the  formalities 
in  the  Chattel  Mortgage  Act  is  the  protection  of  creditors,  and  that 
to  that  extent  at  least  the  materia  of  this  Act  is  par  with  that  of  the 
R.S.O.  ch.  147 — and  it  is  equally  apparent  that  the  mind  of  the 
learned  Judge  was  not  directed  to  the  case  of  conveyances  declared 
invalid  by  that  Act.  With  a slight  modification,  I would  adopt 
the  language  of  the  learned  Judge,  and  in  its  essence  I adopt  his 
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reasoning,  which  is  that  the  section  applies  to  every  conveyance 
invalid  by  any  law  which  is  made  for  the  protection  of  creditors 
of  the  grantor. 

Being  of  the  opinion  that  the  section  applies  to  such  a case  as 
this,  it  will  next  be  necessary  to  consider  the  position  of  one  asserting 
a right  to  take  advantage  of  it. 

The  wording  of  the  statute  is  perhaps  difficult — the  effect  is, 
that  if  a person  is  in  such  a position  as  that,  if  the  property  had 
remained  in  the  possession  of  the  debtor  or  mortgagee,  he  would  be 
entitled  to  seize  or  recover  the  property,  then  he  may — the  property 
being  converted,  say,  into  money  or  other  property — seize  or 
recover  in  an  action  this  money  or  other  property.  It  would  seem 
that  the  seizing  as  well  as  the  recovering  must  be  in  an  action,  as 
sub-secs.  (2)  and  (3)  indicate.  And  this  is  made  more  clear  by  the 
provision  that  it  is  only  a person  who  would  be  entitled  to  seize 
and  recover  the  property,  had  it  remained  in  the  possession  of  the 
mortgagor  or  mortgagee,  who  is  given  the  right,  and  a simple 
contract  creditor  is  considered  to  be  such  a person:  sub-sec.  (3). 
Obviously  the  only  right  such  a person  has  to  seize  or  recover  the 
original  property  is  through  a writ  of  execution  in  an  action.  It 
may  be  that  the  case  of  subsequent  mortgagee  or  purchaser  has  not 
been  in  terms  provided  for.  If  I am  right  in  holding  that  the 
section  applies  to  chattel  mortgages  defective  and  therefore  invalid 
for  non-compliance  with  the  prescribed  formalities  upon  fifing  or 
renewal,  it  might  seem  reasonable  that  a subsequent  mortgagee, 
etc.,  should  have  the  right  to  seize  the  proceeds  of  the  property 
disposed  of — a new  form  of  taking  in  withernam.  It  is  not  neces- 
sary, however,  to  decide  that  point  in  this  case.  The  goods  were 
sold  from  time  to  time,  and  the  proceeds  sent  by  draft  to  Montreal, 
and  it  will  hardly  be  contended  that  the  proceeds  in  this  case  were 
of  a character  to  be  seizable  under  execution  under  sub-sec.  (2), 
but  the  action  of  the  original  creditors  must  be  under  sub-sec.  (3), 
“an  action  therefor,”  an  action  for  money.  It  seems  to  me  that 
the  right  of  the  original  plaintiffs,  then,  was  the  right  to  bring  an 
action  for  money.  I do  not  consider  this  a mere  naked  right  to 
sue  to  set  aside  the  chattel  mortgage,  nor  in  reality  is  the  action 
one  to  set  aside  the  mortgage  at  all.  It  is  an  action  for  money, 
based  indeed  upon  the  fact  that  the  chattel  mortgage  is  invalid, 
and  such  fact  must  be  proved — but  the  essence  of  the  action  is  a 
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right  to  be  paid  money  because  of  that  fact.  It  seems  to  me  that 
this  right  cannot  be  considered  other  than  the  right  to  receive 
money  from  the  mortgagee.  There  can,  I think,  be  no  doubt  that 
this  right  is  assignable,  and  the  next  question  is  ^‘Is  it  effectively 
assigned?’^  The  words  of  the  document  are,  ‘‘all  their  personal 
property  which  may  be  seized  and  sold  under  execution,  and  all 
their  real  estate,  credits,  and  effects;”  and  sec.  5 of  the  R.S.O. 
1897,  ch.  147,  provides,  these  w^ords  being  used,  that  the  assignment 
“shall  vest  in  the  assignee  all  the  real  and  personal  estate,  rights, 
property,  credits,  and  effects,  whether  vested  or  contingent,  be- 
longing at  the  time  of  the  assignment  to  the  assignor,  except  such 
as  are  by  law  exempt  from  seizure  or  sale  under  execution,”  etc. 
If  the  latter  words  contained  an  exhaustive  enumeration  of  all  that 
passes  under  such  an  assignment,  it  might  well  be  that  the  plaintiff 
here  would  be  in  a difficulty. 

Under  a /i.  /a.  at  the  common  law  a sheriff  could  seize  only  what 
he  could  sell:  Legg  v.  Evans  (1840),  6 M.  & W.  36,  per  Parke,  B.; 
and  that  was  the  goods  and  chattels,  including,  e.g.,  an  estate  for 
years,  which  is  a chattel  real:  Blackstone  Comm.,  vol.  3,  p.  417; 
but  deeds,  cheques,  or  other  securities  for  money,  could  not  be 
seized  and  sold  under  execution,  because  the  law  did  not  consider 
them  an  object  of  sale. 

The  Imperial  statute  1 & 2 Viet.  ch.  112,  which  was  followed  by 
our  Canadian  statute  20  Viet.  ch.  57,  changed  this;  and  sec.  12  of 
our  Act  makes  provisions  which  are  practically  the  same  as  those 
of  the  R.S.O.  1897,  ch.  77,  sec.  18 — the  history  being:  C.  S.  U.  C. 
ch.  22,  sec.  261;  R.S.O.  1877,  ch.  66,  sec.  28;  R.S.O.  1887,  ch.  64, 
sec.  17.  Under  this  legislation  it  has  been  decided  that  a debt  due 
from  a third  person  to  the  debtor  cannot  be  seized. 

In  Harrison  v.  Paynter  (1840),  6 M.  & W.  387,  a sum  of  money 
remained  in  the  hands  of  a sheriff  as  the  balance  of  the  proceeds 
of  the  goods  after  satisfying  two  executions — as  this  was  held  to 
constitute  a debt  from  the  levying  sheriff  to  the  person  whose  goods 
were  sold,  it  was  decided  that  this  debt  could  not  be  taken  in  execu- 
tion under  the  English  Act  1 & 2 Viet.  ch.  110,  sec.  12,  by  another 
sheriff.  Per  Parke,  B.^  at  p.  392:  “ Then  would  come  the  question, 
whether,  under  process  of  execution  directed  to  the  present  sheriff, 
he  could  seize  a debt  due  from  the  former  sheriff  to  the  defendant 
in  the  action.  Now,  although  bonds,  bills,  and  notes,  and  other 
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securities  for  money,  may  be  taken  in  execution  under  1 & 2 Viet, 
ch.  110,  sec.  12,  it  has  been  settled  that  mere  debts  cannot  be  seized.^' 
And  in  McNaughton  v.  Webster  (1860),  6 C.L.J.O.S.  17,  it  was  held 
that  open  accounts  could  not  be  sold  and  transferred  by  the  sheriff, 
even  if  they  could  be  seized;  and,  semble,  they  could  not  even  be 
seized  under  20  Viet.  ch.  57,  sec.  22.  So,  in  like  manner,  money  in 
the  hands  of  a third  person  for  the  debtor  was  not  exigible : France 
V.  Campbell  (1842),  6 Jur.  105;  Robinson  v.  Peace  (1838),  7 Dowl. 
P.C.  93;  even  if  such  third  person  be  the  agent  of  the  execution 
debtor:  Brown  v.  Perrott  (1841),  4 Beav.  585. 

Such  a ‘‘debt’’  as  this  would,  therefore,  not  be  liable  to  be  seized 
and  sold  under  execution.  To  give  effect  to  the  argument  that  the 
right  to  bring  the  action,  once  vested  in  the  original  plaintiffs,  did 
not  under  the  assignment  pass  to  the  present  plaintiff,  would 
necessitate  a holding  that  under  the  ordinary  assignment  for  the 
benefit  of  creditors,  book  debts  and  ordinary  trade  debts  would  not 
pass  to  the  assignee.  It  has  been  uniformly  considered  that  such 
debts  do  pass — and  this  may  be  based  upon  the  consideration  that 
the  generality  of  the  assignments  of  “credits  and  effects”  in  the 
operative  part  of  the  conveyance  is  not  diminished  by  the  provision 
in  the  Act  that  such  words  shall  pass  such  “credits  and  effects,  etc., 
except  such  as  are  by  law  exempt  from  seizure,”  etc.,  or  that  the 
words  “by  law  exempt,”  etc.,  should  be  referred  to  other  words  in 
the  enumeration,  and  not  to  “credits  and  effects,”  or  that  “by  law 
exempt”  refers  to  such  property  as  is  in||erms  declared  “exempt” 
by  the  legislation  respecting  executions,  R.S.O.  ch.  77.  None  of 
these  is  perfectly  satisfactory,  but  it  would  not  be  open  to  us  to 
change  the  law  as  it  has  been  universally  taken  to  be. 

The  right  then  is  assigned  to  the  plaintiff,  and,  so  far  as  concerns 
the  money  obtained  by  the  defendant  before  the  issue  of  the  writ, 
I think  he  should  be  held  to  have  a status  here.  And  in  respect  of 
the  proceeds  of  the  goods  sold  after  the  issue  of  the  writ,  these  are 
all  in  Court,  and  we  need  not  consider  how  the  case  would  have 
stood  if  the  defendants  had  been  permitted  to  sell  and  obtain  the 
money  therefor. 

The  result  of  this  judgment  is  that  the  chattel  mortgage  is  invalid 
as  against  creditors,  and  the  plaintiff,  having  obtained  judgment 
against  the  original  debtor,  is  entitled  to  issue  execution  against  her 
goods.  The  money  representing  those  goods  (it  is  not  pretended 
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that  she  has  anything  left  available  in  execution)  is  now  in  Court, 
and  the  Court  should  cause  it  to  be  employed  in  the  proper  way. 
It  would  be  absurd  to  require  all  the  other  creditors  of  Mrs.  Gormley 
to  bring  actions  or  take  any  other  proceedings.  The  principle  of 
equality  should  be  followed — ‘^equality  is  equity.’’  The  judgment 
should  have  declared  that  the  defendants  should  pay,  as  in  an 
ordinary  decree  in  an  action  for  the  benefit  of  creditors,  the  sum 
of  $4,375.93  found  in  the  action  of  Gormley  v.  Brophy  Cains 
Limited,  as  being  the  net  amount  obtained  by  them  before 
the  issue  of  the  writ  herein;  that  it  be  referred  to  the  Master 
in  Ordinary  to  determine  the  creditors  entitled  to  share,  etc.; 
that  upon  such  reference  the  defendants  shall  be  entitled 
to  prove  for  their  claim,  adding  thereto  their  costs  in  the  other 
action;  and  that  upon  the  reference  the  sum  of  $4,576.74  and 
interest  thereon  now  in  Court  be  also  considered  part  of  the  fund 
for  the  payment  of  creditors:  Dawson  v.  Moffatt  (1886),  11  O.R. 
484;  Re  Bokstal  (1896),  17  P.R.  201;  Wait  v.  Sager  (1891),  14 
P.R.  347. 

It  seems  probable  that  it  will  not  be  necessary  for^the  defendants 
actually  to  repay  any  money  they  have  received — but  all  the  rights 
of  all  parties  will  be  worked  out  in  the  Master’s  office. 

It  remains  now  to  consider  the  case  of  Heaton  v.  Flood  (1897), 
29  O.R.  87.  One  H.  on  the  4th  July,  1892,  made  a chattel  mortgage 
to  D.;  this  was  regularly  renewed  in  1893  and  1894,  the  last  being 
28th  June,  1894.  On  th%2nd  July,  1895,  D.  issued  his  warrant  to  a 
bailiff,  who  seized  the  goods,  but  left  them  on  the  premises.  The 
defendant  Flood  placed  a writ  of  ft.  fa.  in  the  hands  of  the  sheriff, 
who  seized  on  the  31st  July,  1895.  Upon  an  interpleader  issue  the 
Judge  of  the  county  court  of  the  county  of  Kent  held  in  favour  of 
the  execution  creditor.  Upon  appeal  the  Chief  Justice  of  the 
Common  Pleas  says : “The  learned  Judge  of  the  county  court  . . . 
does  not  state  exactly  what  the  ground  was  upon  which  he  pro- 
ceeded; if  it  was  that,  apart  from  the  provisions  of  sec.  38  of  the 
Act  57  Viet.  ch.  37  (O.),  the  respondent  as  a creditor  had  a locus 
standi  to  attack  the  mortgage  even  before  he  had  placed  his  execution 
in  the  hands  of  the  sheriff,  that  ground  was,  I think,  not  open  but 
concluded  against  the  respondent  by  authority  binding  upon  the 
learned  Judge  and  upon  us,  notwithstanding  the  view  expressed  by 
the  learned  Chief  Justice  of  the  Supreme  Court  in  Clarkson  v. 
McMaster  (1895),  25  S.C.R.  96,  though  no  doubt  open  for  considera- 
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tion  by  the  Supreme  Court;  and  if  the  learned  Judge  proceeded 
upon  the  ground  that  sec.  38  applied,  I think  his  view  was  erroneous, 
because,  in  my  opinion,  the  declaratory  provisions  of  that  section 
have  no  application  to  the  case  of  a mortgage  which  has  ceased  to 
be  valid  for  want  of  renewal.”  The  latter  conclusion  is  based  upon 
the  precise  form  of  the  existing  legislation.  The  Act  57  Viet.  ch.  37, 
sec.  38,  reads  thus:  “In  the  application  of  this  Act  the  words 
‘void  as  against  creditors,’  where  they  occur,  shall  extend  to  simple 
contract  creditors  of  the  mortgagor,”  etc.— much  the  same  as  sec.  38 
of  the  R.S.O.  ch.  148 — and  the  learned  Chief  Justice  points  out  that 
the  words  “void  against  creditors”  occur  only  in  secs.  5,  6,  and  13 
(5,  6,  and  17  of  the  R.S.O. ),  while  a different  terminology  is  employed 
in  the  case  of  non-renewal,  the  words  “cease  to  be  valid”  being 
there  used  instead:  sec.  14  (sec.  18  of  the  R.S.O.)  This  difference 
is  now  immaterial,  the  new- sec.  38  reading:  “In  the  application  of 
this  Act,  the  word  ‘creditors,’  where  it  occurs,  shall  extend  to 
creditors  of  the  mortgagor,”  etc.  The  learned  Chief  Justice  con- 
sidered also  that  sec.  40  (sec.  40  of  the  R.S.O.,  with  a difference  to 
be  mentioned)  did  not  apply,  for  a similar  reason.  The  language 
then  did  not  cover  the  case  of  a renewal,  but  this  was  specifically 
provided  for  in  the  revised  statute;  a chattel  mortgage  now  invalid 
for  want  of  renewal  stands  in  the  same  position  as  one  invalid  upon 
the  original  filing.  The  other  Judges  of  the  Divisional  Court  did 
not  express  any  opinion  upon  these  points,  but  the  judgment,  in 
view  of  the  course  of  legislation,  is  not  opposed  to  the  views  I have 
expressed. 

As  to  costs,  charges  of  fraud  were  made  in  the  pleadings  and  not 
abandoned  at  the  trial — there  is  no  semblance  of  evidence  to  support 
this  charge,  and  there  should  consequently  be  no  costs  of  the  trial. 
The  notice  of  motion  to  the  Divisional  Court  repeats  the  charge  of 
fraud — although  upon  the  motion  before  us  it  was  not  pressed — 
there  should  be  no  costs  of  the  appeal. 

Costs  of  the  proceedings  in  the  Master’s  office  will  be  disposed 
of  by  the  Master. 
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Memorandum  of  Legislation. 

(Appended  to  opinion  of  Riddell,  J.) 

The  first  Act  requiring  filing  of  chattel  mortgages  in  Upper 
Canada,  viz.,  12  Viet.  (1849)  ch.  74,  did  not  direct  an  affidavit  of 
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bona  fides  at  all — this  however,  was  made  an  essential  at  the  follow- 
ing session  (1850)  by  13  & 14  Viet.  ch.  62,  which  provided  that 
^Hhe  mortgages  . . . shall  be  accompanied  with  an  affidavit 

of  the  mortgagee  . . . that  the  mortgagor  ...  is  justly 

and  truly  indebted  to  the  mortgagee  in  the  sum,’^  etc.  No  provision 
was  made  for  the  affidavit  of  bona  fides  being  made  by  an  agent, 
and  it  was  held  in  Holmes  v.  Van  Camp  (1853),  10  U.C.R.  510,  that 
an  affidavit  made  by  an  agent  was  ineffective.  ‘‘The  statute  13  & 
14  Viet.  ch.  62  imperatively  requires  that  the  mortgagee  himself 
shall  make  affidavit  of  the  mortgage  debt  being  due  . . . the 

statute  is  express.  We  cannot  alter  or  dispense  with  its  pro- 
visions:’’ per  Robinson,  C.J.,  at  p.  514.  Then  came  20  Viet.  ch.  3, 
assented  to  in  1857,  which  was  intended  “to  amend  and  consolidate 
the  law  of  Upper  Canada  concerning  mortgages  and  sales  of  personal 
property.”  This  statute  by  sec.  1 provided  that  the  mortgage  or  a 
true  copy  shall  be  filed  “together  with  an  affidavit  of  the  mortgagee 
or  his  agent  properly  authorized  to  take  such  mortgage  in  writing, 
a copy  of  which  authority  shall  be  registered  therewith  (if  such 
agent  be  aware  of  all  the  circumstances  connected  therewith), 
that  the  mortgagor,”  etc.,  etc. 

In  the  consolidation  of  1859  this  is  brought  forward  with  a 
slight  change;  C.  S.  U.  C.  ch.  45,  secs.  1 and  2,  provide  that  the 
mortgage  is  to  be  filed  together  “with  the  affidavit  of  the  mortgagee 
or  his  agent  if  such  agent  be  aware  of  all  the  circumstances  connected 
therewith  and  properly  authorized  in  writing  to  take  such  mortgage 
(in  which  case  a copy  of  such  authority  shall  be  registered  there- 
with),” etc.,  etc. 

An  amendment  was  made  by  40  Viet.  ch.  7,  schedule  A (134), 
striking  out  the  words  “or  his  agent”  and  substituting  therefor 
the  words  “or  of  one  of  several  mortgagees  or  of  the  agent  of  the 
mortgagee  or  mortgagees,”  and  with  this  change  the  statute  comes 
forward  without  modification  in  R.S.O.  1877,  ch.  119,  secs.  1,  2; 
R.S.O.  1887,  ch.  125,  secs.  1,  2.  In  57  Viet.  ch.  37,  secs.  1,  2 
(R.S.O.  1897,  ch.  148,  secs.  2,  3),  appears  an  important  change,  in 
that  it  is  provided  that  “the  affidavit  of  the  agent  shall  state  that 
he  is  aware  of  all  the  circumstances  connected  therewith.” 

The  next  amendment  to  be  noticed  is  (1900)  63  Viet.  ch.  17, 
sec.  19.  It  will  be  convenient,  however,  now  to  trace  the  history 
of  the  legislation  as  to  affidavits  on  renewal  and  on  bills  of  sale  and 
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certain  kinds  of  chattel  mortgages.  The  original  Act  12  Viet.  ch.  74, 
by  sec.  3,  provided  that  ‘‘every  mortgage  . . . filed  . . . 

shall  cease  to  be  valid  . . . unless  within  30  days  next  pre- 
ceding the  expiration  of  the  . . . term  of  one  year,  a true 

copy  of  such  mortgage,  together  with  a statement  exhibiting  the 
interest  of  the  mortgagee  in  the  property  . . . shall  be  again 

filed,”  etc.  No  affidavit  was  required  by  this  Act  upon  the  filing 
for  the  purposes  of  extending  the  validity  of  the  mortgage  beyond 
one  year — nor  by  its  successor,  (1850)  13  & 14  Viet.  ch.  62 — but 
the  Act  of  (1857)  20  Viet.  ch.  3,  the  amending  and  consolidating 
Act  already  referred  to,  provides  that  with  the  copy  of  the  mortgage 
there  shall  be  filed  “a  full  statement  of  the  amount  still  due  for 
principal  and  interest  thereon  and  of  all  payments  made  on  account 
thereof  . . . with  an  affidavit  of  the  mortgagee  or  his  agent 

duly  authorized  in  writing  for  that  purpose  (which  authority  shall 
be  filed  therewith)  stating  that  such  statements  are  true,”  etc. 
This  appears  in  the  consolidation  of  1859  as  C.  S.  U.  C.  ch.  45, 
sec.  10,  and,  being  amended  by  40  Viet.  ch.  7,  schedule  A (135), 
becomes  the  R.S.0. 1877,  ch.  119,  sec.  10. 

The  Act  43  Viet.  ch.  15,  sec.  2,  did  away  with  the  necessity  of 
filing  a copy  of  the  mortgage,  but  did  not  otherwise  alter  the  law— 
this  is  consolidated  as  R.S.O.  1887,  ch.  125,  sec.  11,  and,  after 
appearing  as  57  Viet.  ch.  37,  sec.  14,  becomes  R.S.O.  1897,  ch.  148, 
sec.  18,  there,  however,  being  prefaced  by  the  words  “subject  to 
the  provisions  hereinafter  contained  as  to  mortgages  to  companies.” 
This  refers  to  chattel  mortgages  made  by  a company  to  secure  bonds 
or  debentures,  the  legislation  governing  which  begins  with  53  Viet, 
ch.  35,  and,  after  being  57  Viet.  ch.  37,  sec.  19,  appears  as  R.S.O. 
1897,  ch.  148,  sec.  23.  This  provides  that  “if  any  mortgage  as 
aforesaid  be  made  to  an  incorporated  company,  the  several  affidavits 
and  statements  herein  mentioned  may  be  made  by  the  president, 
vice-president,  manager,  or  assistant  manager,  or  any  other  officer 
of  the  company  authorized  for  such  purpose:”  R.S.O.  1897,  ch.  148, 
sec.  23  (5).  Language  much  like  this  we  shall  meet  again. 

Filing  of  (1)  bills  of  sales  and  (2)  chattel  mortgages  to  secure 
future  advances  and  (3)  to  secure  indorsements,  etc.,  is  first  provided 
for  in  the  Act  of  1857,  20  Viet.  ch.  3,  secs.  2,  3 — the  affidavit  of 
hona  fides  on  the  original  filing  then  being  made  in  the  case  of  a bill 
of  sale  by  the  bargainee  or  his  agent  duly  authorized  in  writing  to 
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take  such  conveyance,  a copy  of  the  authority  to  be  attached  to 
the  conveyance — in  the  case  of  a mortgage  to  secure  future  ad- 
vances, etc.,  the  affidavit  is  to  be  made  by  the  mortgagee  or  ^^an 
agent  duly  authorized  in  writing  to  . . . take  such  mortgage, 

if  aware  of  the  circumstances  connected  therewith.”  So  far  as  the 
statute  is  express  in  case  of  a bill  of  sale,  the  agent  might  be  entirely 
ignorant  of  the  circumstances,  but  a copy  of  his  authority  must  be 
filed — while  in  the  case  of  a chattel  mortgage  of  the  kinds  mentioned 
the  agent  must  be  aware  of  all  the  circumstances,  but  his  authority 
need  not  be  filed,  though  it  must  be  in  writing.  In  the  revision 
C.  S.  U.  C.  ch.  45,  secs.  4,  5,  the  same  anomalies  appear  as  in  R.S.O. 
1877,  ch.  119,  secs.  5,  6,  and  in  R.S.O.  1887,  ch.  125,  secs.  5,  6. 
The  statute  57  Viet.  ch.  37,  sec.  6,  removes  part  of  the  anomaly, 
providing  as  it  does  for  the  affidavit  being  made  by  an  agent  only 
“if  such  agent  is  aware  of  all  the  circumstances  connected  there- 
with,” and  a separate  sec.  9 provides  for  the  filing  of  a copy  of  the 
authority  to  an  agent  in  respect  of  the  two  classes  of  chattel  mort- 
gages, that  is,  to  secure  future  advances  and  to  secure  indorsements, 
etc.  Section  10  of  the  same  Act  provides  that  the  affidavit  required 
by  secs.  7 and  8,  if  made  by  an  agent,  ‘‘shall  state  that  he  is  aware 
of  all  the  circumstances  connected  with  the  sale  or  mortgage  as  the 
case  may  be.”  No  doubt,  it  was  intended  to  cover  cases  of  bills 
of  sale  as  well  as  chattel  mortgages  of  the  two  classes  named,  but 
“section  6”  seems  to  have  been  omitted  by  inadvertence.  This 
is  rectified  by  the  R.S.O.  1897,  ch.  148,  sec.  10,  which  provides  that 
in  the  case  of  bills  of  sale  and  chattel  mortgages  of  these  two  classes 
the  affidavit  of  bona  fides,  if  made  by  an  agent,  must  state  that  he 
is  aware  of  all  the  circumstances  connected  with  the  sale  or  mortgage 
as  the  case  may  be.  The  law,  as  expressed  then  at  the  time  the 
Act  of  1900  (63  Viet.  ch.  17)  was  passed,  was  becoming  systematized, 
though  not  free  from  anomaly. 

A.  As  to  the  affidavit,  required  upon  the  original  filing  of  a 
chattel  mortgage  of  the  ordinary  character,  it  might  be  made  by  (1) 
the  mortgagee,  (2)  one  of  several  mortgagees,  or  (3)  an  agent  of 
mortgagee  or  mortgagees.  The  agent  must  (a)  be  aware  of  all  the 
circumstances,  and  (b)  being  authorized  in  writing  to  take  such 
mortgage,  (c)  a copy  of  the  authority  or  the  authority  itself  must 
be  filed : the  affidavit  must  (d)  state  that  the  agent  is  aware  of  all 
the  circumstances  connected  therewith. 
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B.  In  the  case  of  bills  of  sale  and  mortgages  of  the  two  special 
classes,  the  affidavit  may  be  made  by  (1)  the  bargainee  or  mort- 
gagee, or  (2)  by  one  of  two  or  more  bargainees  or  mortgagees 
(sec.  10),  or  (3)  the  agent  of  the  bargainee  or  mortgagee — the 
plural  not  being  mentioned.  The  agent  must  (a)  be  aware  of  all 
the  circumstances,  and  (b)  being  authorized  in  writing  to  take  the 
conveyance,  (c)  a copy  of  the  authority  or  the  authority  itself  must 
be  filed:  secs.  6,  9;  the  affidavit  must  (d)  state  that  he  is  aware  of 
all  the  circumstances  connected  with  the  sale  or  mortgage  as  the 
case  may  be:  sec.  10. 

C.  In  the  case  of  mortgages  or  conveyances  to  secure  bonds  or 
debentures  of  an  incorporated  company,  the  affidavit  is  to  be  made 
by  (1)  the  mortgagee,  or  (2)  one  of  the  mortgagees  (sec.  23  (1)),  and 
if  the  mortgagee  be  a company  (3),  the  president,  vice-president, 
manager,  or  assistant  manager  of  such  mortgagee  company,  or  any 
other  officer  of  the  company  authorized  for  such  purpose.  No 
provision  is  made  for  an  agent  except  in  the  case  of  a company 
being  mortgagee — ^no  provision  is  made  for  the  officer  being  aware 
of  the  circumstances  or  for  filing  his  authority  if  he  require  author- 
ity— no  provision  is  made  for  the  affidavit  stating  that  th^  officer 
has  such  knowledge. 

In  respect  of  renewals  a not  dissimilar  variation  existed.  In 
the  case  of  mortgages  included  in  classes  A and  B,  the  affidavit 
might  be  made  (1)  by  sole  mortgagee  or  assignee,  (2)  by  one  of 
several  mortgagees  or  assignees,  or  (3)  by  agent  of  mortgagee, 
mortgagees,  assignee,  or  assignees.  The  agent  (b)  must  be  author- 
ized in  writing,  but  there  is  no  provision  either  in  the  section  or  in 
the  form  that  the  agent  (a)  must  be  aware  of  the  circumstances  or 
should  know  an}dhing  about  the  matter — (c)  a copy  of  the  authority 
or  the  authority  itself  must  be  filed.  The  affidavit  filed,  if  made 
by  an  agent,  is  not  required  to  contain  (d)  a statement  of  the 
agent’s  knowledge.  As  to  class  C,  the  affidavit  must  be  made  by 
(1)  the  mortgagee,  or  (2)  one  of  the  mortgagees,  or  if  the  mortgage 
be  made  to  a company  ‘Hhe  president,  vice-president,  manager, 
or  assistant  manager  of  such  mortgagee  company  or  any  other 
officer  of  the  company  authorized  for  that  purpose.”  As  in  the 
original  filing,  there  is  no  provision  for  an  agent  making  this  affidavit 
except  when  the  mortgagees  are  an  incorporated  company,  and  no 
provision  is  made  for  the  agent  having  knowledge  of  the  facts  or 
of  the  affidavit  so  stating. 
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This  was  the  condition  of  affairs  when  the  Act  of  1900  was 
passed,  and  it  seems  to  have  been  intended  to  extend  to  class  B 
certain  of  the  provisions  theretofore  applicable  only  to  class  C. 
The  Act  reads  as  follows  (63  Viet.  ch.  17,  sec.  19):  “19.  Section  10 
of  the  Bills  of  Sale  and  Chattel  Mortgage  Act  is  repealed  and  the 
following  inserted  in  lieu  thereof:  10.  The  affidavit  of  hona  fides 
required  by  sections  6,  7,  and  8 may  be  made  by  one  of  two  or  more 
bargainees  or  mortgagees,  and  if  such  mortgage  (sic)  be  made  to  an 
incorporated  company,  the  said  affidavit  may  be  made  by  the 
president,  vice-president,  manager,  assistant  manager,  or  other 
officer  of  the  company  duly  authorized  for  such  purpose,  and  if 
made  by  an  agent  or  officer  as  herein  provided  the  same  shall  state 
that  such  agent  or  officer  is  aware  of  all  the  circumstances  connected 
with  the  sale  or  mortgage  as  the  case  may  be.’^  This  section  has  not 
in  any  way  affected  the  provisions  of  secs.  6,  7,  and  8,  whereby  this 
affidavit  is  to  be  made  by  the  bargainee  or  mortgagee  or  his  agent, 
aware  of  all  the  circumstances  and  authorized  in  writing,  and  a 
copy  of  the  authority  is  to  be  filed — and  it  will  be  noticed  that  there 
is  no  express  provision  for  filing  the  authority  of  the  officer  of  the 
company.  Nor  did  this  amendment  affect  the  ordinary  chattel 
mortgage  class  A — ^nor  the  affidavit  required  upon  renewal. 
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[IN  THE  COURT  OF  APPEAL.] 

Pjlterborough  Hydraulic  Power  Company  v.  McAllister. 

Banks  and  Banking — Right  of  Bank  to  Carry  on  Business — Bank  Act,  R.S.C. 
1906,  ch.  29,  secs.  76,  81 — Indemnity — Agreement  Executed  by  Local 
Manager — Validity  of — Lease — Agreement  to  Assign — Obligation  to  Pay 
Rent. 

In  1905  the  defendants,  a firm  carrying  on  a milling  business,  being  heavily 
indebted  to  a bank;  effected  a settlement  by  which,  upon  payment  of 
$10,000  and  a transfer  of  all  their  assets,  the  partners  were  to  be  dis- 
charged from  ail  liability.  An  agreement  was  entered  into  between  the 
bank  and  the  partners,  executed  by  them,  and  by  the  local  manager  of 
the  bank  on  its  behalf,  whereby,  the  firm  agreed  to  pay  $10,000  to  the 
bank,  to  surrender  to  it  all  the  assets,  and  assign  the  lease  of  the  mil- 
ling property.  The  bank,  in  consideration  thereof,  assumed  payment  of 
certain  specified  liabilities  of  the  firm  as  set  out  in  a memorandmn  at- 
tached, which,  however,  did  not  specially  refer  to  the  accruing  rent  of  the 
milling  property;  and  agreed  to  forthwith  release  the  firm,  as  well  as  the 
individual  partners,  from  all  liability.  At  the  same  time  another  agree- 
ment was  executed  between  the  bank,  by  its  local  manager,  and  one  of  the 
partners,  by  which  for  the  more  convenient  liquidation  of  the  assets  and 
the  disposal  of  the  business  as  a going  concern,  the  partner  mentioned 
was  to  act  as  manager  and  continue  the  business  in  the  firm’s  name,  the 
bank  indemnifying  the  partnership  against  ail  liability  incurred  while 
doing  so.  The  release  agreed  on,  containing  recitals  of  the  above,  was 
duly  executed  by  the  bank  under  its  corporate  seal.  The  mill  property 
was  held  by  the  firm  under  a lease  for  10  years,  which  contained  a 
covenant  not  to  assign  without  leave.  The  bank  continued  the  business 
for  a time,  and  paid  the  rent  for  the  period  of  their  occupation,  but  re- 
fused to  pay  the  quarter’s  rent  accruing  due  subsequently.  The  bank  were 
brought  in  by  the  defendant  as  third  parties: — 

Held,  that  the  agreement  being  recited  in  the  release  was  valid  and  binding 
on  the  bank,  who,  as  equitable  assignees  of  the  term  were  impliedly  bound 
to  indemnify  the  lessees  against  the  rent  subsequently  accruing  due. 

2.  That  in  view  of  the  powers  conferred  by  sec.  81  and  other  sections  of  the 
Bank  Act,  R.S.C  . 1906,  ch.  29,  the  carrying  on  of  the  business  for  the  pur- 
pose of,  and  to  the  extent  provided  for  by  the  agreement  was  not  ultra 
vires  of  the  Bank  under  sec.  76  of  the  Act. 

Judgment  of  the  Divisional  Court  reversed,  and  that  of  the  Chancellor 
restored. 

This  was  an  appeal  from  the  judgment  of  the  Divisional  Court, 
reversing  the  judgment  of  Boyd,  C.,  at  the  trial. 

The  action  was  brought  to  recover  one  quarter's  rent,  amount- 
ing to  $750,  payable  by  the  defendant  under  a lease,  dated  30th 
September,  1902,  made  by  the  plaintiffs  to  Charles  B.  McAllister 
and  Jane  B.  McAllister,  his  wife,  trading  in  co-partnership  under 
the  style  of  che  McAllister  Milling  Company,  at  the  yearly  rent 
of  $3,000,  payable  quarterly  in  advance,  the  lease  containing  a 
covenant  by  the  lessees  to  pay  rent. 

The  defendants,  the  McAllisters,  claimed  that  they  were  en- 
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titled  to  be  indemnified  by  the  Ontario  Bank,  who  were  brought 
in  as  third  parties. 

The  action  was  tried  at  Peterborough  on  May  30th,  1907. 

F.  D.  Kerr,  for  the  plaintiffs. 

D.  O'Connell  and  G.N.  Gordon,  for  the  defendants,  the  McAllisters. 

A.  B.  Morine,  K.C.,  for  the  Ontario  Bank. 

The  learned  Chancellor  reserved  his  decision,  and  subsequently 
delivered  the  following  judgment,  in  which  the  facts,  so  far  as 
material,  are  set  out. 

June  3.  Boyd,  C.: — The  McAllisters,  partners  under  the  name 
of  the  McAllister  Milling  Company,  are  lessees  for  ten  years  from 
January,  1903,  of  a milling  property,  at  the  rent  of  $3,000  yearly, 
payable  quarterly,  from  the  plaintiffs,  the  Peterborough  Hydraulic 
Power  Company. 

This  action  is  to  recover  three  months’  rent,  $750,  which  is 
payable  in  advance  on  1st  of  January,  1907. 

The  McAllisters  are  liable  on  this  by  reason  of  their  covenant 
to  pay;  but  they  claim  to  be  indemnified  against  such  payment 
by  the  Ontario  Bank,  brought  in  as  third  parties. 

The  lease  provides  that  the  McAllisters  will  not  assign  without 
leave,  except  to  a limited  liability  company,  in  which  the  lessees 
shall  be  interested  (an  exception  not  now  material). 

The  McAllisters  became  heavily  indebted  to  the  bank,  and 
not  being  able  to  pay,  an  arrangement  was  made  by  which,  in  brief, 
upon  payment  of  $10,000  cash,  and  the  transfer  of  all  the  partner- 
ship assets  to  the  bank,  the  partners  should  be  discharged  from 
all  liabilities.  In  detail  the  matter  w^as  carried  out  by  a series 
of  documents  prepared  by  the  solicitors  for  the  bank,  pursuant 
to  the  agreement  arrived  at  between  the  general  manager  of  the 
bank  at  Toronto  (McGill)  and  Mr.  Charles  B.  McAllister. 

The  first  document  is  an  agreement  of  19th  September,  1905, 
between  the  McAllister  Company  and  the  bank,  in  which,  after 
appropriate  recitals,  it  is  agreed:  (1)  That  the  company  thereby 
surrenders  to  the  bank  aU  their  right,  title  and  interest  in  the 
assets  of  the  company,  and  agree  to  assign  to  the  bank  their  lease 
of  the  milling  property.  (2)  That  the  company  shall  pay  to 
the  bank  forthwith  $10,000,  the  bank  assuming  payment  of  cer- 
tain of  the  company’s  liabilities,  as  particularly  set  out  in  attached 
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memorandum,  and  will  honour  the  company’s  cheques  when 
issued  in  payment  of  such  liabilities.  (3)  The  company  agree 
to  execute  such  further  assignments  and  assurances  as  may  be 
necessary  to  vest  in  the  bank  all  of  the  said  assets.  (4)  In  con- 
sideration whereof  the  bank  shall  forthwith  relieve  the  McAllisters 
from  all  further  liability,  and,  in  the  event  of  the  business  being 
hereafter  carried  on  in  the  name  of  the  said  company  (as  pro- 
vided in  contemporaneous  agreement)  or  in  any  similar  way, 
the  bank  agrees  to  indemnify  the  company  . . . against  any 

and  all  liabilities  then  or  thereby  incurred. 

This  document  is  executed  by  the  McAllisters  and  by  Mr. 
Crane,  the  local  manager  at  Peterborough  of  the  bank,  and  the 
solicitor  of  the  bank  is  the  witness.  The  memorandum  annexed 
contains  only  the  book  debts  of  the  company,  amounting  to  $4,217, 
and  any  outstanding  grain  tickets. 

The  agreement  of  the  same  date,  as  to  the  business,  is  between 
Charles  B.  McAllister  and  the  bank,  and  recites  that  it  is  made  for 
the  more  convenient  liquidation  of  the  partnership  assets  and 
with  a view  of  disposing  of  the  company’s  business  as  a going  con- 
cern. It  provides  that  McAllister  shall  continue  to  carry  on  the 
business  under  the  name  of  the  McAllister  Company,  and  to  manage 
the  same  as  a going  concern,  and  collect  book  debts  and  reduce 
the  amount  due  to  the  bank  . . . having  in  view  the  inten- 

tion to  dispose  of  the  business  as  a going  concern  at  the  earliest 
date  possible.  He  is  to  get  a salary  of  $1,000  out  of  the  busi- 
ness, which  business  is  to  be  under  the  supervision  of  the  local 
manager,  who  shall  have  access  to  the  books,  and  to  whom  McAllister 
shall  be  accountable.  The  bank  agrees  to  indemnify  the  com- 
pany against  any  liability  incurred  while  the  - business  is  being 
continued  in  the  company’s  name. 

This  document  is  signed  by  Charles  B.  McAllister  and  the  local 
manager  for  the  bank,  before  the  same  witness. 

The  last  of  the  series  is  a general  release  of  all  demands — a 
mutual  release  down  to  the  day  of  the  date,  which  is  the  19th 
September,  1905 — and  is  made  between  the  McAllister  Company 
and  the  bank,  and  contains  this  recital:  ‘‘Whereas  the  McAllisters 
are  indebted  to  the  bank  in  the  sum  of  $69,200,  and,  being  unable 
to  pay  in  full,  have  by  instrument  of  even  date  herewith  surrendered 
to  the  bank  all  their  firm  assets,  and  have  also  paid  the  sum  of 
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$10,000  in  consideration  that  the  bank  would  release  the  firm 
and  the  individuals  from  all  liabilities.”  This  is  signed  by  the 
McAllisters  and  also  by  the  general  manager  of  the  bank,  and  the 
corporate  seal  is  duly  ^ attached..  This  concluding  document, 
incorporating  the  provision  of  both  the  others,  duly  executed  by 
the  bank,  displaces  the  argument  addressed  to  me  that  the  agree- 
ment relied  on  was  not  binding  upon  the  bank.  Apart  from 
this,  I think  the  whole  course  of  the  proceedings,  prior  and  sub- 
sequent to  the  signing  of  the  papers,  shews  that  the  agent  who 
signed  was  acting  not  without  authority,  and  his  action  was, 
besides,  adopted  and  ratified  by  the  bank. 

I think  it  may  also  be  properly  concluded  that  the  subsequent 
liability  which  might  arise  as  to  accruing  rent  was  not  provided 
for  expressly  in  any  of  the  papers.  It  was  not  intended  to  be 
included  in  the  schedule  of  current  or  existing  claims  which  were 
to  be  paid  forthwith  by  the  cheque  of  the  company,  and  it  is  not 
contemplated  in  the  liabilities  incurred  in  the  course  of  the  prose- 
cution of  the  business,  after  the  bank  had  become  transferees  of 
the  property,  and  against  which  the  bank  indemnifies.  The  claim 
for  subsequent  rent  which  might  arise,  though  no  subsequent 
business  is  prosecuted,  appears  to  me  to  be  outside  of  these  ex- 
pressed provisions. 

There  is  evidence,  not  contradicted,  that  McAllister  mentioned 
the  matter  of  future  rents  during  the  negotiations  as  a thing  he 
was  not  to  pay,  and  there  is  also  the  emphatic  testimony  of  the 
solicitor  for  the  bank  that  McAllister  was  to  be  indemnified  against 
all  liabilities  connected  with  the  business.  This  evidence  goes 
to  establish  that  there  is  no  obstacle  interfering  with  any  implied 
obligation  which  may  arise  out  of  the  nature  of  the  transaction. 

The  only  other  facts  which  need  be  referred  to  are  that  the 
business  was  carried  on  by  McAllister  under  the  supervision  and 
for  the  benefit  of  the  bank  for  six  months;  that  he  was  succeeded 
by  another  appointee  of  the  bank,  who  appears  to  have  been  in 
charge  till  the  business  was  closed  at  the  end  of  1906. 

In  July,  1906,  at  the  instance  of  the  bank,  the  McAllisters 
gave  a power  of  attorney  to  the  local  manager,  empowering  him 
to  execute  any  deed  of  assignment  or  surrender  of  the  lease. 
McAllister  also,  on  behalf  of  the  bank,  arranged  with  the  lessors 
that  they  should  consent  to  any  assignment  of  the  lease  to  a third 
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party  to  whom  the  property  should  be  disposed  of  by  the  bank. 
But  no  purchaser  or  third  party  could  be  found  up  to  the  time 
m September,  1906,  when  the  bank,  becoming  involved  in  financial 
embarrassments,  suspended  payment,  and  became  subject  to  the 
supervisory  powers  of  a curator  (see  R.S.C.  1906,  ch.  29,  sec.  2), 
or  of  some  functionary  directed  by  the  Bank  of  Montreal,  for  the 
evidence  is  not  clear  as  to  what  exactly  happened.  There  is 
no  proof,  however,  that  there  has  been  any  change  in  the  legal 
or  equitable  control  of  the  Ontario  Bank  over  the  property  and 
leasehold  term  now  under  discussion.  The  business  was  ended 
apparently  by  this  officer,  under  the  Bank  of  Montreal,  who  paid 
the  last  gale  of  rent  up  to  the  end  of  1906,  and  sent  back  the  keys 
to  the  lessors  in  the  name  of  the  McAllister  Company. 

This,  I think,  clears  the  way  to  consider  the  results  and  the 
legal  situation.  Upon  the  facts,  I think  the  proper  conclusion 
is  that  the  bank  became  the  lawful  transferees  of  the  lease,  and 
thereafter  managed  and  controlled  the  leasehold  premises  for  its 
own  advantage,  though  active  possession  of  the  mill  premises 
ceased  at  the  end  of  1906.  The  right  to  possession  and  to  resume 
active  operations  or  to  dispose  of  the  property  rests  with  the  bank. 
The  McAllisters  certainly  have  no  right  to  enter  thereon  as  against 
the  bank. 

The  objection  raised  as  to  the  agreement  not  being  binding 
on  the  bank  I have  already  considered  and  dealt  with. 

The  next  objection  strongly  urge^,  that  the  action  of  the  bank 
in  carrying  on  the  business  was  ultra  vires,  having  regard  to  sec. 
76  (2a)  of  the  Act  R.S.C.  1906,  ch.  29:  “Except  as  authorized 
by  this  Act,  the  bank  shall  not,  either  directly  or  indirectly,  engage 
or  be  engaged  in  any  trade  or  business  whatsoever.” 

There  is  no  express  provision  in  the  statute  authorizing  the 
bank  to  do  what  was  done  in  this  case — that  is,  to  take  a transfer 
of  property  in  satisfaction  of  the  existing  debt,  which  the  cus- 
tomer is  unable  to  pay  otherwise.  The  Act  relates  to  the  taking 
of  securities,  etc.,  but,  looking  at  sec.  81  particularly,  as  well  as 
other  sections,  it  appears  that  the  bank  can  purchase  the  property 
of  its  debtor  under  execution  or  in  insolvency,  just  as  any  indi- 
vidual might  do,  and  may  take,  hold  and  dispose  of  the  same  at 
pleasure. 

It  has  also  been  held  that  the  bank  has  power  to  compound 
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a claim  when  the  exigencies  of  business  require  that  to  be  done: 
Bank  of  Commerce  v.  Jenkins  (1888),  16  O.R.  215,  at  p.  221. 
And  when  the  bank  has  taken  over  the  security  for  a debt  already 
incurred,  it  may  carry  out  such  arrangement  for  its  sale  and  dis- 
position as.  the  bank  may  think  proper:  Re  Rainy  Lake  Lumber 
Co.  (1888),  15  A.R.  740;  see  also  Exchange  Bank  v.  Fletcher  (1890), 
19  S.C.R.  278,  287. 

It  was  competent,  I think,  for  the  bank  to  acquire  these  assets, 
and  to  take  the  transfer  absolutely  of  the  leasehold  as  subsidiary 
to  a favourable  or  profitable  disposal  or  sale  of  the  mill,  to  keep 
it  as  a going  concern  for  a reasonable  time:  see  First  National 
Bank  of  Charlotte  v.  Exchange  Bank  of  Baltimore  (1875),  92  U.S.R. 
122,  and  Roebling  v.  First  National  Bank  of  Richmond  (1887),  30 
Fed.  R.  744.  Possibly  but  for  the  bank’s  suspension  of  busi- 
ness, such  a disposition  would  have  before  this  been  made  of  this 
concern.  But,  whether  my  view  as  to  a going  concern  be  correc- 
or  not,  it  does  not  seem  to  me  that  the  bank  can  escape  from  the 
obligations  of  its  position  as  transferee  of  the  leasehold  by  invoking 
the  doctrine  of  ultra  vires,  and  by  objecting  that  this  conduct  of 
the  business  is  not  authorized  or  is  forbidden  by  the  statute.  The 
bank  has  by  the  agreement  to  transfer  become  equitable  owner 
of  the  leasehold,  and  can  deal  with  it  as  owner  by  occupation  or 
subletting  or  otherwise  getting  the  benefit  of  it,  and  the  McAllisters 
have  no  furtheV  right  to  its  enjoyment.  It  is  evident  that  the 
bank  did  not  seek  to  have  executed  a formal  deed  of  assignment, 
but  was  content  to  hold  and  control  the  right  to  have  a transfer 
made  to  its  nominee. 

It  is  objected  that  the  bank  was  never  entitled  to  the  posses- 
sion, because  no  consent  to  any  assignment  to  the  bank  has  been 
given  by  the  lessors,  but  the  lessors  have  not  refused  such  con- 
sent. On  the  contrary,  knowing  that  the  bank  was  handling  the 
property  after  the  McAllisters’  settlement,  the  lessors  accepted 
rent,  and  are  willing  to  accept  the  rent  from  the  bank  as  it  accrues 
from  time  to  time. 

The  evidence  indicates  this,  and  it  also  appears  that,  on  appli- 
cation being  made  to  the  lessors  after  McAllister  had  ceased  to  be 
manager  for  the  bank,  they  signified  their  readiness  to  assign 
the  lease  to  a third  party.  The  local  manager  says  he  was  aware 
that  the  lessors  would  assign  to  a third  party  as  assignee  or  pur- 
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chaser,  but  the  trouble  was  to  find  the  person.  Here  the  element 
which  distinguishes  the  case  relied  on  by  the  bank  of  Crouch  v. 
Tregonning  (1872),  L.R.  7 Ex.  88,  is  wanting  in  this  controversy. 
The  ground  of  Baron  Bramwelbs  judgment  is  that  the  bargain 
was  that  a regular  assignment  of  the  term  should  be  executed, 
and  this  has  never  been  done,  because  the  landlord’s  license,  which 
was  required,  could  not  be  obtained,  and  therein  arose  failure  of 
consideration  in  respect  of  indemnifying  the  lessee. 

The  liability  of  the  bank  rests  on  the  agreement  to  have  the 
leasehold  transferred,  which  can  be  carried  out,  and  on  the  con- 
trol which  the  bank  exercises  over  the  leasehold  premises.  It 
is  not  necessary  that  there  should  be  actual  and  beneficial  usufruct 
of  the  premises  to  render  the  bank  liable.  If  it  has  the  potential 
power  to  control  the  possession,  that  creates  the  implied  obliga- 
tion which  arises  out  of  the  contract — though  not  expressed  there— 
so  long  as  there  is  no  evidence  to  negative  that  implication. 

If  the  agreement  in  question  was  carried  out  into  details,  the 
deed  of  assignment  would  be  drawn  so  as  to  be  subject  to  the 
payment  of  rent  by  the  transferee.  Even  without  these  words, 
‘^subject  to  payment,”  etc.,  there  is  the  implied  promise  of  the 
assignee  of  a lease  to  indemnify  the  original  lessee.  The  effect 
of  the  assignment  is  that  the  lessee  becomes  a surety  to  the  lessor 
for  the  assignee,  who,  between  himself  and  the  lessor,  is  the  princi- 
pal, bound,  while  he  is  assignee,  to  pay  the  rent,  and  the  surety, 
after  paying  the  rent,  has  his  remedy  over  against  the  principal. 

I have  been  just  quoting  from  language  approved  of  and  given 
effect  to  by  the  Court  of  Exchequer  in  Moule  v.  Garrett  (1870),  L.R.  5 
Ex.  132,  and  affirmed  in  (1872),  L.R.  7 Ex.  101.  If  a formal  deed 
of  transfer  had  to  be  executed,  it  would  contain  a covenant  by 
the  purchaser  of  the  bank  to  indemnify  the  vendor  against  the 
pa}^ment  of  the  rent:,  see  Bridgman  v.  Daw  (1892),  40  W.R.  253, 
and  Dodson  v.  Downey,  [1901]  2 Ch.  621,  623. 

The  conclusion  I have  reached  is  that  the  claim  of  the  McAllis- 
ters to  be  indemnified  by  the  bank  against  this  payment  of  rent 
is  established,  and  judgment  should  be  so  framed,  with  costs  to 
be  paid  by  the  bank. 

From  this  judgment  the  Ontario  Bank  appealed  to  the  Divi~ 
sional  Court. 
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On  September  24^  1907,  the  appeal  was  heard  before  Falcon- 
BEiDGE,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

J.  Bichiell,  K.C.,  and  G.  B.  Strathy,  for  the  appellants. 

F.  D.  Kerr,  for  the  respondents,  the  Power  Company. 

D.  O’Connell,  for  the  respondents,  the  McAllisters. 

November  1.  Falconbridge,  C.J.K.B.; — I agree  in  the 
results  arrived  at  by  both  my  learned  brothers. 

The  appeal  of  the  bank  is  allowed.  The  claim  against  the 
bank  dismissed  with  costs.  Costs  to  the  bank  of  this  motion 
against  both  plaintiffs  and  defendants. 

Britton,  J.: — The  facts  of  this  case  are  fully  stated  in  the 
Chancellor’s  judgment. 

I entirely  agree  with  the  decision  that  the  bank  is  liable  upon 
the  agreements  entered  into,  so  far  as  these  agreements,  in  terms, 
express  any  liability.  The  corporate  seal  of  the  bank  is  attached 
to  the  general  release  to  the  defendants,  and  it  appears  to  me 
quite  plain  that  the  local  manager  of  the  bank  at  Peterborough 
had  antecedent  authority  for  what  he  did,  and  that  what  he  did 
in  this  matter  was  adopted  and  ratified  by  the  head  office. 

I further  agree  that  the  claim  for  the  rent  now  sued  for,  if 
any  exists,  by  the  defendants  against  the  bank,  .must  lie  outside 
of  the  expressed  provisions  of  the  two  agreements  and  the  general 
release,  all  dated  the  19th  day  of  September,  1905. 

With  great  respect  I am  compelled  to  differ  from  the  learned 
Chancellor  in  his  conclusion  that  the  bank  became  lawful  trans- 
ferees of  the  lease.  If  the  bank,  by  reason  of  their  position, 
whatever  it  may  be,  in  regard  to  the  mill  lease,  is  under  obliga- 
tion to  pay  the  rent  during  the  residue  of  the  term  of  the  lease, 
or  to  indemnify  the  defendants  against  the  payment  by  them 
of  that  rent,  I agree  that  the  bank  cannot  escape  from  that  obliga- 
tion by  invoking  the  doctrine  of  ultra  vires. 

This  leaves  as  the  only  question  for  me  to  discuss,  the  liability 
of  the  bank  by  reason  of  their  dealing  with  the  mill  premises. 

Whatever  the  McAllister  Company  and  the  bank  really  in- 
tended in  regard  to  the  lease  in  question,  there  is  not  in  any  of 
the  writings  any  agreement  on  the  part  of  the  bank  to  accept 
an  assignment  of  it.  There  is  as  clear  an  indication  as  could 
be — without  saying  so  in  words — that  the  bank  did  not  intend 
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to  accept  for  the  bank  an  assignment  of  this  lease.  The  position 
taken  by  the  bank  in  what  may  be  called  “the  working  agree- 
ment” or  the  agreement  for  liquidation,  made  between  C.  B. 
McAllister  and  the  bank,  is  quite  consistent  with  the  present  con- 
tention, viz.,  that  the  bank  did  not  regard  the  lease  as  an  “asset” 
within  the  meaning  of  that  term  used  in  the  agreement  of  settle- 
ment. 

The  object  the  bank  had  in  view  from  first  to  last,  after  the 
account  of  the  McAllister  Company  went  bad,  was  to  liquidate 
as  far  as  possible,  reducing  the  debt — keeping  up  appearances, 
and  then  sell  as  a going  concern.  If  a purchaser  could  be  found 
who  would  pay  anything  for  the  leasehold  interest  or  who  would 
require  the  leasehold  premises  to  carry  on  the  business,  the  bank 
was  in  a position  to  get  an  assignment  from  the  defendants,  and 
to  pass  the  lease  on  to  the  incoming  tenants,  provided  the  lessors 
would  give  their  consent. 

This  is  not  the  case  of  a person  buying  out  the  share  of  one 
partner  in  a partnership,  where  the  purchaser  must  indemnify 
the  vendor  against  the  partnership  liabilities.  It  is  the  case  of 
purchasing  defined  assets,  and  of  assuming  certain  liabilities  specially 
mentioned,  and  those  not  mentioned  must  be  excluded.^  It  is 
not  disputed  that,  if  the  lease  had  been  assigned  to  the  bank,  there 
would  be  as  resulting  from  the  assignment,  without  any  express 
covenant,  the  implied  promise  of  the  assignee  to  indemnify  the 
assignors. 

The  bank,  by  the  working  agreement,  became  liable  for  rent 
from  its  date  to  the  time  the  bank  ceased  to  carry  on  the  business. 

This  rent  was  paid  by  the  bank.  In  the  face  of  that  express 
agreement,  I am  unable  to  see  how  the  liability  of  the  bank  can 
be  extended  beyond  the  term  of  actual  occupying  of  the  premises 
or  beyond  what  was  expressly  stipulated  for. 

I am  unable  to  find  any  such  relation  of  landlord  and  tenant 
existing  either  between  the  defendants  and  the  bank  or  between 
the  plaintiffs  and  the  bank  as  would  entitle  the  plaintiffs  to  recover 
from  the  bank,  or  as  would  entitle  the  defendants  to  indemnify 
from  the  bank. 

Upon  this  ground  I am  of  the  opinion  that  the  claim  to  indem- 
nify the  defendants  against  the  bank  (third  parties)  should  be 
dismissed. 

The  appeal  of  third  parties  should  be  allowed. 


C.  A. 

1907 

Peter- 
borough 
Hydraulic 
Power  Co. 

V. 

McAllister. 
Britton,  J. 


154 


ONTARIO  LAW  REPORTS. 


C.  A. 
1907 

Peter- 
borough 
Hydraulic 
Power  Co. 

V. 

McAllister. 
Riddell,  J. 


[vOL. 

Riddell,  J.: — An  appeal  from  the  judgment  of  the  Chancellor. 

In  drawing  up  the  formal  judgment,  the  Ontario  Bank,  the 
third  parties,  were  ordered  to  pay  to  the  plaintiffs  both  the  sum 
of  S765.82,  awarded  against  the  defendants,  and  also  the  plaintiffs^ 
costs,  ordered  to  be  paid  by  the  defendants,  and  also  to  pay  to 
the  defendants  their  costs  of  the  action,  so  far  as  they  relate  to 
the  claim  for  rent  and  the  costs  of  the  third  party  proceeding. 

The  third  parties  appeal  from  the  judgment  upon  the  merits; 
and,  also,  contend  that,  in  any  case,  no  judgment  should  be  entered 
against  them  in  favour  of  the  plaintiffs. 

The  circumstances  under  which  the  defendants  claim  indemnity 
from  the  Ontario  Bank  appear  in  the  reasons  for  judgment  given 
by  the  learned  Chancellor.  I am,  however,  unable  to  agree  in 
the  conclusion  at  which  he  has  arrived. 

Whatever  may  have  passed  between  McGill  and  the  defendants 
in  Toronto,  the  agreement  between  the  defendants  and  the  bank 
was  reduced  to  writing;  the  documents  were  considered  by  the 
solicitor  for  the  defendants;  and  I do  not  think  any  case  has  been 
made  out  for  reformation.  I agree  that  the  documents  are  bind- 
ing upon  the  bank,  but  I think  that  no  liability,  under  the  docu- 
ments and  facts  of  the  case,  attaches  upon  the  Ontario  Bank. 
The  documents  to  be  considered  are  referred  to  in  the  judgment 
appealed  from. 

On  19th  September,  1905,  an  agreement  is  executed  reciting 
that  the  McAllister  Company  are  indebted  to  the  bank  in  the  sum 
of  $69,200,  as  part  security  for  which  sum  the  bank  hold  a lien, 
under  sec.  74  of  the  Bank  Act,  and  also  an  assignment  of  all  the 
company’s  book  debts  and  other  claims,  etc.,  and  the  company 
are  unable  to  pay  the  bank  in  full. 

A further  recital  is  that  it  has  been  agreed  that,  upon  pay- 
ment to  the  bank  of  $10,000  and  the  absolute  surrender  of  all  its 
assets,  the  bank  assuming  payment  of  certain  liabilities  aet  out 
in  a memorandum  attached,  the  bank  shall  release  the  company 
and  the  individuals  thereof  from  all  further  liability  in  respect 
of  said  indebtedness.  Then  comes  the  operative  part  of  the 
instrument.  (1)  The  company  hereby  surrender  to  the  bank 
all  their  rights,  title  and  interest  in  the  assets  of  the  company, 
and  agree  to  assign  to  the  bank  their  lease  of  the  milling  property. 
(2)  The  company  shall  forthwith  pay  to  the  bank  $10,000,  ^Mhe 
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bank  assuming  payment  of  certain  of  the  company’s  liabilities, 
as  particularly  set  out  in  the  memorandum  hereto  attached,”  etc. 
(3)  Further  assignments  and  assurances.  (5)  In  consideration 
whereof  the  bank  shall  forthwith  release  the  company  and  the 
individual  members  thereof  from  all  further  liability  in  respect 
of  their  said  indebtedness  to  the  bank;  and  in  the  event  of  the 
said  business  being  hereafter  carried  on  in  the  name  of  the  said 
company,  as  provided  in  the  agreement,  bearing  even  date  here- 
with, between  the  bank  and  Charles  Palmer  McAllister,  or  in  any 
similar  way,  the  bank  hereby  agrees  to  indemnify  the  said  com- 
pany and  the  individual  members  thereof  against  any  and  all 
liabilities  then  or  thereby  incurred. 

The  agreement  of  even  date,  provided  that  C.  B.  McAllister 
should  carry  on  the  business,  in  the  name  of  the  company,  for 
the  bank,  under  the  supervision  of  the  local  manager  of  the  bank; 
and  the  bank  agreed  to  indemnify  the  company  and  the  members 
thereof  against  any  liabilities  incurred  while  the  business  should 
be  continued  in  the  company’s  name. 

The  bank  admittedly  ’ did  pay  the  recited  indebtedness,  and 
all  the  rent  and  all  the  other  liabilities  the  company  became  liable 
for  during  the  time  the  business  was  so  carried  on,  and  thus  carried 
out  the  express  provisions  of  the  two  agreements.  And  I do 
not  think  any  indemnity  can  be  implied.  It  is,  I think,  apparent 
that  the  agreement  to  assign  the  lease  was  introduced  for  the 
advantage  of  the  bank,  and  might  by  the  bank  be  waived,  and 
that  the  company  could  not  have  compelled  the  bank  to  accept 
an  actual  assignment  of  the  lease,  even  if  the  consent  of  the  land- 
lord had  been  obtained,  which  it  was  not.  And  this  is  especially 
the  case  when  it  is  more  than  doubtful  that  such  a transaction 
could  be  lawfully  carried  out  by  the  bank:  see  R.S.C.  1906,  ch. 
29,  sub-secs.  76,  79,  80,  81,  82. 

Moreover,  the  expressed  indemnity  should  in  this  case,  I think, 
exclude  any  indemnity  to  be  implied.  If  it  had  been  intended 
that  the  bank  should  indemnify  against  all  future  rents,  the  docu- 
ments should  have,  and  would  have,  so  provided  when  providing 
for  other  future  indebtedness. 

It  was,  in  effect,  admitted  upon  the  argument — and  the  cases 
cited  make  it  clear — that,  unless  by  some  contract  of  indemnity 
to  be  implied,  the  bank  cannot  be  rendered  liable.  The  question 
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as  to  whether  and  under  what  circumstances  any  stated  contract 
is  to  be  implied  has  received  much  attention.  Long  before  the 
leading. case  of  Apsdin  v.  Austin  (1844),  5 Q.B.  671,  the  matter 
had  been  considered  by  the  Courts  of  England. 

It  would  serve  no  good  purpose  to  go  through  the  cases,  adopting, 
as  I do,  the  language  of  Lord  Alverstone,  C.J.,  in  Ogdens  Limited 
V.  Nelson,  [1903]  2 K.B.  287,  at  p.  297,  where  he  says:  ‘‘The  other 
line  of  authorities  establish  that  where  the  parties  have  made  a 
contract,  which  contains  a variety  of  stipulations,  and  is  silent 
as  to  others,  no  stipulation  or  agreement  which  is  not  expressed 
ought  to  be  implied,  unless  it  is  necessary  to  give  to  the  transaction 
the  effect  and  efficacy  which  both  parties  must  have  intended  that 
it  should  have.” 

Although  not  quite  in  point  in  the  case  under  consideration, 
the  Privy  Council  case,  Regina  v.  Demers,  [1900]  A.C.  103, 
and  a case  in  our  own  courts.  Hill  v.  Ingersoll  and  Port  Burwell 
Gravel  Road  Co.  (1900),  32  O.R.  194,  may  usefully  be  referred 
to,  in  addition  to  those  cited  in  the  report  of  the  case  of  Ogdens 
Limited  v.  Nelson,  [1903]  2 K.B.  287. 

I am  of  opinion,  therefore,  that  the  appeal  should  be  allowed, 
the  claim  against  the  bank  should  be  dismissed,  with  costs  to  be 
be  paid  by  the  defendants,  and  that  the  bank  should  have  judg- 
ment for  the  costs  of  this  motion  against  both  plaintiffs  and  de- 
fendants. 


From  this  judgment  the  defendants,  the  McAllisters,  appealed 
to  the  Court  of  Appeal. 

On  February  12,  1908,  the  appeal  was  heard  before  Moss, 
C.J.O.,  OsLER,  Garrow  and  Maclaren,  JJ.A.,  and  Teetzel,  J. 


Wallace  Nesbitt,  K.C.,  for  the  appellants.  The  real  trans- 
action was  an  assignment  to  and  acceptance  by  the  bank  of  the 
appellants’  business,  with  all  the  assets,  as  a going  concern,  of 
which  the  lease  formed  an  essential  part.  It  passed  therefore 
as  part  of  such  assets.  It  is  quite  clear  that  a person  may  be- 
come the  assignee  of  a lease  by  taking  a general  assignment  of 
property  in  which  a term  of  years  is  included.  A convey- 
ance of  all  the  personal  property  will  be  sufficient  for  the  pur- 
pose: Foa  on  Landlord  and  Tenant,  4th  ed.,  416.  There  is, 
however,  the  express  agreement  to  assign,  and  the  bank  took 
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possession.  A covenant  of  indemnity  will  be  implied:  Moule 

V.  Garrett  (1870),  L.R.  5 Ex.  132,  in  app.  (1872),  L.R.  7 Ex.  101. 
There  was  therefore  a good  assignment  in  equity.  The  bank 
would  have  been  bound  to  accept  an  assignment  of  the  lease  with 
a proper  covenant  of  indemnity:  Bridgman  v.  Daw  (1892),  40 

W. R.  253;  Dodson  v.  Downey,  [1901]  2 Ch.  620.  The  fact  that 
certain  of  the  assets  were  set  out  in  the  schedule  did  not  exclude 
the  lease  as  one  of  the  assets.  Specific  words  do  not  control 
where  such  would  be  contrary  to  the  whole  meaning  of  the  docu- 
ment, which  would  be  the  case  here.  The  absence  of  the  lessor’s 
consent  did  not  invalidate  the  lease.  Not  only  was  no  objection 
ever  made  .by  the  lessors  to  an  assignment,  but  they,  at  the  re- 
quest of  the  appellants,  agreed  to  consent  to  any  assignment  that 
might  be  required,  and  they  accepted  the  rent  from  the  bank. 
An  assignment,  unless  the  lease  expressly  provides  that  it  be  deter- 
minable upon  its  taking  place,  and  the  lessor  determines  it,  will 
not  be  invalid  without  such  consent:  Paul  v.  Nurse  (1828),  8 B. 
& C.  486,  488;  Foa  on  Landlord  and  Tenant,  4th  ed.,  270;  Williams 
V.  Earle  (1868),  L.R.  3 Q.B.  739,  750;  Re  Johnson,  Ex  p.  Blackett 
(1894),  70  L.T.N.S.  381.  The  local  manager  was  duly  authorized 
to  enter  into  the  agreement.  This  is  quite  clear  from  the  evi- 
dence. His  authority  was,  however,  ratified  by  the  release  executed 
by  the  general  manager  under  the  corporate  seal.  The  trans- 
action was  not  ultra  vires  of  the  bank,  as  being  a contravention 
of  sec.  76  of  the  Bank  Act,  R.S.C.  1906,  ch.  29.  This  in  no  way 
interferes  with  a bank  settling  or  compromising  its  claim  against 
its  debtor  by  taking  over  the  debtor’s  business,  and  dealing  with 
it  in  the  best  interest  of  the  bank:  see  secs.  81,  82.  In  any  event 
the  Bank  Act  does  not  render  the  transaction  invalid,  but  merely 
subjects  the  bank  to  the  penalty  provided  by  sec.  146.  The 
appellants  were  entitled  to  be  indemnified  by  the  bank. 

James  Bicknell,  K.C.,  and  A.  B.  Morine,  K.C.,  for  the  respon- 
dents. There  never  was  any  assignment  of  the  lease  to  the  bank. 
All  that  the  agreements  provided  for,  and  all  that  was  intended 
was  that,  if  a purchaser  was  secured,  the  bank  could  call  upon 
the  appellants  to  assign,  and  the  only  object  of  giving  the  power 
of  attorney  to  the  local  manager  was  because  it  was  thought  that 
a purchaser  of  the  business  had  been  secured.  An  agreement 
to  assign  is  a very  different  thing  from  an  assignment.  A mere 
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agreement  to  assign  or  an  equitable  assignment  by  way  of  mort- 
gage will  not  create  the  necessary  privity  between  the  lessor  and 
the  assignee  so  as  to  make  the  latter  liable  as  such  upon  the  coven- 
ants in  the  lease,  even  if  the  assignee  has  entered  into  possession 
and  paid  rent  to  the  lessor,  nor  can  such  an  assignee  be  compelled, 
afc  the  suit  of  the  lessor,  to  take  a legal  assignment:  Foa  on  Land- 
lord and  Tenant,  4th  ed.,  276-7,  416;  Horsey  v.  Steegor,  [1899]. 
2 Q.B.  79;  Manchester  Brewery  Co.  v.  Coombs,  [1901]  2 Ch.  608. 
Even  if  there  had  been  an  assignment,  it  would  be  invalid,  for 
a lease  under  such  circumstances  would  not  be  within  the  bank’s 
corporate  powers:  Lyman  v.  Bank  of  Upper  Canada  (1852),  8 
U.C.R.  354.  No  valid  authority  is  shewn  to  the  local  manager 
to  execute  the  agreement,  and  the  execution  of  the  release  by  the 
general  manager  did  not  amount  to  a ratification  of  his  act.  The 
transaction  was  ultra  vires  of  the  bank.  Clause  (d)  of  sub-sec.  1 
of  sec.  76  only  authorizes  the  carrying  on  of  business  that  per- 
tains to  the  business  of  banking,  while  clause  (a)  of  sub-sec.  2 of 
the  same  section  expressly  prohibits  the  dealing  in  the  buying 
or  selling  or  bartering  of  goods,  wares  and  merchandise,  or  en- 
gaging or  being  engaged  in  any  trade  or  business  whatsoever; 
and  secs.  79,  80,  81,  82,  do  not  assist  the  appellants.  The  appellants 
were  never  in  a position  to  call  upon  the  bank  for  indemnity. 


June  29.  Osler,  J.A.  : — These  actions  were  brought  to  recover 
two  gales  of  rent  due  and  in  arrear  upon  a lease  made  by  the  plain- 
tiffs to  the  defendants,  trading  in  co-partnership  under  the  name 
of  the  McAllister  Milling  Company. 

The  defendants  brought  in  the  Ontario  Bank  as  third  parties, 
claiming  that  the  latter  were  bound  to  indemnify  them. 

At  the  trial  before  the  Chancellor,  it  was  held  that  the  plain- 
tiffs were  entitled  to  recover  the  rent,  and  that  the  defendants, 
upon  the  facts  proved,  were  entitled  to  be  indemnified  by  the 
third  parties. 

The  present  appeal  is  brought  by  the  defendants  against  the 
judgment  of  a Divisional  Court  reversing  the  judgment  of  the 
trial  Judge,  and  the  following  outline  of  the  facts  will  be  sufficient 
to  shew  the  questions  raised  upon  the  appeal. 

In  September,  1905,  the  defendants,  who  carried  on  business 
in  partnership  as  the  McAllister  Milling  Company,  and  who  were 
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heavily  indebted  to  the  bank  made  a proposition  for  settlement 
set  forth  in  a memorandum  of  agreement,  which  purports  to  be 
executed  by  the  defendants  and  by  the  bank,  by  John  Crane, 
the  manager  of  its  Peterborough  branch. 

The  agreement  recites  that  the  company  are  indebted  to  the 
bank  in  the  sum  of  $69,200,  as  part  security  for  which  the  bank 
hold  a lien,  under  sec.  74  of  the  Bank  Act,  upon  the  goods  and 
merchandise  of  the  company,  and  also  an  assignment  of  all  its 
book  debts  and  other  claims,  as  well  as  an  assignment  of  a life 
policy  upon  the  life  of  C.  B.  McAllister,  and  that  it  has  been  agreed 
that,  upon  payment  to  the  bank  of  the  sum  of  $10,000,  and  the 
absolute  surrender  of  all  the  company’s  assets,  the  bank  shall  assume 
payment  of  certain  liabilities  set  out  in  the  memorandum 
attached,  and  shall  release  the  company  and  the  individual 
members  thereof  from  all  further  liability  in  respect  of  the  said 
indebtedness. 

It  is  then  mutually  agreed  between  the  parties: 

(1)  “The  company  hereby  surrender  to  the  bank  all  their  right, 
title  and  interest  in  the  assets  of  the  company,  as  well  as  the  policy 
on  life  of  C.  B.  McAllister,  and  agree  to  assign  to  the  bank  their 
lease  of  the  Otonabee  Mills. 

(2)  “The  company  shall  forthwith  pay  to  the  bank  the  sum 
of  $10,000,  the  bank  assuming  the  payment  of  certain  of  the  com- 
pany’s liabilities  as  particularly  set  out  in  the  memorandum 
attached,  and  will  honour  the  company’s  checks  when  issued  in 
payment  thereof  ... 

(3)  “The  company  and  the  individual  members  thereof  agree 
to  execute  to  the  bank  such  further  assignments  and  assurances 
as  may  be  necessary  to  vest  in  the  bank  all  of  the  said  assets  and 
policy  of  assurance. 

(5)  “In  consideration  whereof  the  bank  shall  forthwith  release 
the  company  and  the  individual  members  thereof  from  all  further 
liability  in  respect  of  their  said  indebtedness  to  the  bank,  and, 
in  the  event  of  the  business  being  hereafter  carried  on  in  the  name 
of  the  company,  as  provided  in  the  agreement,  bearing  even  date 
herewith,  between  the  bank  and  Charles  B.  McAllister,  or  in  any 
similar  w^ay,  the  bank  hereby  agrees  to  indemnify  the  company 
and  the  individual  members  thereof  against  any  and  all  liabilities 
then  or  thereby  incurred.” 
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The  agreement  referred  to  recited  the  terms  of  settlement, 
one  of  which  was  that,  for  the  more  convenient  liquidation  of 
the  assets,  and  with  a view  to  dispose  of  the  company’s  business 
as  a going  concern  at  the  earliest  possible  moment,  McAllister 
should  continue  to  carry  on  and  manage  it  under  the  former 
name  under  the  supervision  of  Mr.  John  'Crane,  the  manager  of 
the  bank.  The  bank  agreed  to  indemnify  the  company  against 
any  liability  incurred  while  the  business  was  being  continued  in 
the  company’s  name. 

A release,  bearing  even  date  with  and  reciting  the  first-men- 
tioned instrument,  was  executed  by  the  bank,  under  its  corporate 
seal,  and  the  signature  of  the  general  manager. 

McAllister  carried  on  the  business  for  the  bank  until  he  left 
in  May,  1906,  and  it  was  afterwards  carried  on  in  the  same  way 
by  some  other  person  until  the  end  of  October  in  that  year,  the 
rent  being  paid  by  the  bank  by  a cheque  signed  in  the  company’s 
name.  Soon  afterwards  the  bank  attempted  to  surrender  posses- 
sion of  the  premises  to  the  lessors,  who  refused  to  accept  it,  and 
brought  the  present  actions  for  the  subsequently  accruing  gales  of 
rent. 

It  does  not  appear  that  the  lessors  had  notice  of  the  agree- 
ment to  assign  to  the  bank,  but  McAllister  deposed  that,  at  the 
request  of  the  bank’s  solicitor,  after  he  had  ceased  to  be  manager, 
he  applied  to  them  to  know  if  they  would  consent  to  a transfer 
of  the  lease  to  a third  party,  and  was  told  that  they  would.  The 
proper  inference  from  this  and  other  evidence  is  that  the  lessors 
would  not  have  withheld  their  assent. 

It  was  contended  (1)  that  the  agreement  of  the  19th  September 
had  not  been  executed  by  the  bank,  it  not  being  under  its  corporate 
seal;  and  that,  even  if  it  had  been,  the  bank  did  not  thereby  agree 
to  become  the  assignee  of  the  lease. 

(2)  That  the  bank  had  no  power  to  acquire  the  absolute  property 
in  the  chattels  or  the  leasehold  under  the  Bank  Act. 

(3)  That  there  was  no  express  agreement  to  indemnify  the 
defendants  against  the  accruing  rent,  and  that,  as  there  was  an 
express  agreement  to  assume  certain  specified  liabilities,  of  which 
the  rent  was  not  one,  no  other  could  be  implied. 

It  appears  to  me,  with  all  respect,  that  the  judgment  of  the 
Divisional  Court  cannot  be  supported,  and  that  the  judgment  at 
the  trial  should  be  restored. 
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The  release  of  the  19th  September  was  duly  executed  by  the 
bank,  under  its  corporate  seal,  by  the  hand  of  the  general  manager. 
It  recites  the  agreement,  and  this  is  a sufficient  answer  to  the 
objection  that  the  latter  had  not  been  executed  in  that  manner. 

The  lease  was  one  of  the  assets  of  the  firm,  and  would  probably 
pass  as  such  under  the  general  words  of  the  agreement.  There 
is,  however,  also  the  express  agreement  to  assign  it.  This  was 
one  of  the  things  ^‘mutually  agreed  to.”  The  instrument,  there- 
fore, comprises  an  agreement,  on  the  one  part,  to  assign,  and  on 
the  other  to  accept  the  assignment:  Barton  v.  McLean  (1843), 
5 Hill,  N.Y.  256;  Emmens  v.  Elderton  (1852),  4 H.L.  Gas. 
624,  653,  666;  Regina  v.  MacLean  (1881),  8 S.C.R.  210,  243; 
and,  as  the  lessees  had  an  interest  in  parting  with  the  term, 
the  bank  as  between  themselves  and  the  lessees  were  bound  to 
accept  the  assignment  as  part  of  the  transaction  which  the  latter 
had  paid  them  $10,000  to  carry  out.  From  this,  it  follows  that, 
so  long  as  the  bank  was  possessed  of  the  term,  it  was  bound 
to  indemnify  the  lessees  against  the  accruing  rent.  That,  no  doubt, 
so  far  as  the  agreement  has  taken  shape,  is  but  an  implied  obligation. 
Had  a formal  assignment  been  executed,  it  would  have  been  ex- 
pressly provided  for:  see  Woodfall  on  Landlord  and  Tenant,  18th 
ed.,  pp.  293,  295,  and  the  cases  cited  by  the  Chancellor;  but  if 
there  be  a valid  existing  agreement  to  take  an  assignment  which 
might  be  enforced  in  equity,  to  use  the  old  expression,  the  rights 
of  the  parties  do  not  depend  upon  that  having  been  done:  Walsh 
V.  Lonsdale  (1882),  21  Ch.D.  9. 

It  was  said  that  an  agreement  to  indemnify  could  not  be  im- 
plied, because  there  was  an  express  agreement  to  assume  a number 
of  specified  accounts  then  due  by  the  partnership,  but  the  cases 
referred  to  in  the  judgment  of  the  Divisional  Court  do  not  apply 
where  the  obligation  arises  out  of  or  is  incident  or  attached  to 
the  very  agreement  to  assign  the  lease.  In  the  language  of  Lord 
A1  verst  one,  in  Ogdens  Limited  v.  Nelson,  [1903]  2 K.B.  287,  the 
implication  is  necessary  “to  give  to  the  transaction  the  effect 
and  efficacy  which  both  parties  must  have  intended  that  it 
should  have;”  and  see  Hamlyn  v.  Wood,  [1891]  2 Q.B.  488. 

As  regards  the  lessor’s  consent  to  the  assignment  of  the  lease, 
it  appeared  that  no  difficulty  was  likely  to  arise  on  that  score, 
and  the  case  of  Crouch  v.  Tregonning  (1872),  L.R.  7 Ex.  88,  was. 
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I think,  on  this  ground  rightly  distinguished  by  the  Chancellor; 
and  see  Foa  on  Landlord  and  Tenant,  4th  ed.,  270. 

The  point  chiefly  relied  on  was  that  under  the  pro- 
visions of  the  Bank  Act,  the  bank  had  no  power  to  accept  a 
transfer  of  the  property.  No  doubt,  the  Act  does  not  ex- 
pressly provide  for  a transaction  of  this  kind,  and  it  is  con- 
tended that  secs.  80,  81,  82,  define  the  limits  of  the  bank’s  power 
in  this  respect.  Section  80  (I  refer,  for  the  sake  of  convenience, 
to  the  Act  as  it  now  appears  in  the  R.S.C.  1906,  ch.  29)  permits 
a bank  to  take  mortgages  upon  real  or  personal,  irremoveable  or 
moveable  property,  by  way  of  additional  security  for  debts  con- 
tracted to  the  bank  in  the  course  of  its  business.  Section  81 
authorizes  it,  in  certain  defined  cases,  to  buy  lands  or  real  or  irre- 
movable property  of  its  debtor  offered  for  sale  under  execution 
decree  of  a court  or  in  insolvency,  or  by  a mortgagee,  having 
priority  over  a mortgage,  held  by  the  bank,  or  by  the  bank 
under  a power  of  sale;  and  sec.  82  permits  it  to  acquire  an  abso- 
lute title  to  real  or  immovable  property  which  has  been  mort- 
gaged to  it  for  a debt  due  or  owing  to  it,  by  means  of  a release  of 
the  equity  of  redemption  or  by  foreclosure,  etc.  But  nothing 
in  the  Act  forbids  the  bank  to  settle  or  compromise  its  claim  against 
a debtor  from  whom  it  may  have  taken  no  security  whatever, 
nor,  as  incident  thereto,  from  taking  an  assignment  or  transfer  of 
property  as  the  consideration  for  such  settlement  or  compromise. 
Parliament  has  authorized  the  bank  to  carry  on  the  business  of 
banking,  and  that  is  the  only  business  it  can  engage  in  or  carry  on, 
directly  or  indirectly.  But  it  is  in  the  nature  of  things  that  in 
such  a business  bad  debts  will  from  time  to  time  arise,  and  it  can 
hardly  be  supposed  that  the  bank  is  shut  up,  in  that  case,  to  suing 
its  debtor  or  taking  mortgage  security  from  him,  even  though 
both  parties  may  agree  that  the  simplest  and  least  costly  way 
of  closing  out  a hopeless  account,  is  to  give  the  debtor  an  imme- 
diate release  in  consideration  of  a direct  transfer  of  his  property: 
Morse  on  Banks  and  Banking,  pp.  169,  246.  I think  that  such 
a transaction  “may  fairly  be  regarded  as  incidental  to  or  con- 
sequential upon  those  things  which  the  Legislature  has  authorized, 
and  ought  not  (unless  expressly  prohibited)  to  be  held  by  judicial 
construction  to  be  ultra  vires:”  Attorney-General  v.  Great  Eastern 
R.W.  Co.  (1880),  5 App.  Cas.  473,  478.  See  also  sec.  30  of  the  Inter- 
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pretation  Act,  R.S.C.,  ch.  1,  which  declares  that,  unless  the  con- 
trary intention  appears,  there  is  vested  in  every  corporation  the 
power  inter  alia  to  acquire  and  hold  personal  property  or  movables 
for  the  purpose  for  which  the  corporation  was  created,  and  to 
alienate  the  same  at  pleasure.” 

It  was  urged  that  the  transfer  was  avoided  by  sec.  76  (2), 
which  provides  that,  except  as  authorized  by  the  Act,  the  bank 
shall  not,  directly  or  indirectly,  deal  in  the  buying  or  selling  or 
bartering  of  goods,  wares  and  merchandize,  or  engage  or  be  en- 
gaged in  any  trade  or  business  whatever.  This  was  not  in  my  opinion 
a dealing  within  the  meaning  of  the  section,  which  is  directed  against 
trafficking  in  or  carrying  on  the  business  of  buying  and  selling 
goods,  wares  and  merchandize,  but  was  an  isolated  transaction 
entered  into  for  a wholly  different  purpose,  namely,  the  settle- 
ment of  the  bank’s  overdue  debt:  Morse  on  Banks  and  Banking, 
1888,  vol.  1,  p.  169.  I say  nothing  of  the  carrying  on  of  the  milling 
business  by  McAllister  for  the  bank,  for,  whether  this  was  extra 
vires  of  the  bank  or  not,  it  was  separable  from  and  not  incident 
to  the  agreement  for  settlement.  It  was  something  done  by  the 
bank  for  its  own  purposes,  and  cannot  affect  the  acquisition  or 
the  passing  of  the  property  or  any  obligation  assumed  by  the 
bank  towards  McAllister  in  connection  therewith. 

The  appeal  should  be  allowed. 

Garkow,  J.A.: — This  was  an  appeal  by  the  defendants  from 
the  judgment  of  a Divisional  Court  reversing  the  judgment  at 
the  trial  of  the  Chancellor  in  favour  of  the  defendants  upon  their 
counterclaim  against  the  third  party,  the  Ontario  Bank.  The 
material  facts  are  set  forth  in  the  judgment  of  the  Chancellor, 
and  need  not  be  here  repeated. 

The  claim  to  indemnity  is  resisted  upon  two  main  grounds: 

(1)  the  transactions  were  ultra  vires  of  the  bank’s  powers;  and 

(2)  no  formal  assignment  of  the  lease  having  been  executed,  the 
right  to  indemnity  does  not  exist. 

A subsidiary  point  is  that,  there  being  an  express  agreement 
to  indemnity  as  to  certain  specified  liabilities,  no  other  can  or 
ought  to  be  implied. 

The  judgments  delivered  in  the  Divisional  Court  proceed  on 
similar,  but  not  quite  identical,  lines,  although  the  same  result 
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is  arrived  at.  Britton,  J.,  was  of  the  opinion  that  the  bank  had 
not  agreed  to  accept  an  assignment  of  the  lease — had,  in  fact, 
expressly  refrained  from  doing  so — and  that,  as  the  bank  could 
not,  under  the  circumstances,  be  regarded  as  an  assignee  of  the 
term,  a covenant  to  indemnify  could  not  be  implied;  that  it  was 
the  case  of  a purchase  of  defined  assets  and  of  assuming  certain 
liabilities  specifically  mentioned,  and  that  those  not  mentioned 
must  be  considered  to  be  excluded;  the  bank,  by  the  working 
agreement  (so-called),  became  liable  to  pay  the  rent  from  its  date 
to  the  time  the  bank  ceased  to  carry  on  the  business;  this  rent 
was  paid,  and,  in  the  face  of  the  express  agreement,  that  learned 
Judge  was  unable  to  see  how  the  liability  of  the  bank  for  the  rent 
could  be  extended  beyond  the  term  of  the  actual  occupation  of 
the  premises  by  them. 

Riddell,  J.,  was  of  the  opinion  that  the  agreement  to  assign 
the  lease  was  introduced  for  the  benefit  of  the  bank,  and  might 
be  waived  by  the  bank,  who  could  not  have  been  compelled  to 
accept  a formal  assignment;  that,  under  the  circumstances,  there 
could  be  no  implied  covenant  of  indemnity;  and  that,  in  any 
event,  the  express  agreement  to  indemnify  excluded  an  implied 
agreement  to  do  so  in  the  case  of  the  future  rent. 

Both  learned  Judges  apparently  agreed  with  the  learned  Chan- 
cellor’s view  that  the  transactions  were  not  ultra  vires  if  they  had 
been  otherwise  unobjectionable. 

The  basis  of  the  learned  Chancellor’s  judgment  is  that,  by  the 
proper  construction  of  the  documents,  the  bank  became  the  bene- 
ficial owner  of  the  term,  and  that  the  McAllisters  were  simply 
trustees  for  the  bank,  from  which  relatipn  of  trustee  and  cestui 
que  trust  flowed  the  ordinary  obligation  on  the  part  of  the  latter 
to  indemnify  the  former  in  respect  to  such  a charge  as  that  in 
question. 

The  judgment  of  the  Chancellor,  therefore,  proceeds  upon 
equitable  grounds;  while  the  judgments  in  the  Divisional  Couft 
evidently  have  more  regard  to  the  rules  of  the  common  law. 

I agree  with  the  view  taken  by  the  Chancellor,  and  with  the 
conclusions  at  which  he  arrived,  as  well  as  with  his  reasoning, 
to  which  I can  usefully  add  but  little.  The  relation  of  trustee 
and  cestui  que  trust  appears  to  arise  when,  under  whatever  circum- 
stances, the  bare  legal  estate  or  interest  in  property  is  in  one  person 
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and  the  beneficial  interest  in  another,  which  appears  to  be  the 
exact  situation  in  the  present  instance,  for  it  is  perfectly  clear 
that,  as  the  result  of  the  transactions  in  question,  the  McAllisters 
ceased  to  have  any  beneficial  interest  in  any  of  the  assets  of  the 
partnership,  and  that  the  bank  became  the  beneficial  owner  thereof. 

In  Hardoon  v.  Belilios,  [1901]  A.C.  118,  at  p.  123,  Lord  Lindley 
sa}^s:  “It  appears  from  the  evidence  as  it  stands  that  the  defen- 
dant became  in  October,  1892,  the  sole  beneficial  owner  of  these 
shares,  the  legal  title  to  which  was  vested  in  the  plaintiff.  Assuming 
this  to  be  established,  their  Lordships  are  at  a loss  to  understand 
what  more  was  required  to  create  the  relation  of  trustee  and  cestui 
que  trust  between  the  plaintiff  and  defendant.  The  facts  that 
they  never  stood  in  the  relation  of  vendor  and  purchaser;  that 
there  was  no  contract  between  them;  that  the  defendant  never 
requested  the  plaintiff  to  become  his  trustee,  are  quite  immaterial. 
All  that  is  necessary  to  establish  the  relations  of  trustee  and  cestui 
que  trust  is  to  prove  that  the  legal  title  was  in  the  plaintiff,  and 
the  equitable  title  in  the  defendant.  This  might  be  proved  in 
many  ways.  The  mode  of  proof  is  quite  immaterial.  Being 
proved,  no  matter  how,  the  relation  of  trustee  and  cestui  que  trust 
was  thereby  established.’’ 

And  from  that  relation,  if  established,  follows  the  right  on  the 
part  of  the  trustee  to  be  indemnified  by  the  cestui  que  trust,  unless 
the  nature  of  the  transaction  excludes  it:  see  also  Wise  v.  Per- 
petual Trustee  Co.,  [1903]  A.C.  139;  Dodson  v.  Doumey,  [1901] 
2 Ch.  620. 

The  rule  is  of  general  application.  It  was  applied  in  the 
first-mentioned  case  to  the  case  of  calls  upon  shares,  and  in  the 
third  to  liabilities  of  a partnership  firm,  a share  in  which  had  been 
purchased  by  the  plaintiff;  while  in  the  second,  the  case  of  trustees 
of  a club  seeking  a similar  indemnity  against  the  members,  it  was 
denied,  because  the  nature  of  the  case  indicated  that  no  such 
liability  could  have  been  contemplated.  And  to  these  might,  if 
necessary,  be  added  many  other  instances  of  the  application  of 
the  rule. 

Are  there  any  special  circumstances  which  would  exclude  its 
application  here?  I know  of  none.  It  is  not  a question  what 
the  bank  intended  any  more  than  what  the  McAllisters  intended, 
but  of  what  they  have  said  in  the  writings  which  we  are  called  upon 
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to  construe.  But  if  intentions  may  be  considered,  it  seems  quite 
as  unreasonable  to  suppose  that  the  McAllisters  intended  to  remain 
liable  for  the  future  rent  of  premises  in  which  they  had  no  interest, 
and  over  which  they  had  no  control,  as  that  the  bank  intended 
not  to  accept  an  assignment  which  would  render  them  liable  while 
they  remained  the  assignee. 

The  proposition  of  the  McAllisters,  accepted  by  the  bank, 
was  to  hand  over  all  their  assets  and  $10,000  as  the  price  of  the 
release.  The  form  the  transaction  took  in  the  writings  was  selected 
by  the  bank  for  its  own  purposes.  The  moving  idea  in  carrying 
on  the  business  was,  of  course,  that  a better  price  might  be  ob- 
tained for  the  business  and  its  assets  as  a going  concern  than  upon 
a sale  of  a bankrupt  estate.  But  the  whole  benefit  of  the  fiction 
was  to  accrue  to  the  bank,  who  might  at  any  moment  drop  the 
business  and  sell  or  not  sell  as  they  pleased.  There  is  no  express 
provision  in  the  agreement  that  the  bank,  while  carrying  on  the 
business,  should  pay  the  rent,  as  stated  in  the  judgment  of  Britton, 
J.  What  is  stated  is  simply  that  the  bank  would  indemnify  the 
company  and  the  members  thereof  against  any  liabilities  incurred 
while  the  business  is  being  continued  in  the  company’s  name, 
which,  primarily,  would  mean  the  ordinary  business  liabilities 
arising  from  so  carrying  on  the  business,  and  would  not  necessarily 
include  the  payment  of  the  rent,  if  the  intention  had  been  that 
the  bank  should  be  under  no  obligation  as  between  it  and  the 
McAllisters  to  assume  such  an  obligation.  Nor  could  the  bank 
escape  the  obligation  by  waiver,  as  suggested  by  Riddell,  J.  A 
benefit  may  be  waived,  but  not  a benefit  accompanied  by  an  obliga- 
tion, without  the  consent  of  the  other  side. 

The  only  circumstance,  in  my  opinion,  upon  which  with  a 
shew  of  reason  an  argument  can  be  based  to  release  the  bank 
from  the  liability  in  question  is  to  be  found  in  the  presence  in 
the  agreement  of  the  express  assumption  by  the  bank  of  the  “book ” 
liabilities. 

This  point  has,  however,  been  also  fully  dealt  with  by  the 
learned  Chancellor,  and  I adopt,  without  repeating  them,  his 
reasons  for  thinking  that  the  implied  obligation  was  not  thereby 
impaired. 

The  question  of  ultra  vires  was  again  argued  before  us,  and 
evidently  much  reliance  placed  upon  it  by  counsel  for  the  bank. 
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This,  too,  has  been  dealt  with  in  the  judgment  of  the  Chancellor, 
and  his  conclusions  not  dissented  from  by  the  Divisional  Court. 
But,  perhaps,  a few  words  from  me  in  addition  may  not  be  amiss, 
especially  as  the  point  is  one  of  general  interest. 

A bank  is  a commercial  corporation.  It  constantly  deals  with 
its  customers  upon  credit  of  one  kind  and  another.  And  it  is  in 
the  nature  of  things  that,  even  with  the  exercise  of  the  greatest 
care,  there  must  be  occasionally  met  with  the  bankrupt  debtor 
unable  to  meet  his  obligations  in  full. 

The  Bank  Act,  R.S.C.  1906,  ch.  29,  sec.  76  (2),  prohibits  a 
bank,  except  as  authorized  by  the  Act,  from  dealing  in  the  buying 
or  selling  or  bartering  of  goods,  wares  and  merchandize,  or  en- 
gaging in  any  trade  or  business;  but  it  nowhere  prohibits  a bank 
from  taking  over  the  personal  property  of  the  debtor,  with  his 
consent,  for  the  purpose  of  realizing  upon  it  to  pay  the  debt  due 
to  the  bank.  This  is  a right  which  every  ordinary  creditor  has, 
and  which,  in  my  opinion,  a bank  also  has,  in  the  absence  of  an 
express  or  implied  prohibition.  As  I have  said,  there  is  no  ex- 
press prohibition,  and  the  implied  prohibition  relied  on  is  the 
presence  in  the  Act  of  the  provisions  as  to  mortgages  and  pur- 
chases under  process  contained  in  secs.  80,  81,  82  and  83.  Of 
these,  sec.  80  authorizes  a bank  to  take  a mortgage  upon  the  real 
or  personal  property  of  its  debtor,  by  way  of  additional  security 
for  a debt  contracted  to  the  bank  in  the  course  of  business.  It 
is  to  be  observed  that  secs.  81,  82  and  83  have  to  do  only  with 
real  or  immovable  property,  while  the  subject  matter  in  question 
was  personal  property.  These  latter  sections  are,  no  doubt, 
enabling  provisions  inserted  out  of  regard  to  the  Statutes  of  Mort- 
main. 

It  is  not  reasonable  to  suppose  that  the  legislative  intent  was 
to  enable  a bank  to  take  a mortgage,  and  then  acquire  the  equity 
of  redemption  in  lands,  and  that  a similar  right  was  intended  to 
be  withheld  in  the  case  of  personal  property.  In  the  former 
case,  the  enabling  clauses  were  necessary,  but  in  the  latter  they 
were  not.  And  if  a bank  may  take  a mortgage  or  may  sue  and 
issue  process,  and,  to  protect  itself,  buy  in  its  debtor’s  chattels, 
I can  see  no  good  reason  why,  when  the  debt  has  been  incurred 
and  the  inability  to  pay  is  established,  and  the  rights  of  other 
creditors  are  not  involved,  they  may  not,  like  any  other  creditor. 
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minimize  the  loss  by  avoiding  such  proceedings,  and  directly  take 
over  the  chattels,  of  course  with  the  debtor’s  consent,  and  dispose 
of  them  to  the  best  advantage. 

In  addition  to  the  cases  referred  to  in  the  judgment  of  the 
learned  Chancellor,  see  also  In  re  Asiatic  Banking  Corporation, 
Royal  Bank  of  Indians  Case  (1868),  L.R.  4 Ch.  252;  Sacketts  Harbour 
Bank  v.  Lewis  County  Bank  (1851),  11  Barb.  N.Y.  213. 

For  these  reasons  I am  of  the  opinion  that  the  appeal  should 
be  allowed,  and  the  judgment  of  the  learned  Chancellor  restored. 


Maclaren,  J.A.: — The  learned  Chancellor  who  tried  this  case 
has  set  out  the  facts  very  fully,  and,  to  my  mind,  the  inferences 
and  conclusions  he  has  drawn  from  them  are  irresistible.  In 
the  first  place,  we  have  the  Ontario  Bank,  by  the  agreement  of 
September  19th,  1905,  declaring  that  it  is  mutually  agreed  be- 
tween the  bank  and  the  McAllisters  that  the  latter  shall  assign 
to  the  bank  their  lease  of  the  mill  property  in  question.  This 
agreement,  it  is  true,  is  executed  on  behalf  of  the  bank  by  its 
local  manager,  but  it  is  adopted  by  an  indenture,  bearing  the 
same  date,  duly  executed  by  the  general  manager,  under  the 
corporate  seal  of  the  bank.  Under  these  instruments  and  the 
other  documents  of  the  same  date,  called  the  working  agreement, 
we  find  the  bank  entering  into  possession  immediately  of  the 
leased  premises,  and  carrying  on  the  business  on  its  own  account, 
under  the  name  of  the  McAllister  Milling  Company,  the  firm  name 
under  which  the  McAllisters  had  theretofore  carried  on  the  busi- 
ness. 

It  clearly  appears  that  the  bank  did  not  take  an  assignment 
of  the  lease  because  it  did  not  desire  to  appear  as  carrying  on 
the  business,  and  because  it  expected  to  dispose  of  it  as  a going 
concern,  and  to  have  the  assignment  of  the  lease  made  directly 
from  the  McAllisters  to  the  purchaser.  This  is  corroborated  by 
its  taking  a power  of  attorney  to  its  local  manager  from  the 
McAllisters  on  the  12th  of  July,  1906,  authorizing  him  to  execute 
any  deed  of  surrender  or  assignment  of  the  lease. 

On  the  31st  of  December,  1906,  the  representative  of  the  Bank 
of  Montreal,  which  had  become  the  agent  of  the  Ontario  Bank,  and 
had  taken  over  the  assets  of  the  latter,  on  its  getting  into  financial 
difficulties  in  October,  1906,  closed  up  the  milling  business,  and 
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sent  the  keys  of  the  mill  to  the  plaintiff,  the  landlord.  The  letter 
surrendering  the  keys  was  signed  by  one  Hamilton,  an  employee 
of  the  milling  company,  at  the  request  of  the  manager  of  the 
Bank  of  Montreal,  who  was  acting  for  the  Ontario  Bank.  Hamil- 
ton had  not  been  an  employee  of  the  McAllisters  for  more  than 
fifteen  months,  but  during  that  time  had  been  an  employee  of 
the  Ontario  Bank,  which  was  -really  doing  business  under  the 
name  of  the  McAllister  Milling  Company.  The  letter  reads:  '^We 
have  already  sent  you  cheque  for  $750,  rent  to  date  of  the  Otonabee 
Mills,  and  now  hand  you  the  keys  of  the  buildings,  and  give  you 
up  possession  of  the  buildings  as  arranged.” 

The  whole  circumstances  go  to  shew  that,  after  the  19th  of 
September,  1905,  the  McAllisters  had  no  interest  in  the  business 
or  in  the  leased  premises,  and  that  they  simply  held  the  lease  as 
trustees  for  the  Ontario  Bank.  The  letter  of  December  31st, 
1906,  entirely  ignored  the  McAllisters,  and  purported  to  surrender 
the  keys  by  the  milling  company  (which  was,  in  reality,  another 
name  for  the  Ontario  Bank),  and  to  give  up  possession  of  the 
leased  premises,  in  accordance  with  an  arrangement  between  the 
bank  and.  the  landlord. 

The  evidence  clearly  shews  that  if  a purchaser  had  been  ob- 
tained, the  whole  proceeds  and  profits  of  the  lease,  as  well  as  of 
the  business,  would  have  gone  to  the  bank.  Were  it  not  for  the 
financial  difficulties  in  which  the  Ontario  Bank  found  itself,  there 
is  little  doubt  that  the  present  trouble  would  never  have  arisen, 
and  no  such  claim  as  is  now  urged  would  have  been  raised  on 
behalf  of  the  bank. 

It  was  very  strenuously  argued  before  us  that  the  bank  could 
not  be  held  liable,  because  such  a transaction  as  taking  an  assign- 
ment of  the  lease  would  be  ultra  vires  on  its  part.  While  the 
judgment  appealed  from  is  not  based  on  this  ground,  yet  Riddell, 
J.,  was  of  opinion  that  it  was  “more  than  doubtful  that  such  a 
transaction  could  be  lawfully  carried  out  by  the  bank.” 

There  can  be  little  doubt  that  the  taking  over  and  carrying 
on  of  the  milling  business  by  the  bank  was  a violation  of  sec.  64 
of  the  Bank  Act  of  1890,  which  enacts  that  “except  as  authorized 
by  this  Act,  it  (the  bank)  shall  not,  either  directly  or  indirectly, 
deal  in  the  buying  or  selling  or  bartering  of  goods,  wares  and 
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merchandize,  or  engage  or  be  engaged  in  any  trade  or  business 
whatsoever.” 

But  this  has  nothing  to  do  with  the  present  case.  The  milling 
business  of  the  bank  had  been  wound  up,  and  the  rent  paid  up 
to  date.  We  have  to  do  solely  with  its  power  to  take  over  the 
unexpired  term  of  the  lease,  a mere  chose  in  action;  personal 
property,  it  is  true,  but  not  “goods,  wares  or  merchandise.” 

At  the  time  of  this  transaction  in  1905  the  powers  of  the  bank 
were  defined  by  the  Bank  Act  of  1890  and  amending  Acts.  By 
the  amending  Act  of  1900  (63-64  Viet.  ch.  26,  sec.  6),  the  charter 
of  the  bank  was  extended  to  July  1st,  1911.  These  Acts  were 
subject  to  the  Interpretation  Act,  R.S.C.  (1886),  ch.  1,  sec.  7, 
clause  (43)  of  which  provides  that  “words  making  any  associa- 
tion or  number  of  persons  a corporation  or  body  politic  and  cor- 
porate shall  vest  in  such  corporation  . . . power  to  acquire 

and  hold  personal  property  or  movables  for  the  purposes  for  which 
the  corporation  is  constituted,  and  to  alienate  the  same  at  pleasure.” 

By  the  Bank  Act  restrictions  are  placed  upon  a bank  as  to  its 
lending  money  upon  the  security  of  real  and  personal  property. 
As  to  the  latter,  there  are  special  provisions  as  to  chattel  mort- 
gages, warehouse  receipts,  bills  of  lading,  etc.,  besides  the  pro- 
hibition above  quoted  as  to  dealing  in  the  buying  or  selling  or 
bartering  of  goods,  etc.  As  to  some  of  these  securities,  a bank 
is  prohibited  from  lending  money  upon  them,  and  only  allowed 
to  take  them  as  additional  security.  As  to  others,  it  is  only 
allowed  to  take  the  security  at  the  time  the  debt  is  contracted. 
But  I find  nothing  in  the  Act  to  interfere  in  any  way  with  the  right 
which  the  bank  has,  under  the  Interpretation  Act,  in  common 
with  other  corporations  created  by  the  Dominion  Parliament,  to 
acquire  from  its  debtors  such  personal  property  as  this  in  settle- 
ment or  on  account  of  debts  justly  due  to  it,  and  to  realize  upon 
the  same. 

Where  the  charter  of  a bank  contained  a prohibition  similar 
to  sec.  64  of  our  Bank  Act,  as  to  dealing  in  goods,  it  was  held  en- 
titled to  take  such  property  in  settlement  of  a past  due  debt  and 
to  sell  the  same:  Sackett’s  Harbour  . Lewis  County  Bank,  11 

Barbour  (N.Y.)  213;  Union  National  Bank  v.  Underhill  (1886), 
102  N.Y.  336. 

The  case  is  much  stronger  where,  as  here,  there  is  no  prohibi- 
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tion  in  the  Act  to  the  bank’s  acquiring  the  lease  in  question,  and 
where  it  is  not  claimed  that  it  was  acting  otherwise  than  bond 
fide  in  the  agreement  of  September  19th,  1905,  in  stipulating  for 
an  assignment  to  it  of  the  lease,  on  account  of  the  indebtedness 
of  the  defendants. 

In  my  opinion,  the  judgment  of  the  Divisional  Court  should 
be  reversed,  and  that  of  the  Chancellor,  in  favour  of  the  defen- 
dants against  the  Ontario  Bank,  should  be  restored. 

Moss,  C.J.O.,  and  Teetzel,  J.,  concurred. 

G.  F.  H. 


[IN  CHAMBERS.] 

Re  Stormont  Provincial  Election. 

Parliament — Provincial  Election — Voting — Counterfoil  not  Detached  from  Ballot 

Paper — Mistake  of  Deputy  Returning  Ofp.cer — Ontario  Election  Act, 

sec.  114  (c). 

At  an  election  held  under  the  Ontario  Election  Act  (8  Edw.  VII.  ch.  3 (O.)), 
a deputy  returning  officer  omitted  in  every  instance  to  detach  the  counter- 
. foil  from  the  ballot  paper  when  he  received  it  from  the  voter,  and  to  destroy 
it,  as  required  by  sec.  104  of  the  Act,  and  placed  the  ballot  paper  with  its 
attached  counterfoil  in  the  ballot  box: — 

Held,  that  the  official  number  printed  on  the  back  of  the  counterfoil,  as  re- 
quired by  sec.  70  (2),  (6),  is  not  a mark  on  the  ballot  paper  by  means  of 
which  the  voter  can  be  identified  within  the  meaning  of  sec.  114  (c)  of  the 
Act,  and  that  the  ballot  papers  were  properly  counted. 

Appeal  from  the  decision  of  the  Judge  of  the  county  court  of 
the  united  counties  of  Stormont,  Dundas  and  Glengarry,  on  a re- 
count of  certain  ballots  cast  at  the  Provincial  election  for  the 
county  of  Stormont  held  on  the  8th  June,  1908.  The  appeal  was 
argued  on  June  30th  following  before  Osler,  J.A.,  in  whose  'judg- 
ment the  facts  are  fully  stated. 

W.  D.  McPherson,  K.C.,  and  R.  A.  Pringle,  K.C.,  for  John 
Colborne  Milligan,  the  appellant. 

R.  Smith,  K.C.,  for  William  John  McCart,  the  respondent. 

July  3.  Osler,  J.A.  . — There  were  only  two  candidates  at  the 
election,  viz.,  William  John  McCart  and  John  Colborne  Milligan. 
The  returning  officer  declared  the  former  elected,  and  at  the  instance 
of  the  latter  a recount  of  the  votes  cast  at  the  election  took  place 
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before  the  Judge  of  the  county  court,  as  provided  by  sec.  130  and 
following  sections  of  the  Ontario  Election  Act.  The  Judge  found 
that  2,327  votes  had  been  polled  for  McCart  and  2,319  for  Milligan, 
the  former  having  thus  a majority  of  8 votes. 

At  polling  sub-division  No.  3 of  Osnabruck,  76  votes  were  cast 
for  McCart  and  45  for  Milligan;  and  at  polling  sub-division  No.  5, 
Cornwall  township,  54  for  McCart  and  44  for  Milligan;  219  in  all; 
but  in  every  instance  the  deputy  returning  officer  at  each  of  these 
sub-divisions,  by  some  neglect  or  oversight,  omitted  to  detach  the 
counterfoil  from  the  ballot  paper  when  he  received  it  from  the  voter 
and  to  destroy  it,  as  he  is  by  sec.  104  of  the  Act  plainly  and  ex- 
pressly required  to  do,  and  placed  the  ballot  paper  with  its  attached 
counterfoil  in  the  ballot  box. 

On  the  back  of  each  counterfoil  was,  of  course,  printed  the  num- 
ber, also  printed  on  its  stub  in  the  book  of  ballot  papers,  as  required 
by  sec.  70  (2),  (6). 

On  the  back  of  the  counterfoil  of  each  ballot  paper  at  polling 
sub-division  5,  Cornwall,  -the  deputy  returning  officer,  instead  of 
placing  the  number  corresponding  to  that  placed  opposite  the 
voter’s  name  in  the  poll  book,  as  required  by  sec.  100,  erroneously 
placed  the  number  of  the  polling  sub-division.  The  counterfoil  as 
printed  is  rather  misleading,  and  at  the  Osnabruck  poll  the  deputy 
returning  officer  probably  felt  uncertain  how  the  blank  was  to  be 
filled  up,  and  prudently  inserted  no  number  at  all. 

It  Avas  not  suggested  that  any  difficulty  was  caused  by  these 
latter  mistakes,  but  it  was  urged  that  all  the  ballot  papers  in  ques- 
tion ought  to  be  rejected,  under  sec.  114  (c),*  because  the  printed 
number  on  the  counterfoil  was  a Avriting  or  mark  by  means  of  which 
the  voter  could  be  identified  within  the  meaning  of  that  section. 
The  learned  Judge  overruled  the  contention,  and  held  that  all  the 
ballot  papers  had  been  properly  counted.  The  result  of  rejecting 
them  would  be  that  the  candidate  having  the  minority  of  the  votes 
actually  cast  would  be  returned  by  a majority  of  39  votes. 

* 114.  In  counting  the  votes  the  deputy  returning  officer  shall  reject 
all  ballot  papers  (herein  called  ‘'rejected  ballot  papers”): — . . . 

(c)  Upon  which  there  is  any  writing  or  mark  by  which  the  voter  can 
be  identified,  other  than  the  number  placed  thereon  by  the  deputy  returning 
officer  in  the  case  provided  for  by  sec.  108;  but  no  word,  letter  or  mark 
written  or  made,  or  omitted  to  be  written  or  made,  by  the  deputy  returning 
officer  on  a ballot  paper  shall  avoid  the  same  or  warrant  its  rejection. 
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The  candidate  Milligan  thereupon  appealed  from  the  decision 
of  the  county  Judge  on  the  recount,  as  sec.  144  of  the  Act  enables 
him  to  do,  the  appeal  being  limited  to  the  count  of  the  ballot  papers 
with  the  counterfoils  attached. 

In  my  opinion  all  these  ballot  papers  were  properly  counted  and 
none  of  them  ought  to  be  rejected. 

The  official  number  on  the  back  of  the  stub  and  counterfoil,  and 
the  poll  book  number  required  to  be  written  on  the  back  of  the 
latter  by  the  deputy  returning  officer,  are  for  the  purpose  of  identi- 
fying the  ballot  received  by  the  deputy  returning  officer  from  the  voter 
in  its  folded  condition  as  that  which  the  deputy  returning  officer  had 
given  to  him,  and  when  the  deputy  returning  officer  has  performed 
his  duty  by  destroying  the  counterfoil  all  means  of  identifying 
the  voter  are,  of  course,  absolutely  lost. 

It  was  strongly  pressed  by  Mr.  McPherson  that  the  official 
numxber  on  the  undetached  counterfoil  was  a mark  on  the  ballot 
paper  by  which  it  was  possible  to  identify  the  voter,  and  that  as  it 
was  not  a mark  placed  thereon  by  the  deputy  returning  officer,  the 
saving  clause  of  sec.  114  (c),  which  provides  that  ^ffio  word,  letter 
or  mark  written  or  made,  or  omitted  to  be  written  or  made,  by  the 
deputy . returning  officer  on  a ballot  paper  shall  avoid  the  same  or 
warrant  its  rejection,”  did  not  apply,  and  therefore  that  the  first 
branch  of  that  clause  expressly  avoided  it  and  compelled  its  rejection. 

In  the  view  I take  of  the  matter  it  is  not  necessary  to  consider 
at  much  length  the  question  whether  the  official  number  on  the 
undetached  counterfoil  is  an  identifying  mark  within  the  meaning 
of  sec.  114,  or  whether  it  does  in  fact  afford  a means  by  which  the 
voter  can  be  identified.  It  is  possible  that  it  may  do  so  when  it  is 
certainly  known  or  discovered  which  book  of  ballot  papers  the  deputy 
returning  officer  began  with  (if  he  had  more  than  one),  and  from 
which  end  of  it — back  or  front — he  began  to  take  out  the  ballots, 
and  there  are  reasons  arising  from  the  prescribed  course  of  pro- 
cedure why  he  might  begin  at  the  back  rather  than  the  front. 
If  this,  as  I say,  were  certainly  known,  and  if  no  ballots  were  spoiled 
or  rejected,  the  series  of  names  entered  in  the  poll  book  would 
correspond  with  the  ballots  as  they  were  detached  from  the  ballot 
book,  the  first  ballot  corresponding  with  the  first  name  and  so  on, 
and  thus  identification  might  be  possible,  though  extremely  difficult 
of  proof.  But  in  my  opinion  the  official  number  on  the  counterfoil 
was  not  a mark  on  the  ballot  paper  within  the  meaning  of  the 


Osier,  J.A. 
1908 
Re 

Stormont 

Provincial 

Election. 


174 


ONTARIO  LAW  REPORTS. 


Osier,  J.A. 
1908 
Re 

Stormont 

Provincial 

Election. 


[vOL. 


section.  The  ballot  paper  is  one  thing  and  its  counterfoil  another 
and  different  thing.  The  latter  is  a thing  to  be  detached  and  de- 
stroyed by  the  deputy  returning  officer.  The  former  is  the  thing 
which  the  voter  marks  and  which  is  to  be  placed  in  the  ballot  box 
(sec.  104),  and  is  clearly  the  thing,  as  distinguished  from  its  counter- 
foil, referred  to  in  sec.  114  as  the  ballot  paper — the  thing  which  is 
to  be  counted  under  sec.  113,  or  under  sec.  114  to  be  rejected  if 
upon  it  there  is  any  writing  or  mark,  other  than  one  which  may  have 
been  improperly  made  on  it  by  the  deputy  returning  officer,  by 
whicR  the  voter  can  be  identified.  For  the  present  I think  this 
is  a sufficient  answer  to  the  objection.  No  doubt  the  whole 
question  may  be  reconsidered  upon  a petition,  and  it  is  possible 
that  a different  view  may  prevail,  but  if  there  be  a doubt,  though 
I do  not  wish  to  be  considered  as  intimating  that  I have  a doubt, 
it  should  be  resolved  in  favour  of  the  view  which  gives  effect  to  the 
intention  of  the  electors  rather  than  in  support  of  one  which  would 
disfranchise  so  large  a body  of  them  by  reason  of  the  carelessness 
of  an  official.  It  was  urged  that  to  treat  these  ballots  as  good 
would  open  a wide  door  to  opportunities  for  fraud  and  collusion  by 
the  deputy  returning  officer  and  others,  but  I do  not  think  so,  as 
the  error  is  so  obvious  and  so  seldom  likely  to  occur — at  least  when 
the  poll  clerk  and  scrutineers  are  not  asleep — and  so  easily  to  be 
prevented,  or  even  perhaps  cured  by  the  deputy  returning  officer 
on  opening  the  ballots:  see  The  Bothwell  Election  Case  (1884), 

8 S.C.R.  676.  In  two  cases  arising  under  the  Dominion  Act,  ballots 
with  counterfoils  attached  have  been  counted:  Re  London  Election 
(1904),  4 O.W.R.  402,  on  a recount  by  the  county  Judge;  and  Re 
North  Simcoe  Election  (1904),  41  C.L.J.  29,  also  on  a recount. 

I do  not  see  that  anything  said  in  the  Wentworth  Case  (1905), 

9 O.L.R.  201,  36  S.C.R.  497,  bears  on  the  present  case.  There  the 
deputy  returning  officer  wrote  on  the  ballot  itself  the  poll  book 
number  of  the  voter,  and  such  a ballot  was  rejected,  there  being 
nothing  in  the  Dominion  Act  corresponding  to  the  saving  clause  of 
sec.  114  (c)  of  our  Act.  I agree  with  the,  if  I may  say  so,  able  and 
careful  judgment  of  the  learned  county  court  Judge,  and  therefore 
dismiss  the  appeal  and  certify  as  required  by  sec.  144  (5)  of  the 
Election  Act. 

In  appeals  of  this  kind  it  is  not  usual  to  make  any  order  as 
to  costs. 


G.  G. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  S.  H.  Knox  & Co.  Assessment. 

Assessment  and  Taxes — Case  Stated  for  Opinion  of  Court — Jurisdiction — 

^'Question  of  General  Application” — Departmental  Store — Assessment 

Act,  4 Edw.  VII.  ch.  23,  sec.  10,  sub-sec.  1(e)  ; sec.  77,  sub-secs.  1,  2,  7. 

It  is  not  a question  of  general  application  under  sec.  77(1)  of  the  Assess- 
ment Act,  4 Edw.  VII.  ch.  23(0.),  whether  a stated  person  is  carrying 
on  the  business  of  a departmental  store  or  retail  merchant  dealing  in 
more  than  five  branches  of  retail  trade  or  business  in  the  same  premises 
or  in  separate  departments  of  premises  under  one  roof,  or  in  connected 
premises,  within  the  meaning  of  clause  (e)  of  sec.  10,  sub-sec.  1 of  the  Act. 
The  principle  of  Re  Norfolk  Voters’  Lists  (1907),  15  O.L.R.  108,  applied. 
Per  Meredith,  J.  : — The  words  “upon  an  appeal  of  a person,  partnership  or 
corporation  assessed,”  in  sec.  77(1)  of  the  Act,  refer  to  the  appeal  to 
the  county  Judge  and  are  not  referable  to  the  earlier  appeal  to  the 
court  of  revision. 

Case  stated  the  Lieutenant-Governor  in  Council  on  a state- 
ment of  facts  submitted  by  the  Judge  of  the  county  court  of  York, 
under  sec.  77  of  the  Assessment  Act,  for  the  opinion  of  a Judge  of 
the  Court  of  Appeal,  and  referred  by  the  Judge  to  the  full  Court. 

The  statement  of  facts  set  out  that  S.  H.  Knox  & Co.,  a company 
carr3dng  on  business  at  No.  184  Yonge  street,  Toronto,  under  the 
name  of  ‘‘The  5,  10  and  15  Cent  Store,’’  carried  for  sale  articles 
belonging  to  more  than  five  branches  of  retail  trade,  but  no  complete 
line  in  any  branch  of  trade,  and  no  article  was  carried  or  exposed 
for  sale  costing  more  than  15  cents.  The  assessment  commissioner 
for  the  city  of  Toronto  contended  that  S.  H.  Knox  & Co.  were 
persons  “carrying  on  the  business  of  a retail  merchant  dealing  in 
more  than  five  branches  of  retail  trade  or  business  in  the  same 
premises,  or  in  separate  departments  of  premises  under  one  roof, 
or  in  connected  premises,  where  the  assessed  value  of  the  premises 
exceeds  $20,000,”  within  the  meaning  of  sec.  10,  sub-sec.  1 (e),  of 
the  Assessment  Act. 

This  contention  was  adopted  by  the  county  Judge,  and  the 
question  submitted  for  the  opinion  of  the  Court  was  whether  his 
decision  w^as  right. 

The  case  was  heard  on  21st  May,  1908,  before  Moss,  C.J.O., 
OsLER,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

D.  W.  Saunders,  K.C.,  for  S.  H.  Knox  & Co. 

F.  R.  MacKelcan,  for  the  city  of  Toronto. 
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June  30.  Moss,  C.J.O. : — This  case  was  referred  by  His  Honour 
the  Lieutenant-Governor  in  Council  to  a Judge  of  this  Court,  pur- 
suant to  the  provisions  of  sec.  77  (1)  of  the  Assessment  Act,*  the 
Senior  Judge  of  the  county  of  York,  after  hearing  an  appeal  by  the 
city  of  Toronto  from  the  decision  of  the  court  of  revision  in  the 
matter  of  the  assessment  of  S.  H.  Knox  & Co.  having  prepared  a 
statement  of  the  facts  and  transmitted  the  same  to  the  Lieutenant- 
Governor  in  Council.  Ptpon  receipt  of  the  case  I appointed  a time 
and  place  for  hearing  argument  upon  the  points  and  matter  in- 
volved in  the  case,  and  caused  the  prescribed  notice  to  be  given. 

Upon  the  case  coming  on  for  argument  I expressed  some  doubt 
with  regard  to  the  jurisdiction  of  the  Court  to  entertain  it  and 
answer  the  question  put,  as  it  did  not  seem  to  be  one  of  '‘general 
application,”  within  the  contemplation  and  meaning  of  sec.  77  (1). 
But  upon  its  appearing  that  the  appeal  to  the  county  Judge  was 
made  by  the  city,  and  that  S.  H.  Knox  & Co.  were  precluded  from 
a direct  appeal' from  the  decision,  I deemed  it  proper  to  act  under 
sub-sec., 7 of  sec.  77,  and  refer  the  case  to  the  full  Court  for  hearing 
and  adjudication. 

Upon  the  case  coming  on  before  the  full  Court  the  point  of  juris- 
diction was  raised  but  was  not  strongly  pressed,  it  being  apparently 
the  desire  of  both  parties  to  obtain  the  opinion  of  the  Court,  and 
the  case  was  fully  argued. 

But  upon  further  consideration,  and  with  every  desire  to  aid 
the  parties,  I am  unable  to  come  to  the  conclusion  that  the  case 
was  one  proper  to  be  transmitted  by  the  county  Judge. 

The  question  which  we  are  required  to  answer  really  turns  upon 
the  special  facts  of  the  particular  case.  It  involves  no  question  of 
law  of  general  application,  a pronouncement  upon  which  could  or 
should  form  a guide  in  any  other  case.  The  learned  county  Judge, 


*77.  In  order  to  facilitate  uniformity  of  decision  without  the  delay  or 
expense  of  appeals: — 

1,  A county  Judge  may,  after  his  judgment  in  the  case  or  matter,  pre- 
pare a statement  of  the  facts  in  the  nature  of  a case  on  any  question  of 
general  application  which  has  arisen  under  this  Act,  or  on  any  question 
which  has  arisen  upon  an  appeal  of  a person,  partnership  or  corporation 
assessed  on  one  or  more  properties  to  an  amount  aggregating  $10,000,  and 
may  transmit  the  same  to  the  Li'^utenant-Governor  in  Council,  who  there- 
upon may  state  a case  and  immediately  refer  the  same  to  a Judge  of  the 
Court  of  Appeal,  for  the  opinion  of  a Judge  thereupon;  or, 

2.  The  Lieutenant-Governor  in  Council  may,  without  such  statement, 
refer  a case  on  any  such  question  to  a Judge  of  the  Court  of  Appeal,  for 
a like  opinion. 
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after  setting  out  the  facts  which  he  found  and  stating  his  decision  C.A. 

thereupon,  asks  to  be  advised  whether  his  decision  was  right..  If  1908 

the  case  had  or  could  have  come  before  us  by  way  of  appeal  this 

would  have  been  an  appropriate  inquirv.  But  the  intention  of  the 

section  is  that  we  should  advise  not  one  county  Judge  but  all  county  Assessment. 

Judges.  The  question  involved  is  to  be  ^^of  general  application/’  Moss,  c.j.o. 

and  the  opinion  given  by  this  Court  is  to  be  published  in  the  Ontario 

Gazette,  and  a copy  thereof  is  to  be  sent  to  every  Judge  of  a county 

court. 

It  is  obvious  that  no  answer  that  could  be  given  in  this  case 
would  be  of  assistance  to  any  other  county  Judge,  or  even  to  the 
learned  Judge  who  transmitted  it,  in  another  case.  It  must  and 
always  will  be,  while  sub-clause  (e)  of  sec.  10  (1)  of  the  Assessment 
Act  remains  as  it  is,  a question  of  fact,  to  be  determined  upon 
evidence,  whether  any  person  or  persons  is  or  are  carrying  on  the 
business  of  a retail  merchant  dealing  in  more  than  five  branches 
of  retail  trade  or  business  in  the  same  or  other  premises,  as  specified. 

The  same  considerations  that  led  the  Court  to  decline  to  answer 
the  questions  submitted  b}^  the  county  Judge  in  Re  Norfolk  Voters’ 

Lists  (1907),  15  O.L.R.  108,  are  applicable  to  this  case. 

Cases  stated  and  transmitted  by  the  Judges  of  county  courts 
under  special  Acts  do  not,  for  obvious  reasons,  stand  on  the  same 
footing  as  questions  referred  by  the  Lieutenant-Governor  in  Council 
under  R.S.O.  1897,  ch.  84. 

But  even  in  the  latter  class  of  cases  the  Court  has  in  more 
than  one  instance  felt  itself  obliged  to  decline  to  answer  questions 
not  proper  to  be  submitted,  as  in  the  very  recent  case  of  In  re 
Ontario  Medical  Act  (1906),  13  O.L.R.  501. 

For  these  reasons  I think  we  should  not  answer  the  question 
submitted  in  this  case. 

There  will  be  no  order  as  to  costs. 

MERimiTH,  J.A. : — The  objection  taken  to  the  jurisdiction  of 
this  Court  in  this  case  is  a very  formidable  one.  There  is  only  such 
jurisdiction  as  the  77th  section  of  the  Assessment  Act  confers. 

The  purpose  of  that  section  is  expressed  to  be  ^Ho  facilitate  uniform- 
ity of  decision  without  the  delay  and  expense  of  appeals;”  it  was 
certainly  not  to  afford  a ready  means  of  appeal  to  this  Court  by 
any  favoured  ratepayer.  The  provisions  of  the  section  are  applic- 
able to  two  cases  only,  (1)  a question  of  general  applicability  which 
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has  arisen  under  the  Act,  and  (2)  a question  which  has  arisen  upon 
an  appeal  of  a person,  partnership  or  corporation  assessed  on  one 
or  more  properties  to  an  amount  aggregating  $10,000.  The  power 
of  the  Lieutenant-Governor  in  Council  to  refer  a case  under  sub-sec^ 
Assessment.  2,  irrespective  of  any  action  on  the  part  of  the  county  court  Judge 
Meredith,  J.A.  in  that  respect,  is  limited  to  such  questions  as  the  county  court  Judge 
may  embody  in  his  statement  of  facts  under  sub-sec.  1;  that  is, 
it  is  limited  to  the  two  questions  I have  mentioned. 

It  can  hardly  be  contended  that  the  question  referred  in  this 
case  is  one  of  general  applicability;  nor  can  it  be  said  that  it  is  one 
which  has  arisen  upon  an  appeal  of  a person,  partnership  or  corpora- 
tion assessed,  for  the  appeal  referred  to  must  be  the  appeal  to  the 
coimty  court  Judge,  whose  “statement  of  the  facts  in  the  nature  of  a 
case’’  is  to  be  prepared  after  “his  judgment  in  the  case  or  matter;” 
and  that  appeal  was  not  by  any  person,  partnership  or  corporation 
assessed,  but  was  by  the  opposite  party — the  corporation  at  whose 
instance  the  assessment  was  made.  The  provisions  of  sec.  68,  as 
to  those  at  whose  instance  an  appeal  may  be  had  from  the  court 
of  revision  to  the  county  court  Judge,  are  in  marked  contrast  with 
those  of  sec.  77.  There  can  therefore  be  no  justification  for  reading 
the  latter  section  as  if  it  were  as  wide  in  this  respect  as  the  former; 
nor,  in  my  opinion,  can  there  be  any  justification  for  treating  the 
words  “upon  an  appeal”  as  referable  to  the  earlier  appeal  to  the 
court  of  revision. 

The  Act  shews  plain  indications  of  the  intention  of  the  Legis- 
lature to  keep  within  narrow  limits  the  right  of  more  than  one 
appeal,  and  to  prevent  as  far  as  possible  the  delay  and  expense  of 
appeals:  see  especially  sec.  75.  Such  indications  ought  not  to  be 
disregarded,  nor,  even  without  them,  should  this  Court  assume  a 
jurisdiction  which  the  words  of  the  Legislature  do  not  support. 

The  assessment  is  for  one  year  only.  Another  year  the  rate- 
payer will  probably  have  the  choice  of  appealing  from  the  court 
of  revision,  to  the  Ontario  Railway  and  Municipal  Board,  from 
which  there  is  no  appeal  except  upon  a question  of  law;  or  to 
the  county  court  Judge,  whose  decision  “shall  be  final  and  con- 
clusive:” see  sec.  75. 

In  my  opinion  this  Court  has  not  power  to  consider  this  case, 
and  therefore  should  make  no  order  in  it. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  V.  Yaldon. 

Criminal  Law — Perjury — Indictment — Intent  to  Deceive — Criminal  Code,  sec, 
852 — Lord’s  Day  Act — C.S.U.C.  ch.  104,  sec.  3 — Perjury  in  Police  Court 
— Jurisdiction  of  Magistrate — Absence  of  Information — Judicial  Proceed- 
ing— Criminal  Code,  sec.  171 — Evidence — Record  of  Trial. 

The  indictment  contained  in  substance  a statement  that  the  accused  com- 
mitted the  indictable  offence  of  perjury  in  a judicial  proceeding: — 

Held,  that  it  complied  with  the  requirements  of  sec.  852  of  the  Criminal 
Code,  and  was  not  bad  because  it  did  not  allege  that  the  accused  com- 
mitted perjury  with  intent  to  deceive. 

2.  The  statute  C.S.U.C.  ch.  104,  sec.  3,  is  in  force  in  Ontario. 
Attorney-General  for  Ontario  v.  Hamilton  Street  R.W.  Co.,  [1903]  A.C.  524, 

followed. 

3.  The  accused  was  arrested  by  a police  constable,  and  brought  before  a 
police  magistrate,  when  a charge  of  gambling  with  dice  on  the  Lord’s  day 
was  laid  against  him.  So  far  as  appeared,  no  information  was  laid,  but 
the  constable  had  a warrant,  which  he  read  to  the  accused.  The  latter 
made  no  objection  to  the  manner  in  which  he  had  been  brought  before 
the  magistrate  or  in  which  the  charge  had  been  laid;  his  trial  was  pro- 
ceeded with,  and  in  testifying  on  his  own  behalf  he  committed  the  per- 
juries for  which  he  was  indicted: — 

Held,  that  the  magistrate  had  jurisdiction,  and  the  accused  gave  his  evidence 
in  a judicial  proceeding,  within  the  meaning  of  sec.  171  of  the  Code. 

4.  There  being  no  information  or  other  formal  record,  the  charge  and  the 
proceedings  thereon,  so  far  as  material,  were  proved  in  the  only  way  in 

* which  they  were  capable  of  being  proved,  ^.e.,  by  the  oral  evidence  of 
the  magistrate  and  his  clerk,  each  speaking  with  the  aid  of  his  notes  taken 
at  the  trial,  which  was  the  best  evidence  possible  in  the  circumstances, 
and  therefore  sufficient. 

Rex  V.  Drummond  (1905),  10  O.L.R.  546,  distinguished. 

Case  reserved  by  the  chairman  of  the  general  sessions  of  the 
peace  for  the  county  of  Wentworth  after  conviction  of  the  de- 
fendant on  a charge  of  perjury. 

The  facts  are  stated  in  the  judgments. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren, 
and  Meredith,  JJ.A.,  on  the  12th  May,  1908. 

G.  Lynch-Staunton,  K.C.,  and  M.  J.  O’Reilly,  K.C.,  for  the  de- 
fendant. The  perjury  charged  was  upon  a trial  before  the  police 
magistrate  for  the  city  of  Hamilton.  The  police  magis- 
trate and  his  clerk  went  into  the  box  and  gave  an 

account  of  what  took  place  before  the  magistrate.  There 

was  no  proper  proof  of  the  proceedings  in  the  police  court: 

see  Rex  v.  Drummond  (1905),  10  O.L.R.  546.  The  police  magistrate 
had  no  jurisdiction;  no  proceeding  was  pending  before  him;  no 
summons  or  warrant  or  information  is  produced.  This  point  is  not 
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directly  raised  by  the  case  as  stated.  On  this  point  The  Queen  v. 
Scotton  (1844),  5 Q.B.  493,  13  L.J.N.S.  58,  and  Regina  v.  Evans 
(1890),  17  Cox  C.C.  37,  may  be  referred  to.  The  indictment  is 
defective.  It  does  not  allege  that  the  prisoner  committed  perjury 
with  intent  to  deceive  or  mislead.  The  Provincial  Lord’s  Day  Act 
is  not  in  force,  and  the  old  statute  C.  S.  U.  C.  ch.  104,  sec.  3,  is 
not  in  force. 

J.  R.  Cartwright,  K.C.,  and  S.  F.  Washington,  K.C.,  for  the 
Crown,  referred,  on  the  question  of  the  jurisdiction  of  the  magistrate, 
to  Regina  v.  Roe  (1888),  16  O.R.  1;  Regina  v.  Clarke  (1890),  19 

O.R.  601;  Drew  v.  The  King  (1903),  33  S.C.R.  228. 

June  19.  Moss,  C.J.O.: — The  indictment  charged  that  the 
accused  on  the  15th  July,  1907,  at  the  city  of  Hamilton,  in  the 
county  of  Wentworth,  did  unlawfully,  wilfully,  corruptly,  and 
knowingly  commit  perjury  on  the  trial  of  Percy  Burnett  and  others 
at  the  sittings  of  the  police  court  of  the  city  of  Hamilton  before 
George  Frederick  Jelfs,  Esquire,  police  magistrate  in  and  for  the 
said  city  of  Hamilton,  on  a charge  of  gambling  with  dice  on  the 
Lord’s  day,  to  wit,  the  14th  day  of  July,  1907,  by  swearing  that 
he  did  not  see  any  crap  game  (setting  out  a number  of  statements 
alleged  to  have  been  made  by  the  accused). 

The  jury  found  the  accused  guilty.  At  the  trial  a number  of 
objections  were  made  by  counsel  for  the  accused.  The  learned 
chairman  deferred  sentence,  and  reserved  for  the  opinion  of  this 
Court  the  following  questions : — 

1.  As  the  indictment  does  not  allege  that  the  prisoner  com- 
mitted perjury  with  intent  to  deceive  or  mislead,  is  the  indictment 
bad? 

2.  (This  question  need  not  be  set  forth  at  length.  It  involved 
the  regularity  of  the  mode  of  administering  the  oath  to  the  accused 
on  the  occasion  of  the  perjury  alleged.  On  the  argument  his  counsel 
abandoned  the  point,  and  very  properly  conceded  that  the  question 
must  be  answered  adversely  to  the  accused.) 

3.  Is  C.S.U.C.  ch.  104,  sec.  3,  in  force  in  this  Province? 

4.  Should  the  prisoner  be  convicted  of  perjury  where  the  Crown 
did  not  produce  any  record  of  the  trial  or  the  result  thereof  in  the 
police  court  where  the  perjury  was  alleged  to  have  been  committed? 

The  evidence  taken  at  the  trial  was  made-  part  of  the  case. 
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To  the  first  question  sec.  852  of  the  Code  and  Form  64  therein 
referred  to  supply  a complete  answer.  The  indictment  contains  in 
substance  a statement  that  the  accused  committed  the  indictable 
offence  of  perjury  in  a judicial  proceeding,  and  in  certainty  and 
sufficiency  appears  to  comply  with  all  the  requirements  prescribed 
by  the  section.  The  question  should,  therefore,  be  answered  in 
the  negative. 

As  already  stated,  the  second  question  should  be  answered  in 
the  affirmative. 

The  third  question  presents  little,  if  any,  difficulty.  The  decision 
of  the  Judicial  Committee  of  the  Privy  Comicil  in  Attorney-General 
for  Ontario  v.  Hamilton  Street  R.W.  Co.,  [1903]  A.C.  524,  removed 
any  doubt  that  might  have  been  previously  entertained  as  to  the 
legislative  authority  competent  to  deal  with  the  subjects  comprised 
in  C.S.U.C.  ch.  104.  Their  Lordships  expressed  a clear  opinion 
that  it  was  legislation  falling  within  the  exclusive  legislative  author- 
ity of  the  Parliament  of  Canada,  and  that  an  infraction  of  the  Act, 
which  was  in  force  at  the  time  of  Confederation,  was  an  offence 
against  the  criminal  law\  They  also  determined  that  the  R.S.O. 
1897,  ch.  246,  which  embodied  the  provisions  of  the  C.S.U.C.  ch.  104, 
was  beyond  the  competency  of  the  Ontario  Legislature  to  enact. 
The  Legislature,  not  being  competent  to  enact,  it  follows  that  it  was 
not  competent  to  repeal;  consequently  the  provisions  of  40  Viet, 
ch.  6,  sec.  6 (O.),  were  not  effective  to  repeal  the  C.S.U.C.  ch.  104, 
although  it  appears  in  the  schedule  A.  to  the  R.S.O.  1877  as  one  of 
the  repealed  Acts.  Notwithstanding  this  legislation,  the  C.S.U.C. 
ch.  104  continues  in  force  by  virtue  of  the  British  North  America 
Act,  sec.  129,  not  having  been  repealed,  abolished,  or  altered  by  the 
Parliament  of  Canada.  See  the  volume  of  Acts  of  the  Provinces 
and  of  Canada  not  repealed  by  the  Revised  Statutes  of  Canada 
issued  by  the  Dominion  in  1887,  at  p.  243,  and  R.S.C.  1906,  ch.  153, 
sec.  16. 

The  answer  to  this  question  must  be  in  the  affirmative. 

As  to  the  fourth  question:  it  appears  that  the  accused  was 
arrested  by  a police  constable,  and  brought  before  the  police  magis- 
trate on  the  15th  July,  1907.  It  does  not  appear  that  an  informa- 
tion had  been  laid,  though  it  does  appear  that  the  police  constable 
had  a warrant,  which  he  read  to  the  accused.  Whether  the  warrant 
was  produced  before  the  magistrate  or  not  does  not  appear.  But, 
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according  to  the  opinion  of  Hawkins,  J.,  in  The  Queen  v.  Hughes 
(1879),  4 Q.B.D.  614,  at  p.  628,  ‘‘whether  it  was,  or  not,  is  im- 
material; had  it  been  so,  it  would  have  proved  nothing,  for  it  could 
not  in  any  sense  be  treated  as  the  information.’’ 

The  accused  was  brought  before  the  police  magistrate,  and 
being  there  a charge  of  gambling  with  dice  on  the  Lord’s  day  was 
made  against  him.  This  was  an  offence  which  the  police  magistrate 
clearly  had  jurisdiction  to  try.  The  accused  made  no  objection  to 
the  manner  in  which  he  had  been  brought  before  the  magistrate  or 
in  which  the  charge  was  laid.  His  trial  was  proceeded  with,  and  in 
the  course  of  it  he  was  sworn,  and,  testifying  on  his  own  behalf, 
he  made  the  statements  in  respect  of  which  he  has  now  been  found 
guilty  of  perjury.  That  being  so,  it  is  impossible  to  deny  that 
the  accused  gave  his  evidence  in  a judicial  proceeding,  within  the 
meaning  of  sec.  171  of  the  Code. 

There  being  no  information  or  other  formal  record,  the  charge 
and  the  proceedings  thereon,  so  far  as  material  to  be  shewn,  were 
proved  in  the  only  way  in  which  they  were  capable  of  being  proved. 
The  same  mode  of  proof  seems  to  have  been  adopted  in  Regina  v. 
Shaw  (1865),  10  Cox  C.C.  66,  and  Regina  v.  Hughes  (supra),  if  one 
may  judge  from  the  language  of  the  opinions  delivered.  See  the 
observations  of  Hawkins,  J.,  in  the  latter  case  at  p.  627,  in  com- 
menting upon  Regina  v.  Shaw  (supra).  But,  whether  that  be  the 
case  or  not  with  regard  to  these  cases,  here  the  best  evidence  which 
the  nature  of  the  case  permitted  was  produced. 

The  case  of  Rex  v.  Drummond  (1905),  10  O.L.R.  546,  does  not 
assist  the  argument  on  behalf  of  the  accused,  as  a perusal  of  the 
report  will  readily  demonstrate.  In  that  case  the  accused  was 
indicted  for  perjury  alleged  to  have  been  committed  by  him  as  a 
witness  at  the  trial  of  one  Kennedy  on  an  indictment  for  murder. 
At  the  trial  for  perjury  the  indictment  or  formal  record  in  the  murder 
case  was  not  produced,  nor  was  a certificate  under  sec.  691  of  the 
Code,  as  it  then  was,  put  in.  And  it  was  held  that  the  best  evidence 
of  which  the  case  admitted  had  not  been  produced. 

The  question  should  be  answered  in  favour  of  the  Crown. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.  : — In  dealing  with  this  case  the  very  important 
changes  made  in  the  law  respecting  perjury,  and  also  in  the  practice 


XVII.] 


ONTAEIO  LAW  REPORTS. 


183 


and  procedure  in  criminal  cases,  by  statutes,  now  comprised  in  the 
Criminal  Code,  must  be  borne  in  mind:  changes  which  require 
discrimination  in  seeking  for  assistance  from  the  cases  decided  in 
England  under  the  common  law  upon  the  subject. 

The  first  question  is  as  to  the  sufficiency  in  form  of  the  indict- 
ment. 

Section  852  of  the  Criminal  Code  provides  that : — 

“Every  count  of  an  indictment  shall  contain,  and  shall  be 
sufficient  if  it  contains  in  substance,  a statement  that  the  accused 
has  committed  some  indictable  offence  therein  specified. 

“2.  Such  statement  may  be  made  in  popular  language  without 
any  technical  averments  or  any  allegations  of  matter  not  essential 
to  be  proved. 

“3.  Such  statement  may  be  in  the  words  of  the  enactment 
describing  the  offence  or  declaring  the  matter  charged  to  be  an 
indictable  offence,  or  in  any  words  sufficient  to  give  the  accused 
notice  of  the  offence  with  which  he  is  charged. 

“4.  Form  64  affords  examples  of  the  manner  of  stating  offences. 

Form  64  (e)  contains  merely  an  allegation  that  the  accused 
“committed  perjury,’’  setting  out  when,  and  where,  and  the 
effect  of  the  false  swearing  charged.  The  form  in  this  case  goes 
further  than  that  in  alleging  that  the  perjury  was  unlawfully,, 
corruptly,  and  knowingly  committed,  adopting  the  words  of  sec. 
172a  of  the  Criminal  Code.  The  charge  of  having  committed 
perjury  imports  all  the  ingredients  of  the  crime;  and  there  is  no 
complaint  that  the  facts  and  circumstances  were  insufficiently 
disclosed. 

This  question  should  be  answered  in  the  affirmative. 

Mr.  Lynch-Staunton,  for  the  accused,  admitted  that  the  second 
question  should  be  answered  likewise;  a proper  admission,  as  the 
manner  in  which  the  oath  was  administered  in  the  police  court  is  not 
open  to  any  substantial  objection.  The  usual  oath  was  taken  by 
the  witness  in  the  usual  manner,  in  the  presence  of  the  police 
magistrate  and  under  his  direction.  The  rule  is  said  to  be  that  when 
the  oath  is  administered  by  a third  person  in  the  presence  of  and 
under  the  direction  of  the  person  authorized  to  administer  it,  it  is 
considered  to  be  the  act  of  the  latter. 

This  question  should  be  answered  accordingly. 

It  is  not,  in  my  opinion,  necessary  for  the  purposes  of  this  case 
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that  the  third  question  should  be  answered;  for,  if  the  statute 
therein  mentioned,  be  not  now  in  force,  then  its  counterpart  con- 
tained in  ch.  246,  sec.  3,  of  the  Revised  Statutes  of  Ontario,  1897,  is;, 
and  so  there  is  nothing  in  this  point  which  aids  the  accused. 

The  fourth  question  must  also  be  answered  adversely  to  the 
accused.  The  magistrate  was  not  required  by  the  special  enact- 
ment to  take  down  the  evidence  in  writing;  but  the  Criminal  Code 
requires  that  in  summary  trials,  as  well  as  in  indictable  offences, 
the  evidence  before  the  magistrate  shall  be  taken  down  in  writing, 
but  that,  in  the  former  cases,  the  witnesses  need  not  sign  their 
depositions.  In  this  case  the  evidence  was  taken  down  in  short- 
hand by  the  clerk  of  the  police  court,  and  the  magistrate  also  took 
some  notes  of  it.  Such  original  notes  of  such  evidence  were  pro- 
duced at  the  trial  of  this  case,  and  both  the  magistrate  and  the 
clerk,  each  speaking  with  the  aid  of  his  notes,  testified  as  to  that 
which  the  accused  had  sworn  to  in  the  police  court.  I am^ unable 
to  perceive  an  irregularity  in  that  course.  What  more  could  be 
required?  If  the  notes  be  looked  upon  as  the  best  evidence,  they 
were  proved;  there  was  no  other  better  evidence.  Indeed,  I do 
not  quite  understand  the  force  or  object  of  this  question.  What 
‘‘record  of  the  trial’’  is  meant?  As  I xmderstand  the  facts,  there 
never  was  any  record  of  the  trial,  unless  the  notes  of  the  clerk  or 
of  the  magistrate  be  deemed  a record,  and  they  were  produced. 
Records  must  in  many  cases  be  produced  because  they  are  the  best 
evidence,  and  secondary  evidence  is  not  generally  permitted  when 
the  best  evidence  is  available.  But  how  is  that  applicable  to  this 
case;  and  what  has  any  “record  of  the  result”  “in  the  police  court” 
to  do  with  this  case? 

Much  was  said  of  the  want  of  jurisdiction  in  the  magistrate, 
because  the  proceedings  in  the  police  court  were  not  begun  by  a 
charge  in  writing,  followed  by  a summons,  as  the  special  Act  pro- 
vides. But  no  such  question  was  directly  reserved;  and  it  does 
not  indirectly  arise  out  of  any  of  the  questions  which  were  reserved. 
I may,  however,  add  that  it  was  pointed  out  to  Mr.  Lynch-Staunton, 
during  his  argument  here,  that,  under  the  Criminal  Code — secs.  170 
and  171 — “every  proceeding  is  judicial”  for  the  purposes  of  a case 
of  this  kind  “which  is  held  . . . before  any  justice  . . . 

having  power  to  hold  such  judicial  proceeding,  whether  duly  con- 
stituted or  not,  and  whether  the  proceeding  was  duly  instituted  or 
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not  before  such  Court  or  person,  so  as  to  authorize  it  or  him  to 
hold  such  proceeding.  And  although  such  proceeding  was  held  in 
the  wrong  place  or  was  otherwise  invalid. The  accused,  in  the  Rex 
police  court,  were  represented  by  counsel,  but  made  no  objection  Yaldon. 

to  the  want  of  the  written  charge,  or  of  the  summons.  They  pro-  j ^ 

ceeded  with  the  trial,  and  had  the  case' disposed  of  upon  its  merits. 

The  cases  relied  upon  by  Mr.  Lynch-Staunton,  if  they  stood  alone, 
would  go  a great  way  towards  supporting  his  argument,  but  the 
much  more  recent,  and  very  important,  case  of  The  Queen  v.  Hughes, 

4 Q.B.D.  614,  is  quite  as  much  against  it  as  the  other  cases  are  for  it; 
and  the  legislation  from  which  I have  quoted  adopts  the  conclusion 
of  the  later  case,  if  indeed  it  does  not  go  considerably  further. 

Now  that  it  is  immaterial  whether  the  witness  accused  of  perjury 
was  a competent  witness  or  not,  and  whether  his  evidence  was 
admissible  or  not,  and  whether  his  evidence  was  material  or  not — 
sec.  170 — it  would  seem  very  unreasonable  if  the  accused’s  guilt 
or  innocence  of  the  crime  of  perjury  were  dependent  upon  whether 
the  proceedings  in  the  police  court  were  or  were  not  instituted  in 
the  manner  provided  by  the  enactment. 
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[IN  THE  COURT  OF  APPEAL.] 

In  re  Skill  and  Thompson. 

Land  Titles  Act — Caution — Vacating  Caution — Pending  Action  for  Specific 
Performance — Jurisdiction  of  Local  Master  of  Titles — Security — R.S.O, 
1897,  ch.  138,  secs.  45,  76,  78,  84 — 7 Edw.  VII.  ch.  30,  sec.  12  (0.). 

A caution  was  registered  under  the  Land  Titles  Act,  R.S.O.  1897,  ch.  138, 
by  a person  claiming  under  an  agreement  to  purchase  from  the  registered 
owner’s  vendor,  of  which  agreement  he  alleged  the  former  had  notice.  The 
registered  owner  moved  before  the  Local  Master  of  Titles  under  sec.  76  for 
cesser  of  the  caution,  though  the  cautioner  had  meanwhile  commenced  an 
action  for  specific  performance  of  his  agreement.  The  Local  Master  refused 
to  vacate  the  caution: — 

Held,  that  he  had  jurisdiction  so  to  refuse  under  7 Edw.  VII.  ch.  30,  sec.  12 
(O.),  and  that  it  was  proper  for  the  caution  to  be  allowed  to  stand  pending 
diligent  prosecution  of  the  action,  and  without  requiring  security  under 
sec.  78  of  the  Act;  nor  did  either  sec.  45  or  sec.  84  protect  the  registered 
owner. 

This  was  an  appeal  from  the  Divisional  Court,  reversing  the 
judgment  of  Riddell,  J.,  in  Chambers,  who,  on  January  17th, 
1908,  reversed  the  order  of  the  Local  Master  of  Titles  at  North 
Bay. 

W.  E.  Middleton,  for  Frederick  Skill,  registered  owner. 

J.  M.  Ferguson,  for  Herman  Hilton  Thompson,  cautioner. 

The  facts  appear  in  the  judgment. 

January  18.  Riddell,  J.:— John  Sears,  registered  owner  of 
parcel  No.  4674,  district  of  Nipissing,  in  consideration  of  $4,500,  ' 
transferred  to  Skill  the  lot  on  September  5th,  1907.  This  trans- 
fer was  upon  affidavit  sworn  September  14th,  registered  at  the 
office  of  land  titles  at  North  Bay  September  16th. 

On  October  8th  Thompson  registered  a caution,  dated  October 
7th,  claiming  an  interest  in  this  lot  under  agreement  for  the  pur- 
chase thereof  with  John  Sears,  of  which,  it  is  alleged.  Skill  had 
notice. 

By  notice  dated  November  27th,  under  sec.  76*  of  the  Land 

* Sec.  76  (1).  After  any  such  caution  has  been  lodged,  the  Master  of 
Titles  shall  not,  without  the  consent  of  the  cautioner,  register  any  dealing 
with  the  land  or  charge  until  he  has  served  notice  on  the  cautioner,  warning 
him  that  his  caution  will  cease  to  have  any  effect  after  expiration  of  the 
prescribed  number  of  days  next  ensuing  the  date  at  which  the  notice  is 
served. 

(2)  After  the  expiration  of  such  time  as  aforesaid,  the  caution  shall 
cease  unless  an  order  to  the  contrary  is  made  by  the  Master. 

(3)  . . . 

(4)  . . . 
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Titles  Act,  R.S.O.  1897,  ch.  138,  at  SkilTs  instance,  the  matter 
came  before  the  Master  of  Titles  at  North  Bay,  for  determination 
as  to  the  cesser  of  the  caution.  After  evidence  taken,  the  Master 
dismissed  the  application  of  Skill  for  the  removal  of  the  caution. 
Skill  now  appeals. 

The  evidence  shews  that  Sears,  on  August  20th,  1907,  had 
given  an  option  to  Thompson  upon  the  land  in  question  for  $8,000, 
to  be  paid  on  or  before  September  14th.  He  (Thompson)  made 
a number  of  attempts  to  sell  the  property,  and,  failing,  he,  through 
a solicitor,  Mr.  Ritchie,  acting  for  Sears  in  Toronto,  and  dealing 
with  Thompson,  apparently  also  as  his  solicitor,  received  an  ex- 
tension of  the  option  to  October  1st,  from  one  Teeple,  who  is  said 
to  be  a solicitor  in  Watertown,  New  York,  acting  for  Sears.  The 
option  was  accepted  before  October  1st,  and  the  money  put  into 
the  bank  on  September  30th.  Not  being  able  to  find  Sears, 
Ritchie  sent  his  brother  down  to  look  him  up,  and  he,  about  Octo- 
ber 3rd,  found  the  property  had  been  sold.  Sears  afterwards 
came  up  to  Toronto,  and  informed  Thompson  that  he  had  given 
Teeple  power  of  attorney  to  make  a disposition  of  the  property, 
providing  Thompson  would  release  him  from  the  option,  and 
further  said  that  Mr.  Cook,  solicitor  for  Skill,  had  a knowledge 
of  Thompson’s  option.  The  account  given  by  Sears  as  to  the 
sale  to  Skill  was  that  he  understood  from  Teeple  that  Thompson 
had  no  intention  to  take  up  the  option.  Letters  are  produced  from 
Teeple  to  Ritchie  saying  that  Sears  had  made  arrangements  with 
Cook  to  buy  for  Skill  on  and  after  September  14th,  if  Thompson 
did  not  buy  in  on  or  before  that  day,  and  there  are  other  letters 
produced  shewing  that  Sears  was  very  anxious  to  dispose  of  the 
land  without  delay,  including  a letter  of  September  8th,  in  which 
he  says  he  has  sold  subject  to  the  option  given  to  Ritchie — i.e., 
to  Thompson — until  the  14th.  In  that  letter  he  demands  his 
certificate  of  title  if  the  option  be  not  taken  up  by  the  14th.  I 
look  upon  it  as  unimportant  that  Thompson,  when  he  took  the 
option,  did  so  with  the  intention,  not  of  buying  for  himself,  but 
of  trying  to  find  a purchaser,  and  that  the  object  and  purpose 
of  the  option  was  to  enable  him  more  readily  to  effect  a sale.  He 
had  a right  to  call  for  a deed,  and  therefore  was  a person  who 
had  an  interest  in  the  land  within  the  meaning  of  the  Act,  R.S.O. 
1897,  ch.  138,  sec.  85,  sub-sec.  1:  Re  Claystone  v.  Hammond  (1897), 
28  O.R.  409;  '^Whatever  dealing  gives  a valid  claim  to  call  for 


C.  A. 

1908 

In  re 
Skill  and 
Thompson. 

Riddell,  J. 


188 


ONTARIO  LAW  REPORTS.  [vol. 


C.  A. 
1908 

In  re 
Skill  and 
Thompson. 

Riddell,  J. 


or  receive  a conveyance  of  land  is  an  interest  within  the  scope 
of  the  statute:”  yer  Boyd,  C.,  at  p.  411. 

But  it  must  also  be  remembered  that  the  policy  of  the  Act 
is  to  simplify  titles  and  facilitate  the  transfer  of  land,  as  its  title 
indicates;  and  see  per  Moss,  C.J.O.,  in  McLeod  v.  Lawson  (1906), 
8 O.W.R.  213,  at  p.  220.  “The  sections  making  registered  certifi- 
cates conclusive  evidence  of  title  are  too  clear  to  be  got  over:” 
per  Lord  Lindley,  Assess  Co.,  Limited,  v.  Mere  Roihi,  [1905]  A.C. 
176,  at  p.  202. 

And,  however  great  may  be  Thompson's  reason  to  complain, 
“the  question  is  whether  he  had  under  the  circumstances  dis- 
closed the  legal  right  to  tie  up  the  lands  in  question:”  per  Mabee, 
J.,  in  Re  Kay  v.  White  Silver  Co.  (1907),  9 O.W.R.  712. 

Now,  the  Act,  sec.  45,  provides  that  a transfer  for  valuable 
consideration,  such  as  admittedly  this  is,  shall,  when  registered, 
confer  on  the  transferee  an  estate  in  fee  simple  free,  except  as 
to  encumbrances  unnecessary  here  to  consider,  from  all  other 
estates  and  interests  whatsoever.  This  seems  too  clear  to  be 
got  over,  and  if  it  be  claimed  that  the  purchaser  had  notice  of 
the  interest  created  by  the  option,  sec.  84  provides  that  “no  person 
other  than  the  parties  thereto  shall  be  held  to  have  any  notice 
of  the  contents  of  any  instrument  other  than  those  instruments 
mentioned  in  the  existing  register  of  title  of  the  parcel  of  land, 
or  which  have  been  duly  entered  in  the  books  of  the  office.  . . .” 

If  it  be  still  open  to  Thompson  to  prove  that  Skill  had  notice 
of  the  option,  there  is  no  pretence  that  Skill  or  his  solicitor  had  any 
notice  of  any  contract  or  arrangement  of  any  kind  beyond  a right 
to  purchase,  which  must  be  exercised  on  or  before  September 
14th.  Upon  this  evidence,  then,  the  Master  of  Titles  should 
have  held  against  Thompson,  and  should  have  terminated  the 
caution,  under  sec.  76*  and  rule  22. f 


* See  ante,  p.  186n*. 

t Rule  22  (1)  . . , 

(2)  . . . 

(3)  Where  the  registered  owner  of  the  land  or  charge  affected  by  a 
caution  claims  that  the  caution  has  been  improperly  registered,  or  that  the 
interest  in  respect  of  which  it  was  lodged  has  ceased,  he  may  apply  to  the 
Master  for  a notice  to  terminate  the  caution,  and  the  Master,  upon  the 
return  of  the  notice,  may  terminate  such  caution  or  may  make  such  other 
order  either  for  the  purpose  of  determining  the  rights  of  the  parties  or  other- 
wise, as  he  may  deem  proper. 

(4)  . . . 

(5)  . . . 
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The  appeal  should  be  allowed  with  costs  here  and  before  the  C.  A. 
Master.  1908 

Thompson  has  brought  an  action  in  the  High  Court.  In  In  re 


view  of  the  judgment  in  Re  Hebert  and  O’Brien,  that  seems  not  thS^pson 
to  justify  the  retention  of  the  caution.  It  will  be  for  the  plaintiff  

. . . Riddell,  J. 

in  that  action  to  consider  whether  he  has  not  misconceived  his 

rights:  (1907),  9 O.W.R.  173. 

I have  not  been  able  to  give  effect  to  Mr.  Ferguson’s  conten- 
tion, based  upon  the  fact  that  the  certificate  of  title,  which  has 
been  by  Sears  left  in  the  possession  of  Ritchie,  was  by  Ritchie 
deposited  in  the  bank  with  the  money  paid  by  Thompson’s  pur- 
chaser. 

Thompson  appealed  to  the  Divisional  Court,  consisting  of 
Meredith,  C.J.C.P.,  and  Anglin  and  Mabee,  JJ.,  and  the  appeal 
was  argued  on  January  27th,  1908. 

W.  E.  Middleton,  K.C.,  for  Thompson. 

J.  M.  Ferguson,  for  Skill. 

February  3.  The  judgment  of  the  Court  was  delivered  by 
Mabee,  J.: — In  the  view  I take  of  what  should  be  the  disposition 
of  this  appeal,  it  is  proper  that  nothing  should  be  said  that  could 
be  regarded  as  an  adjudication  upon  any  of  the  facts  involved. 

I think  the  order  of  the  Local  Master  of  Titles  directing  that 
the  caution  remain  in  full  force  was  properly  made. 

The  result  of  the  order  in  appeal  is  that  the  pending  action 
for  specific  performance  of  the  agreement  for  sale  of  the  lands 
in  question  has  been  finally  disposed  of  in  favour  of  the  defendant 
in  that  action  without  a trial  and  without  any  adjudication  upon 
the  facts. 

This  raises  the  first  point  disposed  of  by  the  judgment  reversing 
the  order  of  the  local  master  which  followed  Re,  Hebert  and  O’Brien, 

9 O.W.R.  172. 

With  great  respect,  I do  not  think  the  effect  of  the  Act  (R.S.O. 

1897,  ch.  138)  is  to  take  away  the  ordinary  jurisdiction  of  the 
Courts  over  disputes  such  as  are  involved  in  the  pending  action 
for  specific  performance  “unless  the  Local  Master  of  Titles  directs 
the  questions  in  dispute  to  be  tried  by  action.” 
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I do  not  suggest  that  the  mere  registration  of  the  caution  can 
be  used  to  unreasonably  tie  up  the  land  for  an  indefinite  time 
at  the  will  of  the  cautioner.  The  caution  might  be  vacated  if 
due  diligence  were  not  used  in  the  prosecution  of  the  action,  —if 
it  were  shewn  to  be  a mere  frivolous  proceeding,  or  that  the 
cautioner  were  not  a person  “interested  in  any  way  in  any  land’’ 
within  sec.  75,  or  a person  “claiming  such  an  interest  in  any  land” 
within  sec.  85,* — as  was  done  in  Re  Kay  and  White  Silver  Co.,  9 
O.W.R.  712.  In  the  last-mentioned  case  the  cautioner  was 
claiming  a commission  for  the  sale  of  certain  mining  lands,  and 
was  in  no  way  a person  interested  in  the  lands.  That  case  was 
like  a real  estate  agent  registering  a certificate  of  Us  pendens  upon 
lands  sold  through  his  agency,  and  for  the  sale  of  which  he  was 
claiming  a commission  from  the  vendor. 

The  Act  gives  persons  interested  in  lands  the  right  to  register 
cautions  before  any  action  is  brought.  In  this,  of  course,  the 
practice  differs  from  the  issue  and  registration  of  a certificate 
of  Us  pendens.  After  an  action  has  been  instituted,  affecting 
lands  under  the  Act,  a “Zis  pendens^’  (this,  of  course,  means  a 
certificate  of  Us  pendens)  is  not  to  be  issued,  “but  any  party  to 
an  action,  or  his  solicitor,  or  any  person  claiming  to  be  interested 
in  the  action,  may  enter  a caution:”  sec.  86.  In  the  case  in 
hand,  if  the  cautioner  had  issued  his  writ  first  and  then  entered 
the  caution,  as  was  his  right  under  sec.  86,  I see  nothing  in  the 
Act  preventing  the  caution  standing  pending  the  due  and,  diligent 
prosecution  of  the  action;  nor  do  I see  anything  in  the  Act  to 
the  effect  that  a caution  entered  first,  followed  by  a writ,  should 
not  stand  in  the  same  way. 

No  fault  can  be  found  with  the  references  in  the  judgment 
in  appeal  to  the  cases  of  McLeod  v.  Lawson,  8 O.W.R.  213,  at  p. 
220;  Assets  Co.  v.  Mere  Roihi,  [1905]  A.C.  176,  at  p.  202,  for  the 
principles  and  objects  of  the  Land  Titles  Act,  which,  of  course, 
is  intended  to  effect  a simplification  of  the  transfer  of  titles;  but 
I do  not  read  the  Assets  Co.  case  as  an  authority  for  the  proposi- 

* Sec.  85  (1).  Any  person  having  or  claiming  such  an  interest  in  any 
land  which  is  not  already  registered  as  entitles  him  to  object  to  any  disposi- 
tion thereof  being  made  without  his  consent,  may  lodge  a caution  with  the 
Master  of  Titles  to  the  effect  that  the  cautioner  is  entitled  to  notice  in' the 
prescribed  form,  and  to  be  served  in  the  prescribed  manner,  of  any  applica- 
tion that  may  be  made  for  the  registration  of  such  land. 
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tion  that  a registered  certificate  of  title  could  not  be  attacked 
under  the  provisions  of  the  Act  there  under  consideration,  and 
this  is  the  second  point  arising  upon  this  appeal. 

John  Sears  was  the  registered  owner.  It  is  alleged  that  he 
agreed  to  sell  the  lands  to  Thompson,  but  that,  while  the  agree- 
ment for  sale  to  Thompson  was  on  foot,  he  sold  to  Skill,  who  had 
notice  of  the  agreement  Sears  had  made  to  sell  to  Thompson. 
The  action  now  pending  is  brought  by  Thompson  against  Sears 
and  Skill  for  specific  performance  of  the  agreement,  and  it  is  asked 
that  Skill  be  ordered  to  convey  to  the  plaintiff. 

It  may  be  that  the  plaintiff  cannot  make  out  any  case  upon 
the  facts,  but  that  is  not  the  matter  now  to  be  considered — he 
has  not  yet  had  an  opportunity  to  present  his  case.  The  learned 
Judge  has  apparently  concluded  that  the  Act  is  an  effectual  bar 
to  the  enforcement  of  any  such  rights  as  set  up  by  Thompson. 
I do  not  think  that  is  necessarily  the  case.  The  plaintiff  charges 
fraud  in  that  the  conveyance  from  Sears  to  Skill  was  not  intended 
to  be  registered,  and  that  the  registration  thereof  haAng  been 
effected*  in  violation  of  the  arrangement,  did  not,  as  against  him, 
vest  the  title  in  the  grantee.  In  the  Assess  Co.  case,  it  was  held 
that  a conveyance  duly  registered  under  the  Act  could  be  attacked 
where  fraud  was  shewn. 

It  will,  of  course,  be  understood  that  I am  not  suggesting  that 
the  plaintiff  will  be  able  to  establish  his  allegations;  but  only 
attempting  to  give  my  reasons  for  thinking  that  the  judgment 
in  appeal  cannot  be  supported. 

It  will  be  open,  upon  the  trial  of  the  action,  for  the  parties 
to  raise  all  questions  arising  from  the  various  provisions  of  the 
Act,  and  the  trial  Judge  is  not  to  be  fettered,  in  considering  the 
application  of  the  Act,  or  any  part  of  it,  to  the  facts  that  may  be 
developed. 

The  appeal  should  be  allowed  with  costs,  but  the  appellant 
must  be  put  upon  terms  to  proceed  to  trial  without  delay,  and 
if  the  applicant  desires  that  to  be  done,  to  consent  to  a change 
of  venue  to  Toronto,  so  that  the  case  may  be  tried  at  the  non- 
jury sittings  at  as  early  a day  as  possible. 

Skill  appealed  to  this  Court,  and  the  appeal  was  argued  on 
May  1st,  1908,  before  Moss,  C.J.O.,  and  Osler,  Garrow,  Mac- 
LAREN  and  Meredith,  JJ.A. 
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W.  E.  Middleton,  K.C.,  and  J.  E.  Cook,  for  the  appellant,  con- 
tended that  jurisdiction  once  attaching  to  the  land  titles  office 

In  re 
Skill  and 
Thompson. 

must  be  held  to  attach  throughout;-  that,  whereas  a Us  pendens 
under  the  Registry  Act  does  not  prevent  dealing  with  the  land, 
a caution  under  the  Land  Titles  Act  does;  and  that  the  master's 
duty  was  to  inquire  into  the  cautioner's  claim,  and  vacate  the 
caution  if  it  was  ungrounded;  that  if  he  finds  good  ground  for 
it,  he  should  take  security  under  sec.  78;  that  the  registered  title, 
under  the  Land  Titles  Act,  must  prevail  in  the  absence  of  fraud: 
Assets  Co.,  Limited,  v.  Mere  Roihi  (1902),  21  N.Z.  691,  725;  [1905] 
A.C.  202;  Syndicat  Lyonnais  du  Klondyke  v.  McGrade  (1905), 

36  S.C.R.  251,  at  p.  265 ; Wyatt  v.  Barwell  (1815),  19  Ves. 

435,  438;  that  notice  must  be  such  that  to  act  in  face  of  it  amounts 
to  actual  positive  fraud:  Rose  v.  Peterkin  (1885),  13  S.C.R.  677; 
Ford  V.  White  (1852),  16  Beav.  120,  123;  Brickdale  and  Sheldon 
on  Land  Transfer  Acts,  2nd  ed.,  pp.  12,  13,- 188,  301.  They  also 
referred  to  Jones  on  the  Torrens  System,  pp.  4,  80,  81;  secs.  45, 
48,  84,  139-142,  of  Land  Titles  Act,  R.S.O.  1897,  ch.  138. 

J.  M.  Ferguson,  for  the  respondent,  contended  that  Skill  had 
knowledge  of  the  option  and  of  its  extension,  and  bought  sub- 
ject to  them;  that  Skill  should  have  ascertained  where  Sears' 

certificate  was,  and,  if  he  had  done  so,  would  have  found  out  as 

to  Thompson's  claim:  secs.  100,  101;  and  that  the  master  had 
power  to  do  what  he  did,  under  sec.  76. 

June  19.  OsLER,  J.A.: — I think  that  the  judgment  of  the 
Divisional  Court  should  be  affirmed. 

The  defendant,  Thompson,  claiming  to  be  interested  in  the 
land  in  question,  as  having  the  right  to  a transfer  under  the 
terms  of  an  option  granted  by  the  defendant  Sears  the  then 
registered  owner,  and  as  against  a subsequent  transfer  by  Sears- 
to  the  plaintiff  in  fraud  of  the  defendant's  rights  acquired  by  the 
exercise  of  the  option,  had  duly  lodged  a caution,  under  sec.  75 
of  the  Land  Titles  Act,  that  no  dealings  with  the  land  be  had  on 
the  part  of  the  plaintiff,  who  had  become  the  registered  owner, 
under  Sears'  transfer,  until  notice  had  been  served  upon  the 
cautioner. 

The  defendant  then  brought  an  action  in  the  High  Court, 
attacking  the  transfer  to  the  plaintiff  as  fraudulent,  and  claim- 
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ing  specific  performance  of  his  agreement  with  Sears,  which,  he 
contends,  he  is  entitled  to  do,  under  secs.  84*  and  124f  of  the 
Act. 

Pending  this  action  and  while  the  caution  was  in  full  force, 
the  plaintiff,  professing  to  proceed  under  sec.  76  (1)J  of  the  Act, 
procured  a notice  to  be  served  on  the  defendant  of  an  application 
for  removing  or  terminating  the  caution.  Upon  hearing  the 
parties,  the  master  declined  to  terminate  it,  and  ordered  that  it 
should  remain  in  full  force  and  effect.  Riddell,  J.,  reversed  this 
order,  and  the  Divisional  Court  restored  it. 

On  the  appeal  ta  this  Court  it  was  contended  that  the 
master  was  bound  to  have  dealt  with  the  caution,  and  to 
have  tried  the  rights  of  the  parties  in  a summary  way,  or 
that  he  could  only  have  directed  it  to  remain  in  force 
upon  the  cautioner  giving  security  under  sec.  78  of  the  Act, 
R.S.O.  1897,  ch.  138.  I cannot  agree  with  either  of  these 
contentions.  As  to  the  first,  there  is  nothing  in  the  Act  which 
requires  the  master  to  deal  with  the  merits  of  the  claim,  be 
they  great  or  small  or  none  at  all,  where  an  action  is  pending 
in  which  they  will  be  inquired  into.  The  jurisdiction  of  the 
Court  is  not  ousted,  and  where  that  has  been  appealed  to,  it  would 
be  an  extraordinary  thing  if  the  rights  of  the  parties  could  be 
disposed  of  summarily  by  a local  officer  pending  the  action.  I 
see  no  warrant  in  the  Act  for  supposing  that  they  can  be.  More- 
over, in  considering  whether  he  would  allow  the  caution  to  ter- 
minate or  not,  the  master  might  well  conclude  that  it  would  be 
a futile  piece  of  business  not  to  allow  it  to  stand,  as  the  defen- 
dant might  have  at  once  lodged  another  under  sec.  86. § 

Then,  as  to  security;  sec.  76  (1)  (2)  ||  expressly  provides  that 
at  the  expiration  of  the  time  prescribed  in  the  notice,  the  caution 

* 84.  No  person  other  than  the  parties  thereto  shall  be  held  to  have 
any  notice  of  the  contents  of  any  instrument  other  than  those  instruments 
mentioned  in  the  existing  register  of  title  of  the  parcel  of  land.  . . 

t Sec.  124.  Subject  to  the  provisions  in  this  Act  contained  with  respect 
to  registered  dispositions  for  valuable  consideration,  any  disposition  of  land 
or  of  a charge  on  land  which,  if  unregistered,  would  be  fraudulent  and  void, 
shall,  notwithstanding  registration,  be  fraudulent  and  void  in  like  manner. 

f See  ante^  p.  186n*. 

§ Sec.  86.  The  Master  of  Titles  shall  not  register  any  lis  pendens  affect- 
ing lands  under  this  Act;  but  any  party  to  an  action,  or  his  solicitor,  or  any 
person  claiming  to  be  interested  in  the  action,  may  enter  a caution. 

II  See  ante,  p.  186/i*. 
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shall  cease,  unless  an  order  to  the  contrary  is  made  by  the  master. 
Here  he  has  made,  and  I think  rightly  made,  such  an  order. 

I do  not  read  sec.  78,*  even  as  it  stood  before  the  recent  amend- 
ment, as  making  the  jurisdiction  of  the  master  to  extend  the  caution 
conditional  in  every  case  upon  the  cautioner’s  giving  security. 
A proper  case  must  be  made  out  to  entitle  the  objector  to  that. 
The  security  is  for  the  purpose  of  indemnifying  every  ‘‘party” 
against  any  damage  that  might  be  sustained  by  reason  of  any 
dealing  with  the  land  being  delayed.  Upon  security  being  given, 
the  master  may,  if  he  thinks  fit,  delay  registering  any  dealing 
with  the  land  for  such  further  period  as  he  thinks  just,  or,  instead 
of  requiring  security,  he  may  register  “such  dealing,”  subject 
to  the  caution.  To  entitle  the  “party”  to  security  there  must 
be  a dealing,  which  might  be  registered,  but  of  which  the  regis- 
tration is  delayed  by  the  caution.  Here  nothing  of  that  kind 
was  shewn,  the  only  objection  to  the  caution  being  that  it  did 
not  shew  sufficient  ground  to  warrant  its  existence  or  registra- 
tion, and  that  the  plaintiff  w^as  the  bond  fide  owner  for  valuable 
consideration,  duly  registered.  He  may  be  so,  and  the  caution 
may  ultimately  have  to  be  obliterated  for  that  reason,  but  it  must 
be  in  another  forum  and  by  a different  proceeding.  If  there 
was  a doubt  as  to  the  true  construction  of  sec.  78  being  that  which 
I have  pointed  out,  the  amendment  introduced  by  7 Edw.  VII. 
ch.  30,  sec.  12  (0.),  which  was  in  force  when  the  order  complained 
of  was  made,  makes  the  master’s  jurisdiction  clear,  as  it  expressly 
enables  him,  on  an  application  to  terminate  the  caution,  to  “make 
such  other  order  as  he  deems  just.” 

The  appeal  must  be  dismissed  with  costs. 


Meredith,  J.A. : — The  Land  Titles  Act  is  not  an  Act  to  abolish 
the  law  of  real  property;  it  is  an  Act  far  more  harmless  in  that 
respect  than  in  some  quarters  seems  to  be  imagined,  at  times. 


* Sec.  78.  If  before  the  expiration  of  the  said  period  the  cautioner  or 
some  other  person  on  his  behalf,  appears  before  the  Master  of  Titles,  and 
within  such  period,  or  such  additional  period  as  the  Master  may  allow,  gives 
sufficient  security  to  indemnify  every  party  against  any  damage  that  may  be 
sustained  by  reason  of  any  dealing  with  the  land  or  charge  being  delayed, 
the  Master  of  Titles  may  thereupon,  if  he  thinks  fit  so  to  do,  delay  register- 
ing any  dealing  with  the  land  or  charge  for  such  further  period  as  he  thinks 
just,  or  may  instead  of  taking  the  security  aforesaid  register  such  dealing, 
subject  to  the  caution,  on  any  condition  which  he  thinks  fit  to  impose,  as  to 
security  or  otherwise. 
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at  all  events,  wRen  the  wish  is  father  to  the  imagination.  It  is 
an  Act  to  simplify  titles  and  facilitate  the  transfer  of  land;  and, 
doubtless,  greater  familiarity  with  it  will  tend  to  remove  a good 
many  false  notions  regarding  its  revolutionary  character. 

Its  main  purpose  is  to  assure  the  title  to  a purchaser  from  a 
registered  owner;  but,  surely,  it  is  not  one  of  its  purposes  to  pro- 
tect a registered  owner  against  his  own  obligations,  much  less 
against  his  own  fraud:  see  sec.  124.* 

In  this  case  the  respondent  contends — and  it  is  so  plainly 
alleged  in  the  statement  of  defence  of  the  defendant  Sears  in  the 
action — that  the  appellant  acquired  title  to  the  land  in  question 
from  the  registered  owner,  not  only  with  notice  of,  but  expressly 
subject  to,  a prior  right,  which  the  respondent  had,  to  purchase 
it,  and  that  he  is  substantially  in  the  same  position  as  if  he  had 
himself  agreed  to  sell  it  to  the  respondent.  If  this  be  so,  how 
can  the  Act  prevent  an  enforcement  of  such  a right?  But  for 
the  registered  caution,  a transfer  by  the  appellant  to  a subse- 
quent registered  owner,  would,  under  the  Act,  give  a good  title 
to  such  an  owner,  but  why  should  it,  and  how  can  it,  cut  out  the 
obligation  of  the  appellant  whilst  the  title  remains  in  him?  The 
purpose  of  the  Act  is  to  protect  the  registered  owner,  who  buys 
on  the  faith  of  the  registry.  But  if  fraud  were  necessary  to  sup- 
port a claim  against  the  appellant,  having  regard  to  the  Act,  it 
is,  at  the  least,  a reasonable  question  whether  the  registration 
of  a transfer,  for  the  purpose  of  defeating  a legal  obligation,  would 
be,  against  him  who  commits  the  act,  a fraud  under  the  section 
which  I have  mentioned.  I do  not,  of  course,  intimate  that 
the  respondent  will  be  able  to  establish  his  contentions;  it  is 
enough  to  say  that  such  contentions  are  reasonably  made,  in  good 
faith,  and  are  the  subject  of  a pending  action. 

Then,  is  there  anything  faulty  in  the  means  by  which  the 
caution  was  lodged  or  by  which  it  still  remains  registered. 

Assuming  that  sec.  86f  of  the  Act  does  not,  for  more  than  one 
reason,  apply  to  this  matter,  then,  under  sec.  75,  the  respondent 
was  entitled  to  lodge  his  caution  as  he  did.  Under  sec.  76J  such 
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* See  ante,  p.  193wf. 
t See  ante,  p.  193n|. 
+ See  ante,  p.  186w*. 
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a caution  ceases  after  the  expiration  of  the  time  limited  by  the 
master  in  his  warning  to  the  cautioner,  “unless  an  order  to  the 
contrary  is  made  by  the  master.”  Although  no  formal  order 
was  taken  out  enlarging  the  time,  the  master  did  that  which  neces- 
sarily imported  such  an  enlargement — he  heard  the  parties,  upon 
the  question  of  continuing  the  caution,  pursuant  to  an  appoint- 
ment given  with  his  warning,  and  then  took  time  to  consider  it, 
and,  upon  consideration,  decided  that  the  caution  should  not 
cease,  and  made  a formal  order  that  it  should  remain  in  full  force 
and  effect.  It  is  obvious  that  the  continuance  of  the  caution 
was  necessarily  imported  in  such  a proceeding,  which  was  taken 
without  objection  by,  but  with  at  least  the  tacit  concurrence  of, 
both  parties  to  the  application.  But  the  point  is  quite  unsub- 
stantial in  this  case,  for,  if  the  caution  ceased,  another  caution 
might  be  lodged,  with  the  special  permission  of  the  master,  and 
what  was  done  was  tantamount  to  that.  It  would,  of  course, 
have  been  different  had  a new  registered  owner  intervened. 

The  master  was  not,  either  expressly  or  impliedly,  required 
by  the  Act  to  determine  the  question  in  issue  in  the  action;  • he 
was  quite  within  his  right,  and  was  acting  wisely,  in  leaving  the 
parties  to  fight  out  their  rights  in  it,  there  being  a bond  fide  claim, 
upon  not  altogether  unreasonable  grounds,  affecting  the  title, 
involved  in  it,  which  is  the  title  in  question  in  this  matter.  To 
attempt  to  deal  with  the  merits  of  that  action  upon  this  mot  on 
would  be  manifestly  unjust,  for  but  a fragment  of  the  evidence 
to  be  adduced  in  it  has  been  given  in  this  matter. 

Mr.  Middleton’s  contention  that  the  caution  became  invalid 
by  reason  of  non-compliance  with  the  provisions  of  sec.  78  of  the 
Act,  in  respect  of  the  giving  of  security,  falls  to  the  ground,  in 
view  of  the  amendment  to  that  section,  7 Edw.  VII.  ch.  30,  sec. 
12  (O.). 

I would  dismiss  the  appeal. 


Moss,  C.J.O.,  and  Garrow  and  Maclaren,  JJ.A.,  concurred 
in  the  result. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 
Rex  V.  Brown. 


C.A. 

1908 

June  30 


Criminal  Law — Unlawfully  Solemnizing  Marriage — R.S.O.  1897,  ch.  162,  sec. 
2 (1) — Minister  of  Independent  Congregation — Qualification — Appoint- 
ment— Ordination — Conviction — Reserved  Case — Questions  of  Fact — Ap- 
peal— Jurisdiction . 

Certain  persons  met  and  professed  to  form  themselves  into  an  independent 
church  or  congregation  known  as  ‘‘The  First  Chinese  Christian  Church, 
Toronto,”  and  appointed  the  defendant,  one  of  their  munber,  the  minister 
of  the  church.  At  a subsequent  meeting  he  was  ordained  by  two  Congre- 
gationalist  ministers,  not  as  a Congregationalist  minister,  but  as  a minister 
of  a new  independent  church; — 

Held,  that  he  was  not  a minister  ordained  or  appointed  according  to  the  rites 
and  ceremonies  of  the  church  or  denomination  to  which  he  belonged,  within 
the  meaning  of  R.S.O.  1897,  ch.  162,  sec.  2,  sub-sec.  1;  and,  the  above  facts 
appearing  upon  his  indictment  and  trial  for  solemnizing  or  pretending  to 
solemnize  a marriage  without  lawful  authority,  contrary  to  sec.  311  of  the 
Criminal  Code,  there  was  evidence  upon  which  he  could  be  convicted; 
and  his  conviction  was  affirmed. 

Per  Moss,  C.J.O.,  that  where  the  Judge  at  the  trial  states  a case  for  the  opinion 
of  the  Court  of  Appeal,  the  case  comes  before  that  Court  as  an  appeal, 
within  the  meaning  of  sec.  1017  of  the  Code,  and  the  Court  has  the  right  to 
refer  to  the  evidence,  even  when  it  is  not  made  a part  of  the  case. 

Per  Meredith,  J.A.,  that  the  Court  of  Appeal  had  no  jurisdiction  to  entertain 
the  case,  the  questions  reserved  for  the  opinion  of  the  Court  being  questions 
of  fact. 


Case  stated  by  the  senior  Judge  of  the  county  court  of  York 
upon  an  indictment  and  conviction  of  the  defendant  in  the  county 
court  Judge’s  criminal  court  for  unlawfully  solemnizing  marriage. 

Robert  Brown,  the  defendant,  was,  at  the  time  he  solemnized 
the  marriage  in  question,  the  pastor  or  minister  of  an  independent 
congregation,  known  as  ^‘The  First  Christian  Chinese  Church, 
Toronto,”  meeting  in  a building  in  Richmond  street,  in  the  city  of 
Toronto.  A resolution  was  passed  by  the  congregation  that  the 
defendant  should  be  their  minister,  and  he  was  ordained  as  such 
by  two  ministers  of  the  Congregational  Church. 

The  questions  submitted  were:  (1)  Was  Robert  Brown  on  the 
28th  March,  1907,  a minister  or  clergyman  of  the  Chinese  Church? 
(2)  Is  the  “Chinese  Church,”  so  called,  a church  or  religious 
denomination  within  the  meaning  of  the  statute?  (3)  Was  Robert 
Brown  duly  ordained  or  appointed  a minister?  (4)  Does  the  evi- 
dence support  the  finding  of  “guilty”  recorded  against  the  de- 
fendant ? 
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The  case  was  afterwards  amended  as  stated  in  the  judgment  of 
Moss,  C.J.O.,  infra. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
LAREN,  and  Meredith,  JJ.A.,  on  the  12th  May,  1908. 

A.  R.  Hassard,  for  the  defendant,  contended  that  any  body  of 
persons  voluntarily  and  in  good  faith  associating  themselves  for 
religious  purposes  is  a church  or  denomination,  within  the  meaning 
of  the  Marriage  Act,  and  capable  of  appointing  a minister,  ordination 
not  being  required.  He  referred  to  Tyler’s  Am.  Eccl.  Law  (1866), 
pp.  52,  54,  350;  9 Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  p.  273; 
24  f6.,  p.  328;  The  Queen  v.  Mayor,  etc.,  of  Liverpool  (1838),  8 A.  & E. 
176;  The  Queen  v.  Oldham  (1869),  38  L.J.Q.B.  125;  Ligonia  v. 
Buxton  (1822),  2 Me.  102. 

J . R.  Cartwright,  K.C.,  for  the  Crown,  contended  that  the  church 
or  denomination  intended  by  the  statute  is  a regularly  organized 
and  constituted  religious  body.  He  referred  to  Weld  v.  May 
(1852),  9 Cush.  (63  Mass.)  181,  188. 

[During  the  argument  objection  was  taken  by  some  of  the 
members  of  the  Court  to  the  form  of  the  case  stated  and  the 
jurisdiction  of  the  Court  to  hear  it.] 

June  30.  Moss,  C.J.O.: — I agree  that  the  conviction  should  be 
affirmed,  and  I only  desire  to  add  a few  words.  I entertain  no 
doubt  that  this  is  an  appeal  within  the  meaning  of  sec.  1017  of  the 
Code,  and  that  we  have  the  right  to  refer  to  the  evidence,  and,  if 
necessary,  to  require  a copy  to  be  furnished  for  that  purpose. 

I agree  with  what  has  been  said  on  this  subject  by  my  brother 
Osier  in  Rex  v.  Behoning,  in  which  judgment  was  delivered  to-day.* 

The  learned  county  court  Judge  could,  if  he  had  thought  it 
necessary,  have  sent  a copy  of  the  evidence  as  part  of  the  case 
stated.  His  omission  to  do  so  does  not  preclude  the  Court  frorii 
calling  for  it  if  it  desires  to  see  it.  Here,  although  the  learned  Judge 
did  not  make  the  evidence  a part  of  the  case,  a copy  of  it  was 
produced,  so  that  substantially  the  Court  was  in  the  same  position 
as  if  it  had  desired  to  be  furnished  with  it. 

During  the  argument  it  was  intimated  that  the  case  might  be 
amended  in  respect  of  the  form  of  the  questions.  And  since  the 


* Now  reported,  ante  23. 
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argument  the  amendments  have  been  made,  and  the  question  now 
submitted  is,  “Whether  there  was  any  evidence  on  which  the 
said  Robert  Brown  could  be  convicted  on  the  above  charge?’' 
And  the  evidence  taken  at  the  trial  and  the  learned  Judge’s  judg- 
ment are  made  part  of  the  case.  All  technical  difficulty  being 
thus  removed,  and  a question  proper  to  be  submitted  being  pre- 
sented, nothing  remains  but  to  endeavour  to  answer  it. 

Upon  the  merits  I agree  that,  as  the  statute  now  stands,  there 
was  evidence  upon  which  the  defendant  could  be  convicted. 


C.  A. 
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Moss,  C.J.O. 


OsLER,  J.A.: — In  my  opinion,  the  third  question  in  the  case 
reserved  must  be  answered  in  the  negative  and  the  fourth  in  the 
affirmative,  with  the  result  that  the  conviction  stands.  For  some 
years  there  existed  in  Toronto  a voluntary  association  of  religious 
people  calling  themselves  “The  Chinese  Christian  Association  of 
Toronto.”  Its  objects  were  defined  by  a written  constitution.  There 
was  an  executive  committee,  one  of  whose  duties  was  to  appoint  one 
of  the  members  of  the  association  a missionary  superintendent  to 
conduct  all  religious  services  on  Sunday,  visit  the  members,  especi- 
ally the  sick,  and  instruct  them  in  every  way  possible  in  reading, 
writing,  and  spelling  on  week  days,  etc.  The  accused  appears  to 
have  been  the  missionary  superintendent. 

On  the  20th  April,  1904,  a public  meeting  was  held  in  the  mission 
room  of  the  association  “for  the  purpose  of  ascertaining  the  views 
of  those  attending  here,  as  well  as  those  who  have  been  baptized, 
respecting  the  formation  of  a congregation  known  as  the  First 
Chinese  Christian  Church,  Toronto;”  and  a resolution  was  carried 
that  “this  congregation  hereafter  is  to  be  known  as  the  First  Chinese 
Christian  Church,  Toronto,  and  that  the  names  of  all  who  have  been 
baptized  be  accepted  as  members  hereof,  and  the  names  of  those 
who  statedly  worship  here  who  have  not  been  baptized  or  given 
certificates  from  other  churches,  be  entered  as  adherents.”  And 
it  was  agreed  “that  we  take  the  Scriptures  of  the  Old  and  New 
Testaments  as  our  Rule  of  Faith.”  Then  follows  a list  of  the 
names  “given  and  entered  as  members  of  the  First  Chinese  Christian 
Church,  Toronto,  commencing  with  that  of  the  accused,  “by 
certificate  Dovercourt  Presbyterian  Church.” 

At  a subsequent  meeting  the  ordination  or  appointment  of  the 
accused  took  place,  evidenced  by  a certificate  in  the  following 
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terms:  ‘‘This  is  to  certify  that  Mr.  Robert  Brown  was  duly  ordained 
to  the  work  of  the  Christian  Ministry  as  Pastor  of  the  First  Chinese 
Christian  Church  in  Toronto  on  the  19th  of  September,  1904,  after 
his  due  examination  for  fitness  for  that  office,  also  by  the  unanimous 
vote  of  the  Church  Assembly  as  well  as  letters  of  approval  from 
Rev.  Dr.  Gordon,  Pastor  of  Bond  Street  Congregational  Church, 
and  Rev.  Mr.  Trollope,  Methodist  Minister.  We  the  undersigned 
Ministers  of  the  Gospel  set  him  apart  by  the  laying  on  of  hands  and 
prayer.  John  Salmon,  B.A.,  Charles  Duff,  M.A.’^ 

The  signers  of  this  document  appear  to  have  been  ministers  of 
the  Congregational  Church  and  members  of  the  Congregational 
Union  of  Ontario  and  Canada,  though  one  of  them  at  least  was  not 
a minister  of  or  to  any  particular  congregation. 

The  accused  was  or  had  been  a lay  member  of  the  Presbyterian 
Church. 

Mr.  Salmon  said  that  “we  appointed  him  to  no  denomination. 
We  joined  in  the  little  independent  church,  assisting  it  to  set  its 
pastor  apart.’’ 

“Q.  What  authority  had  you  to  do  that  ? A.  The  New  Testa- 
ment. 

“Q.  Did  you  ordain  him  as  a Congregational  minister?  A.  No, 
sir,  but  as  an  independent  minister  of  that  independent  church.” 

Other  oral  testimony  as  to  the  existence  of  the  First  Christian 
Chinese  Church,  Toronto,  and  the  ordaining  or  appointing  of  the 
accused  as  minister  or  clergyman  thereof,  carries  the  proof  no  further, 
and  by  the  Criminal  Code,  sec.  311,  proof  of  his  having  lawful  author- 
ity to  solemnize  marriage  lies  upon  him. 

In  my  opinion,  there  was  no  proof  of  his  having  such  authority, 
within  the  meaning  of  sec.  2 (1)  of  the  Marriage  Act. 

A person  who  under  that  clause  is  authorized  to  solemnize  the 
ceremony  of  marriage  in  Ontario,  in  addition  to  the  other  quali- 
fications mentioned  in  the  Act,  must  be  a minister  or  clergyman  (a) 
of  some  church  or  religious  denomination,  (b)  duly  ordained  or 
appointed  according  to  the  rites  and  ceremonies  of  the  church  or 
denomination  to  which  he  belongs. 

Assuming  that  a church  or  denomination  can  be  created  or  grow 
up  like  Jonah’s  gourd  in  a night,  as  did  the  First  Chinese  Christian 
Church  in  Toronto,  it  does  not  appear  to  have  possessed  any  rites 
or  ceremonies  according  to  which  a minister  or  clergyman  could  be 
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ordained  or  appointed.  It  had  no  other  status  than  that  of  a mere 
isolated  congregation,  and  it  was  not  even  such  in  connection  with 
the  Congregational  church  or  denomination,  if  that  be  ,a  denom- 
ination known  to  the  law.  Nor  was  it  contended  that  it  was  a 
church  or  congregation  mentioned  in  the  2nd  clause  of  sec.  2. 

The  ordination  or  appointment  of  the  accused  was  not  in  fact 
made  by  the  congregation,  but  by  two  ministers  or  clergymen  of 
another  church  or  denomination.  They  did  not  assume  or  profess 
to  appoint  him  a minister  of  their  own  church  or  as  a Congregational 
minister,  but  simply  and  solely  as  a minister  of  this  new  denomina- 
tion. It  might,  for  aught  I see,  as  well  be  contended  that  such  an 
ordination  or  appointment  might  be  validly  made  by  two  of  the 
clergy  of  the  Anglican  or  Roman  Catholic  or  Methodist  Churches. 
Nothing  of  this  kind  is  contemplated  or  intended  by  the  Act. 

Considering  the  importance  of  the  subject  to  the  community 
at  large,  this  case  seems  to  shew  the  necessity  for  some  definition 
by  the  Legislature  of  what  shall  constitute  a denomination  within 
the  Act,  a minister  or  clergyman  of  which  may  be  authorized  to 
solemnize  marriage,  and  for  establishing  some  public  record  of  its 
character  and  rights  in  this  respect. 

Garrow,  J.A.,  concurred. 

Maclaren,  J.A.: — The  accused  was  convicted  in  the  county 
Judge’s  criminal  court  at  Toronto  of  a violation  of  sec.  311  of  the 
Criminal  Code,  which  reads  as  follows:  Every  one  is  guilty  of  an 

indictable  offence  and  liable  to  a fine,  or  to  two  years’  imprisonment, 
or  to  both,  who, — (a)  without  lawful  authority,  the  proof  of  which 
shall  lie  on  him,  solemnizes  or  pretends  to  solemnize  any  marriage.” 

Such  authority  for  this  Province  is  found  in  R.S.O.  1897,  ch. 
162,  sec.  2.  ‘‘The  following  persons  being  men  and  resident  in 
Canada  may  solemnize  the  ceremony  of  marriage  . . . 1.  The 

ministers  and  clergymen  of  every  church  afid  religious  denomination 
duly  ordained  or  appointed  according  to  the  rites  and  ceremonies 
of  the  churches  or  denominations  to  which  they  respectively  belong.” 
Sub-section  2 provides  for  solemnization  by  an  “elder,  evangelist 
or  missionary  of  the  Disciples  of  Christ ; ” and  sub-sec.  3 by  a com- 
missioner or  staff  officer  of  the  Salvation  Army  chosen  for  the 
purpose ; sec.  3 has  special  provision  for  Quakers. 
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The  accused  claimed  to  be  qualified  under  sub-sec.  1 of  sec.  2 
above  quoted,  as  the  minister  of  the  First  Chinese  Christian  Church, 
Toronto.  The  marriage  in  question  was  between  a Chinaman  and 
a white  woman.  The  Judge  found  the  accused  guilty,  but  reserved 
a case  for  this  Court  as  to  whether  he  came  under  the  above  sub- 
section or  not. 

The  Code  puts  upon  the  accused  the  onus  of  proof  as  to  his 
authority  to  solemnize  marriage.  He  put  in  certain  documentary 
evidence  and  called  two  Congregational  ministers  as  experts,  one 
of  whom  was  one  of  the  two  who  took  part  in  the  ceremony  of 
ordaining  him.  The  evidence  is  very  fragmentary,  and  neither  of 
the  witnesses  gives  clear  or  satisfactory , testimony  as  to  the  policy 
or  practice  of  the  Congregational  Church,  to  which  they  belong. 

It  appears  that  for  some  years  prior  to  1904  there  was  an  unin- 
corporated body  called  '^The  Chinese  Christian  Association  of 
Toronto,”  formed  for  religious  and  educational  purposes,  and  having 
a written  constitution  of  17  articles.  It  had  a missionary  super- 
intendent, who  was  appointed  by  the  executive  committee,  and 
received  some  compensation.  The  accused  held  this  position  in 
April,  1904,  when  they  resolved  to  form  themselves  into  a church. 
He  was  then  a private  member  of  the  Dovercourt  Presbyterian 
Church,  Toronto,  and  took  his  certificate  dated  the  24th  April, 
1904,  in  the  form  for  presentation  to  another  Presbyterian  congre- 
gation. On  the  17th  July  three  Chinamen  were  set  apart  as  deacons 
or  elders  of  the  First  Chinese  Church,  and  it  was  agreed  “that  we 
adopt  rules  1 to  8 (presumably  of  the  constitution  of  the  Christian 
Association)  as  our  belief  and  practice.”  At  a meeting  held  on 
the  18th  July  it  was  agreed  that  “Mr.  Robert  Brown,  our  mission- 
ary, seek  ordination  as  a minister  and  become  pastor  of  the  First 
Chinese  Christian  Church,  Toronto.”  On  the  28th  August  Mr. 
Brown  announced  that  he  had  arranged  for  his  ordination  and  in- 
duction on  the  19th  September,  and  gave  the  names  of  certain 
Congregational,  Presbyterian,  Methodist,  and  Baptist  ministers  who 
had  signified  their  intention  of  being  present.  Two  of  these  sent 
regrets,  two  others,  both  Congregationalists,  attended  and  ordained 
Mr.  Brown  and  asked  him  to  take  his  place  as  minister  of  the 
congregation.  One  of  these  was  a witness  for  the  defence,  the  other 
had  died  before  the  trial. 

This  witness  says  that  he  belongs  to  the  Congregational  Union, 
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but  that  his  church  does  not,  but  is  entirely  independent;  that 
they  did  not  ordain  him  (Mr.  Brown)  as  a Congregational  minister, 
but  ‘‘as  a fit  person  to  preach  the  gospel;’’  that  they  did  not 
appoint  him  to  any  denomination,  but  “joined  in  the  little  inde- 
pendent church,  assisting  it  to  set  its  pastor  apart.”  This  they 
did  simply  on  New  Testament  authority,  whereby  any  two  or  three 
believers  may  constitute  themselves  a church  and  appoint  one  of 
their  number  as  their  pastor. 

The  other  witness  for  the  defence  says  that  a man  must  be  a 
member  of  a Congregational  church  before  he  can  be  ordained  as 
pastor  of  a Congregational  church.  Also  that  the  old  Independent 
churches  in  this  Province  were  merged  in  or  absorbed  by  the  Con- 
gregationalists. 

A book  called  “Pocket  Manual  of  Congregationalism,”  by  the 
Rev.  A.  H.  Ross,  was  put  in  and  referred  to  by  the  witnesses.  It 
was  published  at  Chicago,  and  refers  chiefly  to  Congregational 
policy  and  practice  in  New  England;  but  it  is  not  proved  how  far, 
if  at  all,  it  is  recognized  as  an  authority  in  Canada. 

In  my  opinion,  Mr.  Brown  has  fallen  very  far  short  of  bearing 
the  onus  placed  upon  him  by  the  Code.  While  it  is  no  part  of  our 
duty  to  pass  upon  his  ^ordination  from  a religious  or  ecclesiastical 
point  of  view,  we  must  see  how  far  the  requirements  of  the  statute 
have  been  met.  In  the  first  place,  Mr.  Brown  has  not  shewn  that 
he  was  ordained  or  appointed  according  to  the  rites  and  ceremonies 
of  the  church  to  which  he  professes  to  belong,  nor  has  he  shewn 
that  it  has  any  rite  or  ceremony  for  either  of  such  purposes,  but  the 
contrary  reasonably  appears.  So  far  as  is  shewn,  the  function  of 
the  19th  September  would  appear  to  have  been  an  adaptation  of 
the  rites  of  the  Congregational  churches  with  alterations  to  suit  the 
conditions.  But  neither  the  witnesses  for  the  defence  nor  Mr. 
Brown  claim  it  to  have  been  a Congregational  ceremony,  or  that 
either  the  church  or  Mr.  Brown  has  any  connection  with  that  body. 

Nor  do  I think  that  the  so-called  First  Chinese  Christian  Church 
is  a church  within  the  meaning  of  the  Act,  which  appears  to  con- 
template some  recognized  body  having  an  organization  with  rites 
and  ceremonies.  Admittedly,  it  is  no  part  of  any  religious  de- 
nomination, so  that  Mr.  Brown  cannot  be  said  to  be  the  minister 
or  clergyman  of  a “church  and  religious  denomination.”  Even 
for  bodies  like  the  Congregational,  which  allow  very  great  latitude 
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to  the  individual  churches,  the  Act  would  appear  to  have  conferred 
the  right  only  upon  those  connected  with  the  Union  or  other  higher 
organization  of  the  denomination,  those  who  are  in  communion  or 
fellowship  with  the  other  churches  of  the  denomination. 

Here  we  have  simply  a body  of  foreign  professing  Christians, 
who  are  not  citizens,  and  most  of  whom  probably  contemplate  re- 
turning to  their  own  land,  who  have  not  the  organization  contem- 
plated by  the  statute,  and  who  had  not  made  any  profusion  for  such 
functions  as  are  contemplated,  except  to  request  Mr.  Brown  to  do 
all  that  he  might  consider  necessary  or  desirable.  To  my  mind, 
there  should  have  been  at  least  some  evidence  of  legislative  pro- 
visions that  would  indicate  organization  and  shew  an  expectation 
of  permanence  or  extension,  if  nothing  more. 

The  statute  is  a remedial  one,  and,  no  doubt,  “should  receive 
a wide  construction,’’  as  said  by  Armour,  C.J.,  in  Regina  v.  Dickout 
(1893),  24  O.R.  250;  but  I do  not  think  we  can,  without  doing 
violence  to  its  language,  open  the  door  wide  enough  to  admit  the 
accused  to  the  benefit  of  its  provisions. 

Such  is  the  conclusion  to  which  1 would  come  from  an  examina- 
tion of  the  present  statute.  This  opinion  is  strengthened  by  tracing 
the  history  of  the  legislation  and  an  examination  of  the  successive 
Acts  on  the  subject.  At  the  organization  of  the  Province  in  1792 
marriages  were  performed  by  Church  of  England  clergymen  and 
certain  military  officers.  The  next  year,  by  33  Geo.  III.  ch.  5 it 
was  provided  that  they  should  be  by  these  clergymen  alone,  save 
in  exceptional  cases  where  magistrates  might  act.  In  1798  author- 
ity was  given  on  certain  terms  to  ministers  of  the  Church  of  Scotland 
and  to  Lutheran  and  Calvinist  ministers;  in  1831,  by  1 Wm.  IV. 
ch.  1,  to  ministers  of  the  Church  of  Scotland,  Lutherans,  Presby- 
terians, Congregationalists,  Baptists,  Independents,  Methodists, 
Menonists,  Tunkers,  or  Moravians,  who  satisfied  the  Quarter 
Sessions  of  their  status  and  of  their  being  British  subjects,  and 
received  a certificate.  In  1847,  by  11  Viet.  ch.  18,  the  right  was 
extended  to  the  ministers  of  any  religious  denomination  as  if  named 
in  the  Act  of  1831,  and  the  county  registrar  substituted  for  the 
Quarter  Sessions.  In  1857,  by  20  Viet.  ch.  66,  the  law  took  sub- 
stantially its  present  form.  After  reciting  that  privileges  were 
claimed  by  the  clergymen  and  ministers  of  certain  denominations 
which  were  partial  in  their  character  and  offensive  to  certain  other 


,XVII.] 


ONTAEIO  LAW  REPORTS. 


205 


religious  denominations  and  their  clergymen  and  ministers,  it  was 
enacted  that  the  ministers  and  clergymen  of  every  religious  de- 
nomination in  Upper  Canada  duly  ordained  or  appointed  according 
to  the  rites  and  ceremonies  of  the  churches  or  denominations  to 
which  they  respectively  belonged  should  have  the  right  to  solemnize 
the  ceremony  of  matrimony  by  virtue  of  such  ordination  or  appoint- 
ment. Special  provisions  were  at  the  same  time  made  for  Quakers. 
This  Act  has  been  carried  forward  into  the  successive  revisions 
without  any  change  affecting  the  present  question,  as  C.S.U.C.  ch.  42; 
R.S.O.  1877,  ch.  124;  R.S.O.  1887,  ch.  131;  R.S.O.  1897,  ch.  162. 
A special  Act  of  1883,  46  Viet.  ch.  11,  relating  to  the  “Disciples  of 
Christ,” and  of  1891,  54  Viet.  ch.  23, relating  to  the  Salvation  Army, 
were  incorporated  in  the  subsequent  revisions. 

The  whole  course  of  legislation  shews  that  the  Legislatures  were 
conferring  this  power  on  the  ministers  of  the  various  religious  de- 
nominations, and  not  on  individual  churches  or  congregations. 
Even  the  Congregationalists,  Independents,  and  Baptists  are  re- 
ferred to  as  “denominations”  in  the  subsequent  statutes  when 
referring  to  the  powers  conferred  upon  them. 

In  the  argument  before  us  it  was  contended  by  the  counsel  for 
the  defence  that  ordination  of  a minister  was  not  necessary,  as  the 
Act  made  either  ordination  or  appointment  sufficient,  and  that  it 
would  be  a compliance  with  the  Act  for  two  or  three  or  more  Chris- 
tians to  form  themselves  into  a church  and  appoint  one  of  them- 
selves their  minister.  It  can  hardly  be  seriously  contended  that 
such  an  one  would  be  a minister  within  the  meaning  of  the  Act; 
and,  while  the  words  “rites  and  ceremonies”  may  not  be  apt  to 
designate  a mere  appointment  without  ordination,  yet  the  Act 
contemplates  a body  sufficiently  organized  and  consolidated  to 
have  “rites  and  ceremonies”  for  such  a function — something 
entirely  lacking  in  the  present  instance. 

On  the  whole,  it  seems  clear  to  me  that  the  accused  and  his 
Chinese  church  cannot  be  fairly  brought  within  the  general  language 
of  the  statute,  and,  if  they  are  to  obtain  the  power  claimed,  it  must 
be  either  by  a change  of  the  general  language  or  by  special  provisions 
such  as  have  been  enacted  in  the  case  of  the  Disciples  and  the 
Salvation  Army. 

In  my  opinion,  the  appeal  should  be  dismissed  and  the  question 
of  the  stated  case  answered  in  the  affirmative,  viz.,  that  there  was 
evidence  on  which  the  accused  could  be  con\4cted. 
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Meredith,  J.A.: — This  case  affords  another  instance  of  the 
extraordinary  notions  which  seem  to  exist,  in  many  quarters,  as  to 
the  jurisdiction  of  this  Court  in  criminal  cases. 

The  reserved  case  states  when,  and  before  whom,  and  for  what 
offence,  the  accused  person  was  tried,  and  when  he  was  found  guilty; 
and  that  the  four  questions  set  out  in  it  were  reserved  ^Mor  adjudica- 
tion by  this  Court.’’  None  of  the  findings  of  fact  are  set  out,  but 
attached  to  the  case  is  what  appears  to  be  a copy  of  the  reporter’s 
shorthand  notes  of  the  trial;  they  are,  however,  in  no  way  referred 
to  in  the  case,  nor  in  any  manner  certified  by  the  trial  Court;  and, 
generally  speaking,  ought  not  to  form  part  of  any  reserved  case; 
the  findings  of  fact,  material  to  the  question,  should  be  stated  in 
the  case. 

Each  of  the  four  questions  is  one  of  fact,  and  they  in  substance, 
as  well  as  in  form,  ask  whether  the  accused  was  guilty  or  not  guilty 
of  the  criminal  offence  of  which  he  was  convicted;  the  last  question 
putting  the  matter  very  bluntly  thus;  “Does  the  evidence  support 
the  finding  of  guilty  recorded  against  the  defendant?”  That  is  to 
say,  this  Court  is  asked  to  try  the  accused  and  say  whether  he  is 
guilty  or  not  guilty.  In  other  words,  to  make  the  character  of 
the  case  reserved  plainer,  if  the  case  had  been  tried  by  a jury,  we 
would  be  asked  to  say  whether  they  rendered  a true  verdict  accord- 
ing to  the  evidence : a thing  which,  even  in  civil  cases,  no  Court  has 
power  to  do. 

When  the  case  came  on  for  argument,  its  peculiarities  were 
pointed  out,  and  the  want  of  jurisdiction  in  this  Court  to  entertain 
any  appeal  upon  a question  of  fact  was  also  made  plain;  but  the 
argument  proceeded,  and  the  case  was  fully  heard  upon  the  ques- 
tions of  fact  in  it:  a course  which  I thought  ought  Hot  to  have  been 
followed;  and  I have  yet  no  doubt  that  the  proper  course  would 
have  been  to  have  refused  to  entertain  it  in  its  present  form,  leaving 
it  to  the  trial  Court  to  state  any  question  of  law,  if  there  be  any  in 
this  case,  which  ought  to  be  reserved  for  the  opinion  of  this  Court : 
though  I am  not  oblivious  to  the  allurement  to  the  great  majority 
of  mortal  minds  of  a controversy  upon  anything  in  the  nature  of  a 
theological  question.  I would,  therefore,  yet  refuse  to  consider 
any  of  the  questions  asked,  and  so  avoid  any  usurpation  of 
power  which  this  Court  has  not : but  at  the  close  of  the  argument 
it  was  suggested  that  the  form  of  the  questions  should  be  changed. 
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that  the  case  might  perhaps  be  put  in  the  form  of  a question  of  law 
so  that  this  Court  might  rightly  deal  with  it;  a course  which  seemed 
to  me  to  be  objectionable  for  several  reasons  which  are  obvious, 
the  case  not  being  one  of  an  appeal  from  any  refusal  to  state  any 
question  for  the  opinion  of  this  Court,  but  one  of  a case  reserved 
by  the  trial  Court  for  the  purpose  of  removing  its  doubts  upon 
questions  which  arose  upon  the  trial  of  the  accused;  not  questions 
which  may  now  be  suggested  to  him  for  the  first  time.  The  doubts 
of  the  trial  Court  were  upon  the  questions  of  fact  which  have  been 
plainly  stated  in  the  case  reserved,  and  not  upon  any  other  questions. 
The  closer  the  provisions  of  the  Act  are  observed  the  better  it  will 
be  for  the  administration  of  justice  in  criminal  matters:  the  growing 
disposition  to  act  as  if  there  were  a general  right  of  appeal  in  all 
criminal  cases,  is  in  the  teeth  of  the  criminal  law  of  this  country. 

But,  if  this  Court  is  to  suggest  a question  of  law  which  the  trial 
Court  should  or  may  yet  state  for  the  opinion  of  this  Court,  what 
form  is  it  to  take?  If  the  question  be,  was  there  any  evidence  upon 
which  any  reasonable  court  could  convict  ? the  answer  must 
obviously  be  in  the  affirmative.  A more  reasonable  question,  in 
my  opinion,  would  be  whether  there  was  any  evidence  upon  which 
any  reasonable  Court  could  avoid  convicting  the  accused:  but,  of 
course,  that  question  need  not,  and  can  not,  be  asked. 

If  the  question  be  whether  several  persons  can,  by  meeting 
together  and  resolving  that  they  be  known  as  a new  church,  con- 
stitute a church  or  religious  denomination  with  power  to  duly 
ordain  or  appoint  clergymen  or  ministers,  within  the  meaning  of 
the  words  of  sec.  2,  sub-sec.  1,  of  the  Marriage  Act,  and,  if  that 
be  a question  of  law,  it  can,  in  my  opinion,  be  answered  only  in 
the  negative.  Churches  and  religious  denominations  and  duly 
ordained  and  appointed  clergymen  and  members  are  not  of  such 
mushroom-like  growth.  They  are  very,  very,  wide  apart  in  all 
their  essentials.  It  is  quite  true  that  some  modern  churches  and 
religious  denominations  have  had  their  origin  in  some  such  manner, 
but  it  is  not  every  mushroom,  nor  indeed  every  acorn,  that  becomes 
an  oak,  nor  does  every  mustard  seed  eventually  become  a lodging 
place  for  the  fowls  of  the  air;  it  is  to  be  hoped  that  the  '‘First 
Chinese  Christian  Church,  Toronto,^^  is  of  the  good  seed  and  that 
it  may  develop  into  a great  tree  in  the  branches  of  which  the 
fowls  of  the  air  may  even  build  their  nests;  but  it  must  await  the 
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growth  of  at  least  a characteristic  quality  if  not  some  branches  in 
which,  with  at  least  some  degree  of  caution,  nests  may  be  builded, 
before  entering  on  the  business  of  mating.  It  will  be  time  enough 
to  give  it  the  character  and  name  of  a church  when  it  has  acquired 
at  least  some  of  a church’s  more  essential  attributes;  before  it  has 
emerged  from  the  embryonic  stage,  is  quite  too  early.  It  is  safe 
advice  to  let  the  work  alone  and  see  whether  it  come  to  naught,  as 
the  like  works  innumerable  have,  or  really  be  a thing  which  cannot 
be  overthrown,  and  shall  grow  in  time  into  a church  or  religious 
denomination. 

The  one  fact  that  the  Act  makes  special  provisions  for  the 
Disciples  of  Christ,  the  Salvation  Army,  and  Quakers,  shews  very 
distinctly  the  extraordinary  nature  of  the  claim  of  the  accused  to  be 
a minister  of  a church  or  religious  denomination,  within  the  meaning 
of  the  sub-section  before  mentioned.  It  is  obvious  that  the  clergy- 
men and  ministers  who  may  perform  the  religious  ceremony  of 
marriage  are  the  clergymen  and  ministers  of  established  and  gen- 
erally recognized  churches  and  religious  denominations.  Those 
whose  life’s  history  has  earned  the  appellation;  not  those  created 
and  existing  by  the  mere  words  of  any  sorts  or  conditions  of  men 
of  any  number,  small  or  great. 

If  the  question  can  be  and  should  be  regularly  brought  within 
the  jurisdiction  of  this  Court,  I would  have  no  hesitation  in  saying 
that  the  conviction  was  quite  right;  but,  if  we  have  no  jurisdiction, 
our  saying  it  could  have  no  more  effect  upon  the  question  than  the 
action  of  the  few  persons  who  undertook  to  create  a church  and  a 
minister  of  the  gospel  h^d  in  effecting  so  great  an  undertaking. 
Each  is  yet  naught  but  mere  words. 

The  new  case  which  the  trial  Court  has  now  reserved  would,  if 
stated  before  the  argument,  have  made  unnecessary  some  of  the 
observations  contained  in  the  foregoing  opinion,  expressed  and 
written  at  the  argument.  It  ought  not  to  be  necessary  to  point 
out  that  neither  the  case  originally  reserved,  nor  that  now  stated, 
is  in  any  sense  an  appeal  under  sec.  1015  of  the  Criminal 
Code,  but  is  a case  reserved,  by  that  Court,  under  sec.  1014: 
nor  that,  if  it  had  been,  it  must  be  restricted  to  questions  of  law 
only;  and,  to  such  questions,  only  when  raised  in  the  manner, 
and  at  the  time,  prescribed  by  sec.  1014.  Nor  ought  it  to 
be  needful  to  say  that,  being  such  a case,  this  Court  has  no  sort 
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of  power  to  amend  it,  or  change  the  questions  propounded  in  it;  C.  A. 

nor  any  sort  of  power  over  the  trial  Court  to  require  it  to  make  1908 

any  amendment  or  change;  and  so  until  that  Court  saw  fit  to  reserve  rex 

the  new  question  there  was  no  jurisdiction  here;  as  a mere  perusal  of  brown 

the  sections  of  the  Code  which  I have  mentioned  will  plainly  

shew.  We  cannot  well  apply  to  the  criminal  laws  the  rules 
and  practices  of  the  Court  of  Chancery,  which  sometime  were 
said  to  be  graduated  according  to  the  length  of  the  Chancellor’s 
foot : and  it  must  always  be  borne  in  mind  that  this  Court  has 
only  such  jurisdiction  as  the  statutes  confer  upon  it  ; that  it  has 
no  inherent  powers  such  as  the  former  Court  of  Queen’s  or  King’s 
Bench  and  other  of  the  common  law  Courts  had  in  criminal 

matters.  So  too  should  it  be  borne  in  mind  that  in  criminal 

cases  matters  of  procedure  may  be  matters  of  great  importance — 
forma  legalis  is  forma  essentialis. 

E.  B.  B. 


[IN  THE  COURT  OF  APPEAL.]  ^ ^ 

Madill  et  al.  V.  McConnell  et  al. 

June  30. 

Will — Execution — Undue  Influence — Testamentary  Capacity — Evidence — Onus 
— Testimony  of  Aitesiing  Witnesses — New  Trial. 

When  the  burden  of  proof  has  been  cast  upon  the  party  upholding  a will, 
he  should  call  and  examine  the  attesting  witnesses,  if  it  be  possible  to 
procure  their  testimony. 

Order  of  a Divisional  Court,  16  O.L.R.  314,  directing  a new  trial,  upon  the 
ground,  among  others,  of  the  unsatisfactory  position  in  which  the  case 
was  left  by  reason  of  the  failure  of  the  appellants  to  call  the  attesting 
witnesses,  affirmed. 

An  appeal  by  the  defendants  the  Board  of  Trustees  of  the 
Presbyterian  Church  in  Canada,  the  residuary  legatees  and  devisees 
under  the  will  of  Joseph  Madill,  deceased,  from  the  order  of  a 
Divisional  Court  of  the  High  Court  of  Justice  allowing  the  appeal 
of  the  plaintiffs,  who  were  some  of  the  next-of-kin  and  heirs-at- 
law  of  the  deceased,  from  the  judgment  of  Riddell,  J.,  at  the  trial, 
upholding  the  will  of  the  deceased,  and  dismissing  the  action. 

Riddell,  J.,  allowed  costs  to  the  defendants  the  executors  of  the 
will  and  the  present  appellants,  to  be  paid  by  the  plaintiff’s  and 
the  defendants  in  the  same  interest  acting  with  the  plaintiffs. 
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The  Divisional  Court  set  aside  this  judgment,  and  awarded  costs 
of  the  trial  and  of  the  appeal  to  the  Divisional  Court  to  all  parties, 
out  of  the  estate,  and  ordered  a new  trial. 

The  opinions  of  Riddell,  J.,  and  the  Judges  composing  the 
Divisional  Court  are  reported  16  O.L.R.  314. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
LAREN,  and  Meredith,  JJ.A.,  on  the  11th  May,  1908. 

H.  Cassels,  K.C.,  and  R.  S.  Cassels,  for  the  appellants.  The 
trial  Judge,  who  had  the  opportunity  of  seeing  the  witnesses  and 
obser^dng  their  demeanour,  was  more  competent  to  form  an 
opinion  as  to  the  weight  to  be  given  to  the  evidence  of  the  respec- 
tive witnesses  than  the  Divisional  Court,  and  his  finding  should 
not  have  been  reversed.  The  question  was  one  of  fact  for  the 
jury  or  Judge  sitting  as  a jury:  Windsor  Hotel  Co.  v.  Odell  (1907), 
39  8.C.R.  336.  The  Judges  of  the  Divisional  Court  overlooked 
several  important  circumstances  which  support  the  view  of  the 
trial  Judge  as  to  the  weight  to  be  given  to  the  evidence  of  the 
defendant  McConnell.  The  defendant  McConnell,  who  drew  the 
will,  was  not  in  any  w^ay  personally  interested  in  or  benefited  by 
it.  The  fact  that  he,  as  one  of  the  executors,  may  be  entitled 
to  compensation  cannot  be  regarded  as  a benefit,  for  he  will  be 
remunerated  only  for  services  rendered.  See  Baudains  v.  Richard- 
son, [1906]  A.C.  169,  179,  per  Lord  Macnaghten.  The  authorities 
cited  by  the  Chancellor  in  the  Court  below  do  not  establish  any 
rule  of  law  that,  in  the  circumstances  of  this  case,  the  witnesses 
to  the  will  must  be  called  at  the  trial.  See  Bootle  v.  Blundell 
(1815),  19  Ves.  494,  504;  Wilson  v.  Beddard  (1841),  12  Sim.  28,  34. 
The  will  having  been  duly  proved  in  the  Surrogate  Court  without 
any  attack  having  been  made  upon  it  by  the  plaintiffs  or  any 
caveat  having  been  lodged,  the  onus  was  upon  the  plaintiffs  to 
establish  clearly  the  incompetence  of  the  testator.  See  Sproule 
V.  Watson  (1896),  23  A.R.  692.  That  onus  was  not  discharged 
by  the  plaintiffs;  on  conflicting  evidence  the  case  has  not  been 
made  out:  Martin  v.  Martin  (1866-9),  12  Gr.  500,  15  Gr.  586; 
Perera  v.  Perera,  [1901]  A.C'.  354,  359;  Ernes  v.  Ernes  (1865), 
11  Gr.  325;  Menzies  v.  White  (1862),  9 Gr.  574;  Adams  v.  McBeath 
(1897),  27  S.C.R.  13.  It  is  unjust  to  the  residuary  legatees  to 
saddle  the  estate  with  the  costs,  because,  if  there  was  any  lack 
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of  evidence,  the  plaintiffs  were  responsible  therefor,  and,  if  they 
were  entitled  to  any  relief,  it  should  have  been  on  pa3^ment  of 
costs.  The  plaintiffs  failed  in  their  attack  upon  the  capacity 
of  the  appellants  to  take  the  benefits  given  by  the  will,  and  should 
haA^e  been  ordered  to  pay  costs.  They  also  failed  in  their  attack 
on  the  will  in  regard  to  alleged  irregularities  in  the  execution 
thereof. 

G.  IF.  Bruce,  K.C.,  for  the  plaintiffs,  respondents.  The  judg- 
ment of  the  Divisional  Court  should  be  affirmed,  or  the  plaintiffs 
should  have  judgment  in  their  favour,  as  prayed  in  their  state- 
ment of  claim,  because  the  evidence  against  the  Avill  is  simply 
OA'erwhelming.  The  burden  of  proof  of  the  mental  capacity 
of  the  testator  and  of  the  due  execution  of  the  will  is  upon  the 
parties  seeking  to  uphold  the  will,  and  that  burden  has  not  been 
discharged:  McGregor  v.  Topham  (1850),  3 H.L.  Cas.  132,  155, 
156;  Brydges  v.  King  (1828),  1 Hagg.  Eccl.  R.  256;  Thompson 
V.  Torrance  (1881-3),  28  Gr.  253,  9 A.R.  1;  Fulton  v.  Andrew 
(1875),  L.R.  7 H.L.  448;  Taylor  on  Evidence,  9th  ed.,  vol.  2, 
pp.  157,  245  et  seq.;  Harwood  Baker  (1840),  3 Mop.  P.C.  282; 
Williams  on  Executors,  9th  ed.,  p.  33;  Freeman  v.  Freeman  (1889), 
19  O.R.  141;  Montefiore  v.  Montefiore  (1824),  2 Addams  Eccl.  R. 
354;  Synies  v.  Green  (1859),  1 Sw.  & Tr.  401;  Boughton  v.  Knight 
(1873),  L.R.  3 P.  & D.  64;  Smith  v.  Tebhitt  (1867),  I..R.  1 P.  & D. 
398;  Keays  v.  McDonnell  (1872),  Ir.  R.  6 Eq.  611;  Wright  v. 
Doe  dem.  Tatham  (1834),  1 A.  & E.  3;  Hampson  y.  Guy  (1891), 
64  L.T.N.S.  778.  The  only  evidence  given  at  the  trial  in  favour 
of  the  due  execution  of  the  will  and  of  the  mental  competency 
of  the  testator  was  that  of  the  defendant  McConnell,  who  drew 
the  will,  and  was  interested;  his  evidence  was  improbable,  dis- 
ingenuous, and  given  in  a hesitating  manner,  and  his  reputation 
for  A^eracity  was  impeached  by  credible  witnesses.  Such  evidence 
is  insufficient  to  support  the  AAnll:  Belbin  v.  Skeats  (1858),  1 Sw. 
& Tr.  148.  On  the  other  hand,  eAudence  that  the  testator  was 
incompetent  was  giA^en,  and  Avas  supported  by  collateral  circum- 
stances. The  greatest  weight  should  be  attached  to  the  eAudence 
of  the  medical  attendant:  Taylor’s  Medical  Jurisprudence,  5th 
ed.,  p.  856;  Wilson  v.  Wilson  (1875),  22  Gr.  39.  At  all  events, 
the  circumstances  surrounding  the  making  of  the  will  were  so 
suspicious,  and  the  health  of  the  testator  was  such,  that  the  plain- 
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tiffs  are  justified  in  requiring  strict  proof  of  the  will,  and  should 
be  paid  their  costs  out  of  the  estate:  Tyrrell  v.  Painton,  [1894] 
P.  151;  Goodacre  v.  Smith  (1867),  L.R.  1 P.  & D.  359;  Davies  v. 
Gregory  (1873),  L.R.  3 P.  & D.  28;  Wilson  v.  Bassil,  [1903]  P.  239; 
Spiers  v.  English,  [1907]  P.  122.  The  order  for  a new  trial  is 
a discretionary  order,  and  should  not  be  interfered  with. 

C.  E.  Heicson,  K.C.,  for  the  defendants  Letitia  McLaren  and 
others,  respondents.  There  is  nothing  to  throw  the  onus  on 
the  plaintiffs  or  those  in  the  same  interest:  Martin  v.  Martin, 
12  Gr.  at  p.  506;  Northmore  v.  Abbott  (1902-3),  1 O.W.R.  231, 
2 O.W.R.  314.  The  cases  proceed  upon  the  practice  of  the 
Probate  Court,  where  the  will  is  proved  in  solemn  form.  Many  cases 

shew  that  the  decision  of  the  appellate  Court  will  not  be  inter- 
fered with  on  a further  appeal:  Hale  v.  Kennedy  (1883),  8 A.R. 
157;  Price  v.  Ordway  (1903),  34  S.C.R.  142;  Demers  v.  Montreal 
Steam  Laundry  Co.  (1897),  27  S.C.R.  537;  Eureka  Woollen  Mills 
Co.  V.  Moss  (1885),  11  S.C.R.  91;  Archambault  v.  Archambault, 
[1902]  A.C.  575. 

C.  H.  Pprter,  for  the  defendants  the  executors,  respondents, 
submitted  their  rights  to  the  Court. 

H.  Cassels,  in  reply. 

June  30.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C.J.O. : — This  is  an  appeal  by  the  defendants  the  Board  of  Trustees 
of  the  Presb^derian  Church  in  Canada  from  a judgment  of  a Divi- 
sional Court  setting  aside  the  judgment  at  the  trial  and  directing 
a new  trial. 

Among  other  grounds  assigned  by  the  Divisional  Court  for 
coming  to  the  conclusion  that  the  case  was  one  proper  to  be  re- 
mitted for  a new  trial  is  the  unsatisfactory  position  in  which  the 
case  was  left  by  reason  of  the  failure  of  the  present  appellants 
to  call  the  attesting  witnesses  for  examination  at  the  trial.  Having 
regard  to  the  course  the  case  took  at  the  trial,  this  ground  seems 
to  be  sufficient  to  justify  the  dismissal  of  this  appeal.  And,  as 
the  case  must  go  to  trial  again,  it  is  not  desirable  to  enter  into 
a discussion  of  the  evidence  given,  or  the  weight  to  be  attached 
to  itr. 

At  the  conclusion  of  the  plaintiffs’  case  there  was  shewn  a 
condition  of  bodity  and  mental  weakness  on  the  part  of.  the  de- 
ceased that  certainly  called  for  the  fullest  account  of  the  circum- 
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stances  at  the  precise  time  v^hen  he  executed  the  paper  now  claimed 
to  be  his  will. 

At  the  conclusion  of  the  plaintiffs’  case  the  learned  trial  Judge 
was  fully  impressed  with  that  view,  as  appears  from  his  remark 
in  reply  to  counsel  for  the  now  appellants,  would  like  to  hear 
the  clergyman  and  hear  the  parties  who  witnessed  the  will,  and 
what  took  place  at  the  time  the  will  was  made.” 

The  clergyman  who  had  drawn  the  will  was  called  and  examined, 
but  the  attesting  witnesses  were  not.  One  of  them  (Mrs.  Madill) 
was  not  present  at  the  trial,  and  the  learned  trial  Judge,  after 
hearing  the  clergyman’s  evidence,  intimated  to  counsel  for  the 
appellants  that  he  did  not  insist  upon  the  other  being  called. 

It  is  apparent  that,  whatever  primd  facie  effect  the  grant  of 
letters  probate  in  common  form  may  have  had  in  the  first  instance, 
the  plaintiffs  had  succeeded  in  shifting  the  onus  upon  the  defence 
of  shewing  a valid  will  executed  by  a person  capable  of  performing 
a testamentary  act,  and,  at  the  time,  of  sound  and  disposing  mind, 
memory,  and  understanding.  This  onus  is  ordinarily  only  to  be 
discharged  by  the  production  of  the  attesting  witnesses,  and, 
although  it  is  true  that  in  the  progress  of  a trial  the  onus  of  proof 
may  from  time  to  time  shift  from  one  party  to  the  other,  it  is  a 
good  and  safe  rule  to  require  that,  so  far  as  the  person  upholding 
a will  is  concerned,  when  the  burden  of  proof  has  been  cast  upon 
him,  he  should  call  and  examine  the  attesting  witnesses,  if  it  be 
possible  to  procure  their  testimony. 

Even  if  it  was  not  possible  to  have  Mrs.  Madill  present,  the 
other  witness  was  present,  and  her  evidence  should  have  been 
taken.  It  is  most  probable  that  the  testimony  of  Mrs.  Madill 
can  throw  more  light  on  the  deceased’s  condition  than  that  of 
the  other  witness.  She  had  been  in  attendance  upon  him  and 
had  administered  the  medicines  which  Dr.  Nidrie  prescribed, 
and  would  have  the  best  opportunity  of  observing  their  effect 
and  the  actual  condition  of  the  deceased  on  the  morning  when  he 
executed  the  will. 

And,  in  view  of  the  whole  case,  we  ought  not  to  interfere  with 
the  decision  of  the  Di\dsional  Court  in  any  respect. 

It  cannot  be  said  that  the  plaintiffs  were  more  in  fault  than  the 
appellants  in  not  calling  the  attesting  witnesses. 

The  appeal  should  be  dismissed  with  costs. 
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Thompson  v.  Equity  Fire  Insurance  Co. 

Thompson  v.  Standard  Mutual  Fire  Insurance  Co. 

Fire  Insurance — Statutory  Condition  10(/) — “Gasoline  Stored  or  Kept 
in  the  Building  Insured” — Insurance  Act,  sec,  171(1) — Proofs  of 
Loss — Bona  Fides — Absence  of  Fraud — Statutory  Condition  8 — Prior 
Insurance  not  Disclosed — Insurance  Effected  by  Mortgagee  'without 
Knowledge  of  Plaintiff — Subsequent  Insurance  not  Disclosed — Implied 
Assent — Assignment  of  Insurance  Moneys — Adding  Assignee  as  Party 
Plaintiff  ab  Initio — Order  Made  at  Trial — Discretion — Statutory  Con- 
dition 22 — Limitation  of  Actions. 

1.  The  words  “stored”  and  “kept”  in  statutory  condition  No.  10(/)  ex- 
empting a fire  insurance  company  from  liability  for  loss  or  damage 
occurring  while  gasoline  (amongst  other  things)  is  “stored  or  kept” 
in  the  building  insured  or  containing  the  property  insured,  unless 
permission  is  given  in  writing,  should  be  read  together,  and,  so  read, 
they  indicate  the  continuous  habitual  storage  or  keeping  of  an  article, 
pointing  to  a dealing  in  such  article  or  having  a storehouse  therefor; 
and  in  these  cases  tne  procuring  by  a tenant  and  servant  of  the  plain- 
tiff, for  his  own  use  and  purposes,  of  one  half-gallon  of  gasoline,  which 
he  kept,  without  the  plaintiff’s  knowledge,  in  the  part  of  the  insured 
premises  which  he  held  as  tenant  of  the  plaintiff,  was  not  “storing  or 
keeping”  gasoline  within  the  meaning  of  the  condition.  Mitchell  v.  City 
of  London  Assurance  Co.  (1888),  15  A.R.  262,  followed. 

2.  In  actions  upon  fire  insurance  policies,  one  of  the  defences  was  that 
the  proofs  of  loss  were  defective,  and  were  not  completed  before  actions 
brought: — 

Held,  upon  the  facts,  that  the  case  was  one  for  the  application  of  sec. 
171(1)  of  the  Insurance  Act,  R.S.O.  1897,  ch.  203,  the  trial  Judge 
having  found  good  faith  and  absence  of  fraud  on  the  plaintiff’s  part. 

3.  The  defence  of  prior  insurance  not  disclosed  by  the  plaintiff'  when 
making  his  application  for  insurance  was  rested  upon  the  fact  that 
a mortgagee  of  the  premises  had,  without  the  knowledge  of  the  plain- 
tiff, insured  his  (the  mortgagee’s)  interest,  and  that,  after  the  fire, 
he  was  paid  the  amount  of  the  policy:  — 

Held,  that  statutory  condition  No.  8 does  not  apply  to  policies  effected  by 
others  without  the  knowledge  of  the  insured;  the  failure  to  refer  to 
it  in  the  proofs  of  loss  was  no  breach  of  the  condition;  and  there  was, 
as  found,  no  fraudulent  or  improper  design. 

4.  In  respect  of  the  defence  of  subsequent  insurance  not  disclosed,  it 
appeared  that  an  additional  insurance  of  $1,000  was  placed  upon  the 

, building  by  one  of  the  defendant  companies,  to  last  for  thirty  days, 
if  not  sooner  determined.  The  company  did  not  determine  the  risk 
within  the  thirty  days,  but  in  correspondence  with  their  agent  expressed 
their  willingness  to  continue  it  in  the  form  of  a policy  at  a three  per 
cent,  rate  of  premium.  But  before  the  instruction  reached  the  agent 
the  thirty  days  had  expired;  and  on  the  day  after  the  expiry  the  plain- 
tiff, not  having  heard  of  the  company’s  intention,  effected  an  insurance 
for  the  same  amount  with  another  company,  to  whom,  it  was  conceded, 
no  reasonable  objection  could  be  made,  and  notice  was  sent  to  the  de- 
fendant company,  but  before  it  reached  them  the  fire  occurred:  — 

Held,  that  the  fair  conclusion  was  that  the  defendant  company  were  will- 
ing that  the  plaintiff  should  place  further  insurance  on  the  building 
to  the  extent  of  $1,000,  and  by  their  own  interim  receipt  consented 
to  his  doing  so,  and  that  the  insurance  with  the  other  company  was 
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merely  taken  in  substitution  for  the  interim  insurance  already  as- 
sented to — there  being  no  pretence  that  there  was  any  ground  other 
than  the  question  of  premium  for  non-continuance  of  the  risk  by  the 
defendants,  Mutchmor  v.  Waterloo  Mutual  Fire  Insurance  Go.  (1902), 
4 O.L.R.  606,  applied  and  followed. 

5.  The  fire  took  place  on  the  4th  September,  1906.  On  the  15th  Xovem- 
ber,  1906,  the  plaintitf  assigned  to  a bank  (his  creditors)  all  his  “right, 
title,  and  interest  in  or  to  any  money  which  is  or  may  become  payable 
to  him”  under  and  by  virtue  of  the  policies  in  question  and  others,  and 
authorized  “the  said  bank  to  give  a good  discharge  to  the  said  insur- 
ance companies.”  No  notice  of  this  assignment  was  ever  given  to  the 
insurance  companies,  and  the  insurance  companies  had  no  knowledge 
of  it  until  long  after  the  commencement  of  the  actions.  At  the  trial 
(October,  1907),  the  bank  were  added  as  plaintiffs  by  order  of  the 
trial  Judge  ah  initio  and  nunc  pro  tunc.  About  the  20th  November, 
1906,  the  plaintiff  assigned  to  another  creditor  one  of  the  policies  in 
question,  but  expressly  on  the  condition  that  the  bank  would  relinquish 
their  claim,  which  they  did  not  do:  — 

Held,  that  at  the  time  of  the  commencement  of  the  actions  the  plaintiff 
had  an  interest  in  the  insurances,  and  the  actions  were,  therefore,  not 
nullities,  but  were  at  most  defectively  constituted.  The  bank,  not  hav- 
ing notified  the  defendants  of  the  assignment,  and  being  aware  of  the 
institution  of  the  actions,  could  not  have  been  heard  to  complain  if  the 
defendants  had  allowed  them  to  be  carried  to  an  end,  and  had  paid  in 
accordance  with  the  judgment  pronounced;  but  the  defendants  having 
raised  at  the  trial  the  question  of  the  constitution  of  the  action,  and  the 
bank  having,  in  the  discretion  of  the  trial  Judge,  been  joined  as  a 
plaintiff,  there  was  no  reason  for  withholding  the  benefit  of  the  pro- 
ceedings from  the  beginning.  The  trial  Judge,  in  the  exercise  of  his 
discretion,  saw  no  reason  for  imposing  terms;  no  substantial  injustice 
to  the  defendants  had  been  occasioned  thereby,  and  his  discretion  should 
not  be  interfered  with.  And,  although  the  bank  were  not  made  par- 
ties until  more  than  a year  after  the  loss  occurred,  their  remedies  were 
not  barred  by  statutory  condition  No.  22.  The  other  assignment  was 
subject  to  the  consent  of  the  bank,  which  was  not  given,  and  the  de- 
fendants had  notice  of  that  fact;  and  their  dealings  with  the  assignee 
could  not  afford  any  answer  to  the  actions. 

Judgment  of  Riddell,  J.,  affirmed. 

Actions  upon  fire  insurance  policies,  tried  before  Riddell,  J., 
without  a jury,  at  North  Bay  and  Toronto,  on  the  9th  and  24th 
October,  1907.  The  facts  are  stated  in  the  judgments. 

H.  D.  Gamble  and  F.  L,  Smiley,  for  the  plaintiff. 

W.  E.  Raney,  for  the  defendants  the  Equity  Fire  Insurance 
Company. 

R.  TV.  Eyre,  for  the  defendants  the  Standard  Mutual  Fire  In- 
surance Company. 

November  4,  1907.  Riddell,  J.:— These  cases  arose  out  of 
what,  if  one  were  to  disregard  the  current  euphemisms,  w^ould  be 
characterized  as  an  attempt  on  the  part  of  the  two  fire  insurance^ 
companies,  which  I presume  consider  themselves  respectable,  to 
defraud  the  plaintiff  by  refusing  to  pay  him  that  part  of  his  loss 
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covered  by  their  policies,  and  that,  on  pretexts  of  the  most  flimsy 
character.  The  only  thing  about  the  defences  that  is  to  be  com- 
mended is  the  admirable  propriety  and  skill  with  which  the  defences 
were  conducted  in  Court  by  Mr.  Raney  and  Mr.  Eyre. 

The  plaintiff  had  a furniture  and  drug  store  in  New  Liskeard, 
in  Northern  Ontario,  and  took  out  a policy  of  insurance  for  $2,000  in 
the  Equity  Fire  Insurance  Company,  12th  June,  1906,  for  one  year 
from  the  25th  May,  1906.  This  policy  was  on  the  building  No.  214 
Sharpe  street,  and  was  based  upon  an  application  of  the  plaintiff. 

He  also  had  insured  in  the  Standard  Mutual  Insurance  Company, 
this  being  evidenced  by  an  interim  receipt.  No.  19,793,  dated  the 
27th  August,  1906.  The  insurance  was  for  $1,500,  and  was  upon 
the  stock  of  drugs  $1,000,  and  fixtures,  fittings,  etc.,  $500,  for  12 
months  from  the  27th  August,  1906.  The  application  for  this 
insurance  is  not  dated,  but,  no  doubt,  it  was  made  on  that  day. 

Not  being  a qualified  chemist  and  druggist  himself,  the  plaintiff 
had  in  his  employ  in  one  branch  of  his  business  a member  of  that 
profession.  Post  by  name.  This  gentleman  was  also  a tenant  of  the 
plaintiff,  and  occupied  the  rooms  above  the  store.  He  had  a gaso- 
line stove  which  he  had  used  a very  few  times  and  then  discarded, 
leaving  in  it  a small  quantity  of  gasoline.  On  the  4th  September 
the  druggist,  desiring  to  make  some  fruit  essences’^ — so  called, 
I understand,  because  there  is  no  fruit  in  them — for  the  soda 
fountain,  and  not  having  time  for  the  longer  process,  brought  down 
the  discarded  gasoline  stove  and  lighted  it,  leaving  it  in  the  back 
room;  in  a short  time  smoke  and  fire  were  noticed.  This,  no  doubt, 
was  started  from  the  stove.  Every  effort  was  made  to  extinguish 
the  fire,  but,  owing  apparently  to  a break-down  in  the  fire  depart- 
ment of  the  town,  the  attempt  was  unsuccessful.  At  the  trial  some 
questions  were  put  to  the  plaintiff  by  counsel  for  the  Equity  Fire 
Insurance  Company  looking  toward^  a contention  that  there  was 
or  might  have  been  some  want  of  activity  on  the  part  of  the  plaintiff 
in  having  the  fire  extinguished,  but  there  is  no  shadow  of  founda- 
tion for  any  suspicion  of  or  charge  against  the  plaintiff  of  that  or 
an}^  other  impropriety.  The  Standard  Mutual  Fire  Insurance  Com- 
pany go  further  and  plead  specifically  that  the  fire  was  caused  by 
the  act  of  the  plaintiff  himself.  Such  a pleading,  in  my  view,  is  a 
disgrace  to  the  party  pleading  it,  unless  there  is  something  justify- 
ing such  a plea. 
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This  plea  remained  upon  the  record,  and  still  remains,  but  no 
evidence  was  offered  in  support  of  it,  and  I have  already  said  that 
there  is  nothing  upon  the  evidence  to  justify  it.  Were  I compelled 
to  dismiss  the  action  against  the  Standard  Mutual  Fire  Insurance 
Company,  I should  order  them  to  pay  the  costs. 

The  loss  of  the  plaintiff  was  largely  in  excess  of  his  insurance. 

Shortly  after  the  fire,  one  Graydon,  an  adjuster  for  the  Standard, 
and  under  special  instructions  from  the  Equity  company,  came  to 
New  Liskeard.  The  plaintiff  was  very  anxious  to  get  his  money; 
the  adjuster  represented  that  the  policies  were  voided  by  reason 
of  the  fire  having  taken  place  through  gasoline,  and  it  was  arranged 
that  the  plaintiff  would,  for  an  immediate  settlement,  take  from 
the  Equity  $1,500  or  so,  and  from  the  Standard  $1,000,  in  full. 
The  adjuster  prepared  proofs  of  loss,  or  had  them  prepared,  as  a 
matter  of  form,  and  had  the  plaintiff  sign  them.  These  proofs  of 
loss  were  given  and  received  “without  prejudice’’  and  simply  as  a 
matter  of  form.  If  I were  at  liberty  to  recall  my  own  experience, 
I would  say  that  having  had,  while  at  the  Bar,  a great  deal  to  do 
with  insurance  companies,  I know  it  was  a very  common  practice, 
when  an  arrangement  was  made  with  an  assured  by  way  of  settle- 
ment or  compromise,  still  to  insist  upon  proofs  of  loss  being  put  in 
to  be  put  away  on  the  files  of  the  company.  Whether  this  was  the 
object  of  the  adjuster  in  this  case,  or  whether  he  was  desiring  to 
make  evidence  for  his  principals,  I need  not  determine.  The  fact 
is  that  it  never  was  understood  that  these  proofs  of  loss  should  be 
such  as  might  be  required  in  a disputed  claim,  and  that  they  were 
given  by  the  plaintiff  without  prejudice  to  any  claim  he  might 
assert  if  the  arrangement  he  thought  he  was  making  were  not  carried 
out.  In  this,  as  in  all  other  matters,  I acquit  the  plaintiff  of  all 
charge  or  imputation  of  wrong-doing.  I believe  he  was  a perfectly 
candid  and  credible  witness,  and  where  his  evidence  differs  from 
that  of  any  other  witness  whatsoever,  I unhesitatingly  accept  his 
account  as  the  true  one. 

The  proposed  arrangement  was  not  carried  out — the  companies 
refused  to  pay. 

The  plaintiff’s  bankers,  the  Union  Bank  of  Canada,  pressing  him 
for  security,  he,  on  the  15th  November,  1906,  assigned  to  that  bank 
all  his  “right,  title,  and  interest  in  or  to  any  money  which  is  or 
may  become  payable  to  him  under  and  by  virtue  of  the  following 
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policies  of  insurance,  namely  (setting  out  these  insurance  policies 
and  others)’’,  and  authorized  '^the  said  bank  to  give  a good  dis- 
charge to  the  said  insurance  companies.”  No  notice  of  this  assign- 
ment was  ever  given  to  the  insurance  companies,  and  the  insurance 
companies  had  no  knowledge  of  it  until  long  after  the  commence- 
ment of  the  actions;  indeed  counsel  for  the  Equity  Fire  Insurance 
Company  said  that  they  knew  nothing  of  it  till  the  fact  came  out 
at  the  trial. 

The  J.  J.  McLaughlin  Limited  had  furnished  the  plaintiff  with  a 
fountain,  upon  which  it  appears  they  thought  they  had  a lien.  I 
find  as  a fact  that  they  had  not;  they  also  had  an  account  against 
the  plaintiff  to  a considerable  amount,  and  desired  a settlement. 
The  plaintiff  came  to  the  office  of  the  solicitor  for  the  J.  J.  Mc- 
Laughlin Limited  and  informed  the  solicitor  that  he  had  already 
made  an  assignment  to  the  Union  Bank.  He,  however,  agreed  to 
assign  and  did  assign  to  the  McLaughlin  Company  the  policy  in  the 
Standard,  but  expressly  on  the  condition  that  the  Union  Bank 
would  relinquish  their  claim.  This  the  Union  Bank  would  not  do 
and  will  not  do.  This  assignment  then,  which  was  made  about 
the  20th  November,  1906,  is  a mere  nullity.  The  solicitor  swore 
that,  without  the  knowledge  of  the  plaintiff,  an  arrangement  has 
been  made  with  the  Standard  Mutual  Fire  Insurance  Company  that 
they  should  pay  his  clients  $500  in  full;  and  then,  the  solicitor  says, 
his  clients  are  to  credit  the  full  amount  of  $1,000  to  the  plaintiff. 
I need  not  say  that  this  arrangement  was  expressed  by  the  Standard 
Mutual  Fire  Insurance  Company  to  be  without  any  acknowledgment 
of  liability  and  for  the  sake  of  peace — such  arrangements  always 
are.  This  arrangement  being  quite  irrespective  of  the  result  of  this 
action,  it  is  pleasing  to  know  that  the  plaintiff  will  benefit  by  his 
insurance  in  the  Standard,  no  matter  what  may  be  the  decision 
here.  The  question  of  the  McLaughlin  assignment  belongs  in  reality 
only  to  the  Standard  case,  but  it  is  convenient  to  mention  it  here. 

The  plaintiff  being  unable  to  get  his  insurance  money,  he  brought 
these  actions,  and  they  came  before  me  at  the  North  Bay  assizes. 
I struck  out  the  jury  notices  and  tried  the  two  cases  together. 
Some  of  the  witnesses  not  being  present,  after  certain  evidence 
had  been  given  I adjourned  the  hearing  to  Toronto,  and  I heard 
the  remainder  of  the  evidence  and  the  argument  here.  Counsel 
have  been  good  enough  also  to  put  in  a written  argument  upon 
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certain  points.  I may  say  that  I have  derived  great  assistance 
from  the  very  careful  and  able  arguments  of  all  the  counsel  con- 
cerned. 

The  Standard  insurance  being  evidenced  by  an  interim  receipt, 
and  the  Equity  policy  not  having  any  variation  applicable  to  the 
case,  it  is  clear  that  both  insurances  are  subject  to  the  statutory 
conditions  and  to  these  alone.  Both  companies  rely  upon  condition 
10  if),  which  provides  that  “the  company  is  not  liable  for  the  losses 
following,  that  is  to  say : — ...  (/)  for  loss  or  damage  occurring 

while  . . . gasoline  . . . is  . . . kept  or  stored  in 

the  building  insured  or  containing  the  property  insured,  unless 
permission  is  given  in  writing  by  the  company.’^  No  permission 
was  in  either  case  given  by  the  ^company,  so  it  is  manifest  that  the 
companies  will  escape  liability  if  what  was  done  in  this  case  makes 
it  right  to  say  that  “ gasoline was  “kept  or  stored  in  the  building.’’ 

The  plaintiff  knew  nothing  of  the  use  of  gasoline  before  the  fire. 
Graydon  is  in  error  in  saying  that  the  plaintiff  admitted  that  before 
the  fire  he  knew  of  its  use.  This  ignorance  may  not — indeed, 
cannot — assist  the  plaintiff,  nor  can  his  express  order  to  Post  not  to 
have  gasoline  upon  the  premises.  Insurance  companies  are  entitled 
to  the  full  protection  given  them  by  the  statutes — but  they  are 
entitled  to  no  more. 

I think  it  would  shock  any  ordinary  person  to  be  told  that  if  he 
allowed  a small  quantity  of  gasoline  to  remain  in  a discarded  stove, 
he  thereby  “kept  or  stored”  it.  I have,  say,  a box  of  cigars  in  my 
smoking  room — I hope  I do  not  thereby  “keep  or  store”  tobacco 
on  my  premises. 

Such  collocations  of  words  have  been  often  interpreted  by  our 
own  and  other  Courts.  For  example,  in  Biggs  v.  Mitchell  (1862), 
2 B.  & S.  523,  the  prohibition  in  the  statute  of  12  Geo.  III.,  whereby 
it  was  directed  that  no  person  shall  “have  or  keep”  more  than  200 
pounds  of  gunpowder  was  considered,  and  it  was  held  that  the  two 
words  must  be  held  to  mean  the  same  thing.  And  in  Foster  v. 
Diphwys  Casson  Slate  Co.  (1887),  18  Q.B.D.  428,  the  same  was  said 
of  the  words  “case  or  canister.”  On  principle  “keep  or  store” 
should  not  be  held  to  mean  anything  more  than  “store,”  and  I 
should  not  be  able  to  hold  that  the  present  was  an  instance  to  which 
such  a word  could  rightly  be  applied.  But  authority  is  not  wanting 
on  the  very  phrase. 
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In  Mitchell  v.  City  of  London  Assurance  Co.  (1886),  12  O.R.  706, 
it  was  held  in  the  Queen’s  Bench  Division  by  a divided  Court  that 
crude  and  earth  oils  kept  for  lubricating  purposes  could  not  be  said 
to  be  stored  or  kept,”  and  that  the  above  clause  (/)  did  not  apply. 
This  was  sustained  in  the  Court  of  Appeal,  (1888),  15  A.R.  262. 
Hagarty,  C.J.O.,  says,  p.  268:  “It  is  not  ^stored  or  kept,’  in  the 
apparent  meaning  of  the  words  which  seem  to  point  to  a different 
matter  such  as  the  dealing  in  such  articles,  or  having  a storehouse 
therefor.”  The  definition  implied  in  these  words,  I adopt. 

Many  cases  were  cited  to  me  decided  upon  words  more  or  less 
like  those  in  our  statute,  and  I think  the  weight  of  authority  in 
other  Courts  is  in  favour  of  the  construction  placed  upon  the  statute 
which  would  hold  that  the  present  instance  did  not  shew  a violation 
of  clause  10  (/). 

For  example,  in  Williams  v.  Fireman’s  Fund  Insurance  Co. 
(1874),  54  N.Y.  569,  it  was  held,  on  appeal  from  the  General  Term, 
that  a provision  forbidding  the  storing  or  keeping  of  certain  hazard- 
ous articles,  amongst  them  gasoline,  should  be  interpreted  so  as  not 
to  prohibit  the  insured  from  keeping  a jug  of  petroleum  for  use  as  a 
medicine.  Reynolds,  C.,  says,  p.  572:  “The  provision  against 
‘storing  or  keeping’  was  obviously  aimed  at  storing  or  keeping  in  a 
mercantile  sense,  in  considerable  quantities,  with  a view  to  com- 
mercial traffic.”  Many  cases  are  cited  in  the  arguments  and 
judgments  which  may  be  referred  to  in  support  of  the  contention 
on  either  side. 

I do  not  think  it  would  answer  any  good  purpose  to  go  through 
the  many  cases  cited,  some  of  them  decided  upon  words  quite 
different  from  those  in  our  statute:  I think  it  sufficient  to  refer  to 
Joyce  on  Insurance,  vol.  3,  sec.  2200,  and  to  May  on  Insurance, 
4th  ed.,  sec.  242.  I would  refer  also  to  the  cases  mentioned  in 
Clement’s  Insurance  Digest.  The  former  work  says:  “Another  of 
the  ordinary  conditions  of  an  insurance  policy  is  that  prohibiting 
the  storing  of  certain  hazardous  articles;  this  provision  has  been 
construed  as  covering  only  these  cases  where  the  storing  and  safe- 
keeping of  the  prohibited  articles  is  the  sole  object  of  the  deposit,  or 
to  the  storing  in  a mercantile  sense;  that  is,  a keeping  for  safe 
custody.”  May  says,  sec.  242:  “‘Storing’  has  been  defined  to 
mean  ‘keeping  for  safe  custody,  to  be  delivered  out  again  in  the 
same  condition,  substantially,  as  when  received,’  and  to  apply  only 
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when  the  storing  or  safe-keeping  is  for  trading  purposes,  and  is  the 
sole  or  principal  object  of  the  deposit,  and  not  when  it  is  merely 
incidental  ...  as  when  kerosene  is  kept  for  the  purpose  of 
illumination,  or  saltpetre  for  the  purpose  of  curing  meats  . . 

It  may  well  be  that  the  definition  indicated  in  the  dicta  of  the 
learned  text-writers  will  be  found  to  be  too  narrow;  but  it  seems  to 
me  clear  that  the  remarks  of  Hagarty,  C.J.O.,  must  connote  a 
definition  as  broad  as  the  words  reasonably  bear;  there  must  be 
something  in  the  nature  of  dealing  in  such  articles  or  having  a store- 
house therefor.  I am  of  opinion  that  no  Court  could  give  to  the 
words  a meaning  wide  enough  to  cover  the  present  case. 

This  defence  then  fails. 

It  is  said  that  there  were  defects — or  worse — in  the  proofs  of  loss. 
I think  that  if  there  are  any  such  defects,  they  are.  not  in  matters 
which,  are  of  any  importance,  and  did  not  arise  from  any  fraud  or 
other  impropriety;  and  I ^'consider  it  inequitable  that  the  insurance 
should  be  deemed  void  or  forfeited  by  reason  of  imperfect  compliance 
with  such  conditions.’’  I therefore,  under  sec.  172  (1)  of  the  In- 
surance Act,  R.S.O.  1897,  ch.  203,  hold  that  the  liability  of  the 
insurance  companies  is  not  discharged  thereby. 

At  the  trial  it  became  known  to  the  defendants,  or  at  least  to  the 
Equity  Fire  Insurance  Company,  that  the  plaintiff  had  made  an 
assignment  to  the  Union  Bank.  I thought  that  the  Union  Bank 
should  be  made  a party  plaintiff,  and  that  was  done  under  objection 
by  the  defendants.  It  is  clear  that  I had  the  power  to  add  the 
Union  Bank  under  the  circumstances — Hughes  v.  Pump  House 
Hotel  Co.,  [1902]  2 K.B.  485,  in  the  Court  of  Appeal — it  not  being 
a case  of  setting  up  a new  claim. 

It  is  contended,  however,  that,  as  regards  the  Union  Bank,  the 
statute  bars  any  claim,  clause  22  of  the  statutory  conditions  pro- 
viding that  every  action  . . . against  the  company  for  the 

recovery  of  an}^  claim  . . . shall  be  absolutely  barred,  unless 

commenced  within  the  term  of  one  year  next  after  the  loss  or  damage 
occurs.”  It  is  argued  that  the  Union  Bank  can  be  considered  as 
suing  only  as  from  the  time  at  which  they  are  added  as  parties,  and 
that  is  more  than  a year  from  the  occurrence  of  the  loss  or  damage. 
Holmested  and  Langton’s  Judicature  Act,  3rd  ed.,  p.  528,  is  cited 
for  this  last  proposition.  I do  not  find  myself  able  to  agree  with 
the  learned  authors;  neither  of  the  cases  cited  by  them  at  all  sup- 
ports the  dictum. 
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Ayscough  v.  Bullar  (1889),  41  Ch.D.  341,  is  a case  in  which  the 
plaintiff  was  afraid  she  might  fail,  and  desired  to  add  her  brother 
in  case  there  might  be  something  in  her  title  which  might  act  as  a 
personal  bar  to  her  obtaining  relief.  The  plaintiff  was  the  owner 
of  No.  3 and  her  brother  of  No.  4,  while  the  defendant  owned  No.  1 
in  a street.  The  title  of  the  plaintiff  was  derived  through  one  Bullar, 
while  that  of  the  brother  was  not  so  derived.  It  was  feared  that 
the  fact  of  her  deriving  her  title  through  Bullar  would  defeat  her  • 
action — hence  the  motion.  In  the  judgment,  p.  346,  the  Court 
imposed  certain  terms,  among  them  that  the  brother  should  only 
be  entitled  to  such  relief  as  he  could  liave  claimed  if  the  action  had 
commenced  at  the  time  of  his  joinder  as  plaintiff.  See  also  at  p. 
347,  per  Bindley^  L.J.  The  fact  that  the  Court  thought  it  necessary 
to  expressly  state  such  terms  seems  to  me  inconsistent  with  the 
proposition  that  the  law  is  that  the  effect  of  adding  one  as  plaintiff 
is  as  stated. 

The  case  of  Walcott  v.  Lyons  (1885),  29  Ch.D.  584,  also  cited, 
does  not  assist  in  any  way. 

The  provisions  of  the  Rules  seem  to  me  to  indicate  the  reverse. 
Rule  206  makes  a sharp  distinction  between  plaintiff  and  defendant 
added.  The  Court  is  given  power  at  any  stage  and  upon  such  terms 
as  are  just  to  add  any  person  as  a party.  In  the  case  of  a plaintiff 
(3),  “No  person  shall  be  added  or  substituted  as  a plaintiff  . . . 

without  his  own  consent  in  writing  thereto  to  be  filed.”  No  such 
provision  is  made  for  an  added  defendant.  In  the  case  of  de- 
fendants (4),  they  are  all  to  be  served,  etc.,  etc.;  “and  the  pro- 
ceedings as  against  them  shall  be  deemed  to  have  begun  only  at 
the  time  of  service.”  No  such  provision  is  made  for  plaintiffs.  It 
seems  to  me  that  the  Court  has  power  at  any  time  to  add  or  sub- 
stitute plaintiffs  (they  having  filed  their  consent),  and  that  such 
addition  or  substitution  will  take  effect,  in  the  absence  of  provision 
to  the  contrary,  as  of  the  teste  of  the  writ.  Terms  may,  indeed,  be 
imposed  as  in  the  case  in  41  Ch.D.,  and  one  of  these  may  be  that 
the  new  plaintiffs  shall  be  entitled  only  to  the  relief  they  could  have 
claimed  if  the  action  had  commenced  at  the  time  of  their  joinder. 

In  many  cases — perhaps  most — that  would  be  a reasonable  term  to 
impose:  but  not,  I think,  in  a case  like  this,  where  the  reason  for  the 
addition  of  the  plaintiff  is  technical  only.  I therefore  add  the 
Union  Bank  as  parties  ah  initio  and  nunc  pro  tunc.  By  reason  of  an 
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arrangement  made  at  the  trial  the  Equity  company  agree  that  the 
Union  Bank  shall  be  thus  added;  and  it  is  only  in  reference  to  the 
defence  of  the  Standard  that  the  question  is  material. 

But  I do  not  think  that,  even  with  the  Union  Bank  left  out,  the 
defence  can  succeed. 

The  Union  Bank  not  having  given  notice  of  the  assignment,  as 
required  by  the  statute,  O.J.A.,  sec.  58  (5),  at  law  the  action  must 
have  been  brought  by  the  present  plaintiff.  I do  not  find  anything 
in  the  statutes  or  decisions  which  takes  away  the  common  law  right 
of  the  plaintiff  to  sue.  Even  had  the  document  been  treated  as  an 
equitable  assignment,  it  would  have  been  right  for  the  bank,  if 
they  sued,  to  add  the  plaintiff  as  a party  plaintiff.  And,  if  the 
bank  had  brought  the  action,  they  would  have  been  trustees  for 
the  plaintiff  for  part  of  the  proceeds  of  the  action,  as  the  amount 
of  the  claim  to  secure  which  the  assignment  was  given  is  considerably 
less  than  the  amount  of  the  policies  assigned.  That  the  plaintiff 
has  an  interest  in  the  subject  matter  of  the  action  is  most  manifest; 
and,  the  Union  Bank  not  asserting  any  claim  adverse  to  the  plaintiff, 
but  lying  by  and  allowing  him  to  bring  and  proceed  with  the  action 
as  sole  plaintiff,  I do  not  think  that  the  defendants  could  take  ad- 
vantage of  the  assignment.  It  was,  of  course,  right  that  the  bank 
should  be  made  a party,  that  the  rights  of  all  interested  might  be 
protected. 

Some  minor  defences  are  to  be  now  considered. 

The  defence  of  the  Equity  Fire  Insurance  Company  as  to  sub- 
sequent insurance  is  based  upon  the  following  facts.  On  the  3rd 
August  the  plaintiff  made  an  application  to  the  Equity  company 
for  a further  insurance  of  $1,000  upon  the  same  building,  and 
received  an  interim  receipt.  No.  10,166.  No  policy  was  actually 
sent,  but  the  interim  receipt  was  not  cancelled,  and  therefore  the 
company  held  the  plaintiff  insured  for  the  further  sum  of  $1,000 
during  the  currency  of  this  interim  receipt,  i.e.,  at  least  thirty  days 
from  the  3rd  August,  viz.,  to  the  2nd  September.  Some  corres- 
pondence is  put  in  between  the  company  and  their  agent,  shewing 
a willingness  on  the  part  of  the  company  to  take  the  risk  at  a 
premium  of  three  per  cent.  I do  not  think  the  reason  is  material; 
at  all  events  on  the  3rd  September  the  plaintiff,  instead  of  taking 
the  Equity  company’s  policy,  took  out  insurance  in  the  Atlas 
Assurance  Company  for  the  same  amount,  in  substitution  for  the 
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insurance  under  receipt  10,166,  and  through  the  same  agent.  It 
is  admitted  that  the  Atlas  is  a company  of  the  highest  standing, 
and  no  exception  can  be  taken  to  it  in  any  way.  The  agent  at 
New  Liskeard,  being  the  agent  for  both  the  Atlas  and  Equity  com- 
panies, sent  in  to  the  Equity  head  office  at  once  a letter  (not  dated 
but  received  in  Toronto  on  the  5th  September),  and  the  interim 
receipt,  with  an  intimation  that  it  was  not  wanted.  The  fire  took 
place,  as  I have  said,  on  the  4th  September,  1905.  If  the  plaintiff 
had,  immediately  after  receiving  his  interim  receipt  from  the  Atlas 
company,  sent  word  to  the  Equity,  it  is  possible  that  that  company 
might  have  received  a letter  before  the  fire  actually  took  place,  but 
no  time  could  be  lost. 

The  Equity  compan}^  now  say  that  this  is  subsequent  insurance 
to  which  they  did  not  assent,  and  therefore  the  policy  is  void  by  the 
8th  statutory  condition,  which  provides  that  ‘‘the  company  is  not 
liable  for  loss  ...  if  any  subsequent  insurance  is  effected  by 
any  other  company  unless  and  until  the  company  assents  thereto, 
or  unless  the  company  does  not  dissent  in  writing  within  two  weeks 
after  receiving  written  notice  of  the  intention  or  desire  to  effect  the 
subsequent  insurance,  or  does  not  dissent  in  writing  after  that  time 
and  before  the  subsequent  or  further  insurance  is  effected.”*  On 
the  4th  September  the  company  wrote  their  New  Liskeard  agent 
that  they  would  issue  a policy  on  their  interim  certificate  10,166  at 
three  per  cent.;  and  it  is  to  be  remembered  that  they  had  themselves 
an  insurance  under  that  receipt  for  thirty  days.  I think  that  this 
point  is  entirely  covered  by  the  decision  of  the  Court  of  Appeal  in 
Mutchmor  Y.  Waterloo  Mutual  Fire  Insurance  Co.  (1902),  4 O.L.R. 
606.  And  I cannot  see  that  it  makes  any  difference  that  in  the 
Mutchmor  case  the  former  insurance  for  which  the  subsequent 
insurance  was  taken  in  substitution  was  in  another  company  than 
that  consenting,  while  in  the  present  case  the  former  insurance  is  in 
the  very  company  itself.  I think  this  defence  fails. 

As  regards  the  defence  of  prior  insurance  undisclosed,  this  seems 
to  have  been  under  a mistake  of  fact  as  to  the  company.  When 
Graydon  went  out  to  New  Liskeard  and  saw  the  plaintiff,  he  (G.) 
told- him  (the  plaintiff)  that  the  mortgagees  had  an  insurance  upon 
the  property  for  $400,  in  the  Norwich  Union  Fire  Insurance  Com- 
pany, sufficient  to  cover  their  claim  under  a mortgage.  Accordingly 
in  the  pro  forma  proofs  of  loss  the  other  insurance  on  the  property 
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was  mentioned  as  $1,400.  This  was  the  first  that  the  plaintiff  knew 
of  any  insurance  put  in  by  any  one  but  himself,  but  he  accepted  the 
statement  of  Graydon.  In  the  proofs  of  loss  put  in  afterwards  he 
placed  the  other  insurance  at  the  sum  put  in  by  himself,  viz.,  $1,000. 
It  was  thought  at  the  trial  that  there  had  been  this  insurance  in  the 
Norwich  Union,  and  I gave  leave,  upon  terms  that  the  Equity 
company  should  abandon  all  objection  to  the  Union  Bank  being 
added  as  a part}^  ah  initio,  that  the  facts  as  to  this  prior  insurance 
should  be  proved  on  affidavit,  or  by  joint  statement  of  counsel. 
Such  a statement  is  now  put  in.  From  it,  it  appears  that  there  was 
no  insurance  in  the  Norwich  Union,  but  an  insurance  for  $400  was 
placed  in  the  Union  Assurance  Society  on  the  property,  December, 
1905,  in  the  names  of  Aboud  and  Abraham,  New  Liskeard,  appar- 
ently the  original  mortgagees;  that  the  society  were  notified  by  the 
Colonial  Investment  and  Loan  Company  of  the  fire  on  the  5th 
September  and  paid  $374.50  to  that  compan}^  on  the  27th  September. 
I do  not  think  that  such  an  insurance  as  this  put  in  by  a mortgagee 
for  his  own  protection,  and  of  which  the  owner  was  entirely  ignorant, 
could  void  the  policy,  and  indeed  this  is  admitted  by  Mr.  Ptaney. 
See  Park  v.  Phoenix  Insurance  Co.  (1859),  19  U.C.R.  110;  May  on 
Insurance,  4th  ed.,  sec.  365,  and  cases  cited.  But  he  argues  that 
it  shews  fraud  on  the  part  of  the  plaintiff  in  first  setting  out  the 
other  insurance  at  $1,400,  and  then  at  $1,000.  So  far  as  actual 
fraud  or  intention  to  do  anything  wrong  is  concerned,  I find  the 
plaintiff  quite  innocent  of  anything  of  the  kind;  and  I am  unable  to 
give  any  effect  to  this  contention  of  the  company. 

It  remains  now  only  to  notice  the  defence  of  incumbrances  un- 
disclosed. The  fact  is  that  the  plaintiff,  upon  buying  the  property, 
had  paid  his  solicitors  the  full  purchase  price,  and  supposed  that  he 
owned  the  property  free  from  all  incumbrances.  The  solicitors, 
however,  found  that  a mortgagee  to  a small  amount  (about  $300) 
refused  to  take  his  money  and  discharge  his  mortgage,  so  they, 
months  after  the  insurance  was  effected,  repaid  to  their  client 
the  amount.  No  intentional  misrepresentation  as  to  title 
was  made.  The  manager  of  the  company  admits  that  the  disclosure 
of  the  mortgage  still  subsisting  was  not  material,  and  would  have 
made  no  difference.  I do  not  think  that  this  brings  the  case  within 
the  first  statutory  condition.  At  the  trial' counsel  for  the  Equity 
abandoned  all  right  to  relief  on  this  ground;  and  I notice  it  now 
only  because  the  point  is  raised  upon  the  pleadings. 
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The  Standard  Mutual  Fire  Insurance  Company  set  up  the  defence 
peculiar  to  their  case  that  the  assignment  to  the  J.  J.  McLaughlin 
Limited  divested  the  plaintiff  of  his  right  of  action,  and  that  the 
proofs  of  loss  are  insufficient.  I have  already  dealt  with  the  first, 
and  my  remarks  as  to  the  proofs  of  loss  apply  equally  to  this  com- 
pany as  to  the  Equity. 

The  defences  wholly  fail,  and  there  must  be  judgment  for  the 
plaintiff  for  the  full  amount  of  the  policies,  with  interest  from  a day 
sixty  days  after  the  receipt  of  the  proofs  of  loss. 

The  defendants  will  also  pay  the  costs — these  costs  are  not  to 
exceed  the  amount  which  would  have  been  incurred  had  the  Union 
Bank  been  made  parties  from  the  beginning,  but  will  include  the 
costs  of  the  trial  both  at  North  Bay  and  Toronto,  the  argument, 
and,  as  against  the  Equity  company,  a reasonable  sum  for  procuring 
the  facts  as  to  the  insurance  in  the  Union  Assurance  Society. 

I cannot  part  with  these  cases  without  again  deprecating  the 
course  taken  by  these  companies.  While  at  the  Bar,  as  I have 
said,  I had  very  considerable  practice  in  insurance  cases;  and  I 
think  I may  say  that  it  was  the  universal  custom  of  all  respectable 
companies  not  to  raise  technical  defences  such  as  have  been  raised 
in  these  cases,  except  in  cases  in  which  there  was  well  grounded 
suspicion  of  fraud  on  the  part  of  the  insured.  Judged  even  by  the 
low  ground  of  expediency,  it  was  found  for  insurance  companies  as 
for  others  that  ‘‘honesty  is  the  best  policy,^^  and  I must  say  it  is 
rather  against  one’s  ideas  of  honesty  and  fair  dealing  that  a claim 
such  as  this,  having  no  suspicious  circumstances,  and  nothing  to 
indicate  aught  but  fair  dealing,  should  be  contested  upon  the  grounds 
taken  here.  The  Court  cannot  prevent  an  insurance  company 
taking  advantage  of  everything  law  or  practice  entitles  them  to, 
technical  or  otherwise;  but  it  might  be  well  for  insurance  com- 
panies to  consider  whether  such  defences  as  these  are  not  to  some 
extent  responsible  for  the  feeling  that  notoriously  exists  in  the 
country  against  them. 

Both  the  defendants  appealed  (by  leave)  to  the  Court  of  Appeal, 
and  their  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  19th  and  20th  February,  1908. 

W.  E.  Raney,  K.C.,  and  R.  W.  Eyre,  for  the  appellants.  The 
stove  in  this  case  was  not  discarded,  but  was  in  actual  use  when  the 
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fire  took  place,  and  the  stove  and  the  gasoline  contained  in  it  were 
the  direct  causes  of  the  fire.  “Kept’^  is  a more  comprehensive 
word  than  ‘^stored/'  and  its  meaning  is  not  to  be  cut  down  by  the 
narrower  word  which  precedes  it.  The  use  of  gasoline  implies  the 
keeping  of  it,  within  the  prohibition  of  the  statute:  Mitchell  v.  City 
of  London  Assurance  Co.,  15  A.R.  262,  278;  Glen  v.  Lewis  (1853), 
8 Ex.  607;  Garrett  v.  Provincial  Insurance  Co.  (1860),  20  U.C.R. 
200;  Williams  v.  Fireman’s  Fund  Insurance  Co.,  54  N.Y.  569;  Ren- 
shawv.  Missouri  State  Mutual  Fire  and  Marine  Insurance  Co.  (1891), 
43  Alb.  L.J.  400;  Raihhone  v.  City  Fire  Insurance  Co.  (1862),  31 
Conn.  193.  The  language  of  the  statutory  condition  should  have  a 
reasonable  construction.  It  cannot  have  been  intended  by  the 
Legislature  that  the  condition  should  apply  where  gasoline  is  being 
stored  or  kept  under  conditions  and  with  precautions  which  reduce 
the  risk  to  a minimum,  and  should  not  apply  where  it  is  being  kept 
for  use  and  put  to  actual  use  as  a heating  agent,  and  in  circum- 
stances which  greatly  enhance  the  risk.  If  the  plaintiff  Thompson 
had  no  knowledge  that  his  manager  was  using  gasoline,  that  want 
of  knowledge  does  not  affect  the  case.  There  was  an  insurance  for 
$400  in  the  Union  Assurance  Society  at  the  time  of  the  application 
for  the  insurance  now  in  question.  The  plaintiff  Thompson  did 
not,  he  says,  learn  of  its  existence  until  a few  days  after  the  fire. 
Subsequently  the  amount  insured,  to  the  extent  necessary  to  pay 
off  the  mortgage,  was  paid  to  the  mortgagees.  The  plaintiff 
Thompson  learned  this  fact,  and  that  he  had  received  the  benefit 
of  this  insurance,  within  a short  time  after  the  fire;  yet  in  his 
formal  proof  of  loss,  nine  months  after  the  fire,  he  makes  no  mention 
of  this  insurance  or  the  benefit  he  had  received  in  respect  of  it,  and 
the  defendants  did  not  learn  of  it  until  the  trial.  The  failure  to 
disclose  brings  the  case  within  the  8th  statutory  condition:  Dafoe 
V.  Johnstown  District  Mutual  Insurance  Co.  (1857),  7 C.P.  55; 
Gauthier  v.  Waterloo  Mutual  Insurance  Co.  (1879-1881),  44  U.C.R. 
490,  6 A.R.  231;  Agricultural  Savings  and  Loan  Co.  v.  Liverpool 
and  London  and  Globe  Insurance  Co.  (1900-1903),  32  O.R.  369,  3 
O.L.R.  127,  33  S.C.R.  94.  The  fact  that  the  defendants  had,  just 
before  the  fire,  offered  to  put  a further  insurance  of  $1,000  on  the 
property  does  not  excuse  the  plaintiff  Thompson  for  his  failure  to 
notify  the  defendants  of  the  insurance  placed  by  him  with  the 
Atlas  company  on  the  2nd  September.  It  does  not  follow  that 
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the  defendants  would  have  consented  to  remain  on  the  risk  with  an 
additional  insurance  in  another  company.  The  facts  do  not  bring 
the  case  within  the  principle  of  Mutchmor  v.  TP aterloo  Mutual  Fire 
Insurance  Co,,  4 O.L.R.  606.  The  language  of  the  8th  statutory 
condition  is  clear;  the  insured  takes  the  risk,  and  the  question  of 
reasonable  time  within  which  to  give  the  notice  cannot  arise : 
Weinaugh  v.  Provincial  Insurance  Co.  (1870),  20  C.P.  405.  The 
knowledge  of  the  agent  was  not  notice  to  the  company:  Imperial 
Bank  of  Canada  v.  Royal  Insurance  Co.  (1906),  12  O.L.R.  519; 
Billington  v.  Provincial  Insurance  Co.  (1879),  3 S.C.R.  182.  Non- 
compliance  with  the  requirements  of  notification  of  subsequent 
insurance  is  a condition  precedent  and  a bar  to  the  action:  McBride 
V.  Gore  District  Mutual  Fire  Insurance  Co,  (1870),  30  U.C.R.  451, 
459;  Shannon  v.  Gore  District  Mutual  Fire  Insurance  Co.  (1878), 
2 A.R.  396.  The  proofs  of  loss  never  were  completed  as  required 
by  the  13th  statutory  condition,  and  the  policy  was  avoided:  Em- 
ployers Liability  Assurance  Corporation  v.  Taylor  (1898),  29  S.C.R. 
104;  Norwich  Union  Fire  Insurance  Co.  v.  Le  Bell  (1889),  29  S.C.R. 
470;  Atlas  Assurance  Co.  v.  Brownell  (1899),  29  S.C.R.  537;  Com- 
mercial Union  Assurance  Co.  v.  Margeson  (1899),  29  S.C.R.  601; 
Hyde  v.  Lefaivre  (1902),  32  S.C.R.  474;  Western  Assurance  Co.  v. 
Harrison  (1903),  33  S.C.R.  473.  The  plaintiff  Thompson,  at  the 
time  he  brought  the  action,  had  divested  himself  of  all  title  to  the 
insurance  moneys,  by  an  absolute  assignment  to  the  Union  Bank 
of  Canada;  and  notice  of  the  assignment  had  not  been  given  to 
the  defendants  the  Standard  company:  Hughes  v.  Pump  House 
Hotel  Co.,  [1902]  2 K.B.  190;  Comport  v.  Betts,  [1891]  1 Q.B.  737; 
Durham  v.  Robertson,  [1898]  1 Q.B.  765.  Thompson  having  no 
right  to  sue,  no  amendment  should  have  been  allowed  permitting 
the  bank  to  become  a party.  To  allow  such  an  amendment  is  to 
do  an  injustice  to  the  Standard  company:  Broder  v.  Saillard 
(1876),  2 Ch.D.  692;  Duckett  v.  Cover  (1877),  6 Ch.D.  82;  Walcott 
V.  Lyons,  29  Ch.D.  584;  Ayscough  v.  Bullar,  41  Ch.D.  341.  As  to 
the  bank,  the  action  ought  to  be  considered  as  commenced  on  the 
date  that  they  were  added:  Am.  & Eng.  Encyc.  of  Law,  2nd  ed., 
vol.  19,  p.  182;  McGraw  v.  Bayard  (1880),  96  111.  146;  Mason  v. 
City  of  Chicago  (1896),  45  N.E.  Repr.  567,  163  111.  351;  Miller  v. 
McIntyre  (1851),  6 Peters  (U.S.)  61;  American  Fire  Insurance  Co. 
V.  Buford  (1898),  54  Pac.  Repr.  6;  Lagow  v.  Neilson  (1858),  10 
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Ind.  183.  When  the  bank  were  made  co-plaintiffs,  their  right  of 
action  as  absolute  assignees  of  the  policy  was  barred  by  R.S.O. 
1897,  ch.  203,  sec.  168,  statutory  condition  22.  The  trial  Judge 
should  not  have  permitted  the  amendment,  thereby  depriving  de- 
fendants of  a legal  right:  Hudson  v.  Fernyhough  (1890),  61  L.T.N.S. 
722;  Lancaster  v.  Moss  (1899),  15  Times  L.R.  476;  Weldon  v. 
Neal  (1887),  19  Q.B.D.  394.  Before  action  the  plaintiff  Thompson 
absolutely  assigned  all  his  rights  to  J.  J.  McLaughlin  Limited,  who 
notified  the  Standard  company  of  the  assignment.  The  plaintiffs 
cannot  succeed  in  this  action  unless  J.  J.  McLaughlin  Limited  be 
added  as  plaintiffs,  and  at  the  present  time  it  would  be  impossible 
to  so  add  them  without  doing  an  injustice  to  the  appellants:  R.S.O. 
1897,  ch.  203,  sec.  168  (22.) 

H.  D.  Gamble,  K.C.,  for  the  plaintiff  Thompson,  respondent. 
The  evidence  shews  no  ‘^storing  or  keeping of  gasoline,  within  the 
authorities  in  violation  of  this  condition:  Dobson  v.  Sotheby  (1827), 
Moo.  & M.  90;  Mitchell  v.  City  of  London  Assurance  Co.,  12  O.R. 
706,  15  A.R.  262;  Williams  v.  Fireman’s  Fund  Insurance  Co.,  54 
N.Y.  569;  May  on  Insurance,  4th  ed.,  sec.  242;  Long  v.  City  of 
Portland  (1898),  51  N.E.  Repr.  917  ; First  Congregational  Church 
of  Rockland  v.  Holyoke  Mutual  Fire  Insurance  Co.  (1893),  158 
Mass.  475;  Krug  v.  German  Fire  Insurance  Co.  (1892),  147  Pa. 
8t.  272;  Putnam  v.  Commonwealth  Insurance  Co.  (1880),  4 Fed. 
Repr.  753,  756;  American  Central  Insurance  Co.  v.  Green  (1897), 
41  S.W.  Repr.  74;  Phoenix  Insurance  Co.  v.  Lawrence  (1862), 
61  Ky.  9;  Spring-field  Fire  and  Marine  Insurance  Co.  v.  Wade 
(1902),  68  S.W.  Repr.  977  ; Mears  v.  Humboldt  Insurance  Co. 
(1879),  92  Pa.  St.  15 ; Lancaster  Silver  Plate  Co.  v.  National 
Fire  Insurance  Co.  (1895),  170  Pa.  St.  151;  Rafferty  v.  New  Bruns- 
wick Fire  Insurance  Co.  (1842),  18  N.J.L.  480;  Barrett  v.  Jermy 
(1849),  3 Ex.  535;  Smith  v.  German  Insurance  Co.  (1895),  107 
^lich.  270;  Joyce  on  Insurance,  sec.  2200.  Even  if  there  were 
evidence  of  storing  or  keeping,  want  of  knowledge  excuses  the  as- 
sured: Farmers  and  Mechanics’  Insurance  Co.  v.  Simmons  (1858), 
30  Pa.  St.  299.  Insurance  placed  upon  the  property  by  a third 
person,  without  the  knowledge  or  consent  of  the  assured,  is  not  such 
prior  insurance  as  will  operate  to  relieve  the  company  from  liability : 
Park  V.  Phanix  Insurance  Co.,  19  U.C.R.  110;  May  on  Insurance, 
sec.  365.  There  was  no  fraud  or  deception  in  regard  to  the  alleged 
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prior  insurance;  the  defendants’  adjuster  being  the  only  person  who 
knew  of  it.  As  to  the  subsequent  insurance,  it  appears  that  the 
Equity  company  were  carrying  an  insurance  of  $1,000  placed  with 
them  after  the  issue  of  the  policy  sued  upon,  and  had  been  carrying 
that  subsequent  insurance  for  nearly  a month.  The  company  then 
asked  for  a higher  rate  of  premium,  and  Thompson  thereupon 
transferred  that  insurance  to  another  company.  This  is  not 
within  the  operation  of  the  8th  statutory  condition:  Mutchmor  v. 
Waterloo  Insurance  Co.,  4 O.L.R.  606;  Lowson  v.  Canada  Farmers 
Mutual  Fire  Insurance  Co.  (1881-3),  6 A.R.  512,  8 A.R.  613  ; Parsons 
V.  Standard  Fire  Insurance  Co.  (1880),  5 S.C.R.  233;  Moore  v. 
Citizens  Fire  Insurance  Co.  (1888),  14  A.R.  582.  There  w'ere  no 
defects  in  the  proofs  of  loss,  and,  if  there  were  any,  they  were 
of  such  a nature  that  it  would  be  inequitable  that  the  insurance 
should  be  deemed  void  or  forfeited  by  reason  thereof,  and  the  trial 
Judge  so  found;  R.S.O.  1897,  ch.  203,  sec.  172  (1).  The  cases  in 
the  Supreme  Court  of  Canada  cited  in  support  of  a contrary  view 
were  decided  upon  appeals  from  the  Courts  of  Provinces  other  than 
Ontario,  which  have  no  statutory  provision  similar  to  sec.  172  (1). 

1.  F.  Hellmuth,  K.C.,  for  the  plaintiffs  the  Union  Bank  of  Canada, 
respondents.  The  plaintiff  Thompson,  at  the  time  he  brought  the 
action,  had  not  divested  himself  of  all  his  rights  under  the  contract, 
but  had  merely  created  a charge  or  lien  thereon  in  favour  of  the  bank. 
Thompson  and  the  bank  were  in  any  event  jointly  entitled  to  bring 
the  action.  The  discretion  of  the  trial  Judge  in  allowing  an  amend- 
ment was  rightly  exercised,  and  should  not  be  interfered  with. 
The  alleged  assignment  to  J.  J.  McLaughlin  Limited  was  never  a 
completed  assignment,  but  was  given  on  the  express  condition  that 
the  bank  would  relinquish  their  claim  to  the  policy,  and  never  took 
effect.  The  assignment  to  the  bank  does  not  come  within  sec.  58  (5) 
of  the  Judicature  Act.  Reference  to  Warren  on  Choses  in  Action, 
p.  47;  Crouch  v.  Credit  Fonder  of  England  (1873),  L.R.  8 Q.B.  374, 
380;  Prittie  v.  Connecticut  Fire  Insurance  Co.  (1896),  23  A.R.  449, 
452;  Jones  v.  Humphrey,  [1902]  1 K.B.  10. 

Raney,  in  reply,  referred  on  the  question  of  storing  or  keeping 
to  McEwan  v.  Guthridge  (1860),  13  Moo.  P.C.  304. 

Eyre,  in  reply,  referred  on  the  question  of  adding  parties  to 
Indian  River  State  Bank  v.  Hartford  Fire  Insurance  Co.  (1903), 
35  So.  Repr.  228;  East  Line  and  Red  River  Co.  v.  Cidberson  (1889), 
10  S.W.  Repr.  708. 
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June  19.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C.J.O.: — These  two  cases  were  tried  together,  the  issues  being  sub- 
stantially the  same.  They  were  tried  by  Riddell,  J.,  who  decided 
in  favour  of  the  plaintiff,  and  the  appeals  from  his  judgment  were 
argued  together. 

The  plaintiff  was  the  owner  of  premises  in  New  Liskeard,  one 
part  of  which  was  occupied  by  him  as  a drug  and  furniture  shop 
and  the  other  as  a dwelling.  He  applied  to  the  Equity  Fire  Insur- 
ance Company  for  insurance  upon  the  buildings  to  the  extent  of 
$2,000,  and  by  a policy  dated  the  12th  June,  1906,  the  company 
undertook  and  agreed  to  insure  him  against  loss  or  damage  to  the 
buildings  occasioned  by  fire  for  one  year  from  the  25th  May,  1906. 

In  August,  1906,  he  applied  to  the  Standard  IMutual  Fire  In- 
surance Company  for  insurance  on  the  stock  in  the  drug  store  to 
the  extent  of  $1,000,  and  on  the  shop  fixtures  and  fittings  to  the 
extent  of  $500,  and  on  the  27th  August,  1906,  an  interim  receipt 
in  the  usual  form  was  issued  to  him  covering  the  stock  fixtures 
and  fittings  to  the  amounts  named,  subject  to  the  conditions  of  the 
company’s  policy,  and  containing  a stipulation  that,  if  a policy  was 
not  delivered  Avithin  30  days  from  the  risk  attaching,  all  liability 
on  the  part  of  the  company  should  be  at  an  end. 

A fire  took  place  on  the  4th  September,  1906,  whereby  all  the 
property  insured  b}^  the  two  companies  was  totally  destroyed. 
The  fire  originated  in  a small  gasoline  stove  which  was  being  used 
at  the  time  in  the  production  of  syrups  or  “fruit  essences”  to  be 
vended  in  connection  with  a soda  water  fountain  used  in  the  shop. 
The  stove  belonged  to  one  Post,  a qualified  chemist  and  druggist, 
who  was  in  the  plaintiff’s  employ  as  manager  of  the  drug  shop,  and 
with  his  family  occupied  the  rooms  above  the  shop  as  tenant  of  the 
plaintiff.  Post  procured  the  gasoline  stove  for  use  in  his  rooms, 
but,  after  giving  it  a short  trial,  he  decided  not  to  use  it  any  longer, 
and  placed  it  away  in  an  unused  room  upstairs.  It  had  never  been 
used  in  the  production  of  fruit  essences  or  in  any  way  in  connection 
with  the  shop  business  until  the  day  of  the  fire.  On  that  day  the 
supply  of  fruit  essences  gave  out,  and  the  person  by  whom  they 
were  usually  made,  by  a method  spoken  of  as  “the  cold  process,” 
Avas  absent.  Post  was  in  charge  of  the  shop,  and,  being  desirous 
of  procuring  a supply  as  quickly  as  possible,  brought  down  his 
stove  and  placed  it  in  a room  or  hallway  at  the  back  of  the  shop. 
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and  commenced  compounding  the  essences,  using  a fire  in  the 
gasoline  stove.  While  he  was  in  the  front  of  the  shop  attending 
to  customers,  the  stove  blazed  up  and  set  fire  to  the  building. 

The  plaintiff  had  no  knowledge  that  the  stove  was  on  the  prem- 
ises, and  was  unaware  of  the  use  that  was  being  made  of  it  on  the 
day  of  the  fire.  The  only  suggestion  to  the  contrary  is  a statement 
by  one  Graydon,  an  adjuster  for  the  Standard  Mutual  Fire  Insurance 
Company,  to  the  effect  that  the  plaintiff  admitted  to  him  that 
before  the  fire  he  was  aware  of  the  stove  being  in  use.  But  the 
learned  trial  Judge  accepted  the  testimony  of  the  plaintiff  and  Post, 
and  the  e\ddence  well  warrants  his  doing  so.  When  Post  procured 
the  stove,  which  he  did  in  June,  1906,  he  purchased  half  a gallon  of 
gasoline.  When  he  gave  up  the  use  of  the  stove,  there  remained 
about  a pint,  which  he  kept  upstairs  in  his  rooms  until  he  brought 
it  down  for  the  purpose  of  lighting  the  fire  in  the  stove  in  order  to 
make  the  fruit  essences.  Following  the  fire  were  attempts  at 
adjustment  and  settlement  of  the  claims,  which  ultimately  proved 
unsuccessful,  and  these  actions  were  brought.  The  dealings 
between  the  parties  and  the  other  occurrences,  together  with  the 
defences  set  up,  are  fully  stated  in  the  judgment  of  the  learned  trial 
Judge. 

Upon  the  argument  of  the  appeals  the  defendants  relied  upon 
several  of  the  defences  set  up  in  the  actions,  viz.,  two  which  are 
common  to  both,  i.e.,  (a)  that  the  bringing  of  the  small  quantity 
of  gasoline  and  using  it  upon  the  premises  was  contrary  to  the 
conditions  of  the  insurance  and  relieved  the  defendants  from 
liability,  and  (b)  that  the  proofs  of  loss  were  defective,  and  were 
not  completed  before  actions  brought;  two  which  are  set  up  by 
the  defendants  the  Equity  Fire  Insurance  Company,  i.e.,  (c)  a prior 
undisclosed  insurance,  and  (d)  a subsequent  undisclosed  insurance; 
and  two  which  are  relied  on  by  the  defendants  the  Standard  Mutual 
company,  i.e.,  (e)  an  assignment  by  the  plaintiff  of  his  claims  in 
respect  of  the  insurances  to  the  Union  Bank  of  Canada,  and  (f)  an 
assignment  by  the  plaintiff  of  his  claims  against  the  Standard 
Mutual  Fire  Insurance  Company  to  J.  J.  McLaughlin  Limited. 

Dealing  with  these  in  the  order  specified;  the  defence  founded 
on  the  presence  of  gasoline  depends  altogether  upon  the  construction 
to  be  given  to  the  words  of  the  statutory  condition  No.  10  (/) 
exempting  the  companies  from  liability  for  loss  or  damage  occurring 
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while  gasoline  (amongst  other  things)  is  ‘^stored  or  kept’’  in  the 
building  insured  or  containing  the  property  insured,  unless  per- 
mission is  given  in  writing.  Was  the  procuring  by  Post,  for  his  own 
use  and  purposes,  of  one  half  gallon  of  gasoline,  which  he  kept, 
without  the  plaintiff’s  knowledge,  in  the  part  of  the  premises  he 
held  as  tenant  of  the  plaintiff,  storing  or  keeping  gasoline  within 
the  meaning  of  the  condition? 

It  was  scarce^  contended  that  gasoline  had  been  stored  in  the 
premises,  but  it  was  strongly  urged  that  it  had  been  kept,  within 
the  meaning  of  the  word  as  used  in  the  condition;  that  “kept”  is  a 
word  of  wider  meaning  and  significance  than  “stored,”  and  that 
having  any  quantity,  however  small,  of  gasoline  for  any  purpose  m 
any  part  of  the  premises  was  keeping  gasoline  in  the  building  so  as 
to  bring  the  case  within  the  condition.  But  what  is  to  be  ascertained 
is  the  meaning  to  be  attached  to  the  condition  as  a whole.  Is  there 
any  reason  for  separating  the  words  “stored  or  kept”  even  though 
they  are  expressed  in  the  disjunctive?  If  the  intention  was  to 
exclude  gasoline  and  the  other  substances  mentioned  in  condition  10 
(/),  and  the  word  “kept”  has  a wider  and  more  extensive  meaning 
than  “stored,”  why  use  the  latter  at  all?  It  must  be  taken  to  have 
been  used  in  its  ordinary  sense  and  for  some  reason  and  as  not 
unnecessarily  inserted.  And  “kept”  should  also  be  read  as  not  in- 
tended to  nullify  the  meaning  of  the  word  with  which  it  is  associated. 
In  other  words,  they  should  be  read  together.  Read  together,  they 
indicate  the  continuous  habitual  storage  or  keeping  of  an  article. 
If  “stored”  was  the  only  word  employed,  it  is  obvious  that  such 
would  be  its  usual  and  ordinary  meaning,  and  if  it  is  necessary  to 
give  proper  effect  to  it  some  reasonable  limitation  should  be  im- 
posed upon  the  words  with  which  it  is  associated.  It  is  doing  no 
violence  to  either  word  to  read  them  in  this  condition  as  they  were  by 
Hagarty,  C.J.O.,  in  Mitchell  v.  City  of  London  Assurance  Co.,  15 
A.R.  262,  at  p.  268,  as  pointing  to  a dealing  in  such  articles  or  having 
a storehouse  therefor.  The  trend  of  decision  in  the  Courts  of  the 
United  States,  some  instances  of  which  are  noted  by  the  learned 
trial  Judge,  is  in  the  same  direction,  and,  while  there  does  not  appear 
to  be  any  decision  in  England  on  the  exact  point,  such  light  as  is 
afforded  by  the  reasoning  in  cases  where  somewhat  similar  words 
were  under  consideration  leads  towards  the  same  conclusion. 

This  ground  of  defence  fails. 
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The  defence  on  the  ground  of  non-completion  of  the  proofs 
before  action  seems  to  lack  substantial  support  under  the  circum- 
stances. The  objection  that  they  were  not  sent  on  until  May, 
1907,  the  fire  having  occurred  on  the  4th  September,  1906,  is  without 
merit,  having  regard  to  the  facts. 

The  plaintiff  was  led  to  believe  that  an  adjustment  and  settle- 
ment of  his  claims  assumed  to  be  made  by  Graydon,  the  defendants^ 
representative,  w^ould  be  accepted  by  the  defendants,  and  declara- 
tions and  papers  containing  some  inaccurate  statements  were 
prepared  by  him.  Then  ensued  attempts  to  settle,  and  finally  the 
second  set  of  proofs  was  sent  forward.  There  is  not  the  slightest 
suggestion  or  pretence  that  the  defendants  were  prejudiced  by  the 
delay.  They  knew  of  the  fire,  and  had  the  particulars  of  the  claim 
from  their  representative.  The  failure  to  refer  to  the  prior  insurance 
is  sufficiently  explained.  The  assignments  were  made  after  the 
fire,  and  needed  no  consent  from  the  defendants.  The  evidence 
and  correspondence  shews  that  the  defendants  the  Standard  Mutual 
company,  if  not  the  Equity  company  also,  had  knowledge  of  the 
assignments  some  months  before  the  receipt  of  the  last  set  of  proofs. 

Both  defendants  disputed  the  claim  on  grounds  other  than 
defects  in  the  proofs,  and  neither  notified  the  plaintiff  of  objections 
to  them,  or  specified  any  further  particulars  in  respect  to  which 
they  required  information.  The  case  is,  therefore,  eminently  one 
for  the  application  of  the  provisions  of  sec.  171  (1)  of  the  Insurance 
Act,  the  learned  trial  Judge  having  found  good  faith  and  want 
of  fraud  on  the  plaintiff’s  part.  This  defence  fails  also. 

The  defence  of  prior  insurance  not  disclosed  by  the  plaintiff 
when  making  his  application  to  the  defendants  the  Equity  company 
is  rested  upon  the  fact  that  a mortgagee  of  the  premises  had,  without 
the  knowledge  of  the  plaintiff,  insured  his  (the  mortgagee’s)  interest, 
and  that,  after  the  fire,  he  was  paid  the  amount  of  the  policy.  The 
defendants  rely  upon  the  8th  statutory  condition,  which  declares 
that  the  insuring  company  is  not  liable  for  loss  if  there  is  any  prior 
insurance  in  an}"  other  company  unless  with  the  company’s  consent. 
But  this  does  not  extend  in  terms  to  other  parties  than  the  insured. 
'Mt  cannot  apply  to  policies  effected  by  others  without  the  know- 
ledge of  the  insured:”  Bunyon,  5th  ed.,  pp.  273,  274.  See  Park  v. 
PJmnix  Insurance  Co.,  19  U.C.R.  110,  at  p.  119.  The  decisions  on 
which  the  defendants  rely  were  cases  in  which  the  prior  insurance 
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was  effected  either  in  the  name  of  the  insured  or  for  his  benefit, 
and  he  was  either  aware  of  it  at  the  time  or  sanctioned  and  adopted 
it.  In  this  case  the  plaintiff  had  no  knowledge  until  after  the 
fire  and  the  receipt  of  the  insurance  money  by  the  mortgagee,  and 
it  could  have  served  no  useful  purpose  to  have  endeavoured  to  obtain 
the  defendants’  consent.  The  failure  to  refer  to  it  in  the  proofs 
of  loss  was  no  breach  of  condition  No.  8,  and  it  has  already  been 
pointed  out  that  there  was  no  fraudulent  or  improper  design  with 
regard  to  the  proofs. 

Then  as  to  the  defence  of  subsequent  insurance  not  disclosed. 
Although  the  facts  are  not  the  same  in  every  respect,  it  is  difficult 
to  distinguish  the  case  from  Mutchmor  v.  Waterloo  Mutual  Fire 
Insurance  Co.,  4 O.L.R.  606.  There  is  no  doubt  that  there  was  an 
additional  insurance  of  $1,000  placed  upon  the  building  by  the 
Equity  Insurance  Company  to  last  for  thirty  days,  if  not  sooner 
determined.  It  must  be  taken  from  this  that  the  Equity  Insurance 
Company  were  not  opposed  to  a further  risk  to  the  amount  of  $1,000 
upon  the  building,  upon  which  they  alread}^  had  a risk  of  $2,000. 

The  defendants  did  not  determine  the  risk  within  the  thirty 
days,  but  in  correspondence  with  their  agent  expressed  their  willing- 
ness to  continue  it  in  the  form  of  a policy  at  a three  per  cent,  rate 
of  premium.  But  before  the  instruction  reached  the  agent  the 
thirty  days  had  expired.  This  was  on  the  2nd  September,  and  on 
the  next  day,  not  having  heard  of  the  defendants’  intention,  the 
plaintiff  effected  an  insurance  for  the  same  amount  in  the  Atlas 
Insurance  Company,  a company  to  which,  it  is  conceded,  no  reason- 
able objection  could  be  made,  and  notice  was  sent  to  the  defendants. 
But  before  it  reached  them  the  fire  occurred.  In  Mutchmor  v. 
Waterloo  Mutual  Fire  Insurance  Co.  (supra)  it  was  found  as  a fact 
that  when  the  defendants  issued  the  policy  sued  upon  in  the  action, 
they  assented  to  a prior  insurance  effected  with  the  Hand-in-Hand 
Fire  Insurance.  The  latter  policy  was  afterwards  cancelled,  and 
an  insurance  was  effected  with  the  London  Mutual  Insurance 
Company.  The  jury  found  that  the  latter  insurance  was  merely 
taken  in  substitution  for  the  former.  And  it  was  held  by  the  trial 
Judge  and  affirmed  by  this  Court  that  under  these  circumstances 
the  statutory  condition  was  not  infringed,  the  substituted  insurance 
being  covered  by  the  standing  consent.  In  the  present  case  the 
insurance  which  preceded  that  now  objected  to  was  a subsequent 
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insurance  by  the  defendants,  and  the  fair  conclusion  must  be  that 
they  were  willing  that  the  plaintiff  should  place  further  insurance 
on  the  building  to  the  extent  of  $1,000,  and  by  their  own  interim 
receipt  consented  to  his  doing  so,  and  that  the  insurance  in  the 
Atlas  Assurance  Company  was  merely  taken  in  substitution  for  the 
interim  insurance  alread}^  assented  to.  There  is  no  pretence  that 
there  was  any  ground,  other  than  the  question  of  premium,  for  non- 
continuance of  the  risk  by  the  defendants.  And  there  appears  to 
be  no  good  reason  why  the  principle  acted  upon  in  Mutchmor  v. 
Waterloo  Mutual  Fire  Insurance  Co.  (supra),  and  the  cases  there 
cited,  should  not  be  applied  here. 

The  defences  of  the  assignments  to  the  Union  Bank  and  J.  J. 
McLaughlin  limited  may  be  dealt  with  together. 

So  far  as  the  assignment  to  the  Union  Bank  is  concerned,  much 
of  the  difficulty  was  removed  by  the  order  of  the  learned  trial  Judge 
making  the  bank  a party  plaintiff  in  each  action.  But  it  is  con- 
tended that  the  actions  must  now  be  treated  as  the  bank’s  actions 
only,  and  that,  as  it  was  not  made  a party  until  more  than  a year 
after  the  loss  occurred,  its  remedies  are  barred  by  the  terms  of  the 
condition.  One  sufficient  answer  to  this  objection  is  that  at  the 
time  of  the  commencement  of  the  actions  the  plaintiff  Thompson 
had  an  interest  in  the  insurances.  The  actions  were,  therefore, 
not  nullities;  at  the  utmost  they  were  defectively  constituted. 
The  Union  Bank,  not  having  notified  the  defendants  of  the  assign- 
ment, and  being  aware  of  the  institution  of  the  actions,  could  not 
have  been  heard  to  complain  if  the  defendants  had  allowed  them  to 
be  carried  to  an  end,  and  had  paid  in  accordance  with  the  judgment 
pronounced.  The  defendants  having  raised  at  the  trial  the  question 
of  the  constitution  of  the  action,  and  the  Union  Bank  having,  in 
the  discretion  of  the  trial  Judge,  been  joined  as  a party  plaintiff, 
there  is  no  reason  for  withholding  from  it  the  benefit  of  the  pro- 
ceedings from  the  beginning.  See  Hately  v.  Merchants  Despatch 
Co.  (1883),  2 O.R.  385,  at  p.  392,  and  Faulds  v.  Harper  (1882), 
2 O.R.  405,  at  p.  412.  The  learned  trial  Judge,  in  the  exercise  of 
his  discretion,  saw  no  reason  for  imposing  terms.  No  substantial 
injustice  to  the  defendants  has  been  occasioned  thereby,  and  his 
discretion  should  not  be  interfered  with. 

The  defendants  the  Standard  Mutual  Fire  Insurance  Company 
contended  that,  by  reason  of  the  assignment  to  J.  J.  McLaughlin 
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Limited,  they  were  induced  to  enter  into  an  agreement  with  that 
company  whereby  they  were  prejudiced.  But,  as  found  by  the 
learned  trial  Judge,  the  assignment  was  subject  to  the  consent  of 
the  Union  Bank,  which  was  not  given,  and  the  defendants  had  notice 
of  that  fact  in  the  course  of  their  dealings  with  J.  J.  McLaughlin 
Limited. 

These  dealings  cannot,  therefore,  afford  any  answer  to  the 
claim  now  made  against  them  in  this  action. 

The  appeals  should  be  dismissed  with  costs. 

E.  B,  B. 


[BOYD,  C.] 

Metallic  Roofing  Co.  v.  Jose  et  al. 

Costs — Appeal  to  Privy  Council — Practice — Execution — Stay — Set-off  of 
other  Costs  or  Damages. 

When  costs  of  appeal  to  the  Judicial  Committee  of  the  Privy  Council  have 
been  awarded  % the  judgment  of  that  tribunal,  they  are  not  subject 
to  the  rules  of  practice  of  the  lower  Courts;  there  is  no  right  of  set-off, 
and  no  right  to  modify  the  direction  to  pay,  which  means  forthwith  after 
the  amount  is  fixed,  unless  by  application  made  to  the  Committee  before 
final  judgment  is  completed. 

Russell  V.  Russell,  [1898]  A.C.  307,  applied  and  followed. 

The  plaintiffs,  having  been  ordered  by  the  Judicial  Committee  to  pay  the 
costs  of  the  defendants’  appeal  to  that  tribunal,  were  held  not  en- 
titled to  a stay  of  execution  for  such  costs  in  the  Court  below  (the 
High  Court),  with  a view  to  a set-off  of  other  costs  or  of  damages  to 
be  recovered  upon  a new  trial  ordered  by  the  Judicial  Committee. 

Motion  by  the  plaintiffs  to  stay  execution  for  the  defendants’ 
costs  of  an  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 
ordered  to  be  paid  by  the  plaintiffs  to  the  defendants.  The  appeal 
to  the  Judicial  Committee  was  from  the  judgment  of  the  Court  of 
Appeal,  14  O.L.R.  156,  and  a new  trial  was  ordered  by  the  Board. 

The  motion  was  heard  by  Boyd,  C.,  on  the  16th  September,  1908. 

Strachan  Johnston,  for  the  plaintiffs. 

W.  T.  J.  Lee,  for  the  defendants. 

September  17.  Boyd,  C.: — When  costs  of  appeal  to  the  House 
of  Lords  have  been  given,  they  are  not  subject  to  the  rules  of 
practice  which  apply  to  ordinary  procedure  in  the  lower  Courts. 
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There  is  no  right  of  set-off,  and  no  right  to  modify  the  direction  to 
pay,  which  means  forthwith  after  the  amount  is  fixed,  unless  by 
application  made  before  final  judgment  is  completed.  This  is  the 
holding  of  the  House  of  Lords  in  Russell  v.  Russell,  [1898]  A.C.  307, 
and  I see  no  reason  for  saying  that  it  does  not  equally  apply  to  the 
case  of  Colonial  appeals  to  the  Privy  Council.  This  aspect  of  the 
matter  is  elaborately  worked  out  by  the  appellate  Court  in  New 
South  Wales  in  Adams  v.  Young  (1899),  20  N.S.W.L.R.  169,  cited 
by  Mr.  Lee. 

In  this  case  the  judgment  of  the  Judicial  Committee  orders  that 
the  costs  of  the  appeal  in  England,  amounting  to  £423  6s.  5d.,  be 
paid  by  the  respondents,  the  plaintiffs.  As  is  stated  in  Safford  and 
Wheeler’s  Privy  Council  Practice  (1901),  p.  863,  the  judgment  of  the 
Judicial  Committee  upon  which  the  report  to  the  Sovereign  is  based, 
is  read  in  open  Court,  when  the  several  parties  should  attend. 
Then  would  be  the  proper  time  to  seek  special  directions  to  be  given 
as  to  costs,  if  delay  in  payment  or  a set-off  is  asked;  but,  failing 
that,  there  is  a vested  right,  upon  the  judgment  being  completed, 
to  immediate  payment. 

Under  Rule  818  the  Court  below  acts  as  auxiliary  to  the  Judicial 
Committee  in  enforcing  the  judgment  in  the  ultimate  appeal,  and 
it  should  have  regard  to  the  practice  as  settled  in  that  Court  as  to 
the  incidence  and  payment  of  costs. 

The  application  for  a stay  of  execution  in  this  case  can  only  be 
intelligible  with  a ^'iew  to  escaping  the  payment  by  means  of  a 

I 

set-off  of  other  costs  or  of  damages  to  be  recovered  in  the  re-trial — 
but  that  course  is  not,  I think,  permissible. 

The  application  is  refused  with  costs. 


E.  B.  B. 
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[IN  CHAMBERS.] 

Rex  V.  Simmons. 

Criminal  Law — Conviction — Commitment — Habeas  Corpus  — Proceedings 
Anterior  to  Conviction — Liquor  License  Act — Second  Offence — Admis- 
sion of  Previous  Offence — Record — Magistrate’s  Minute — Uncertainty — 
Discharge  of  Prisoner — Excessive  Penalty — Poioer  to  Amend. 

Although  a conviction  on  its  face  appears  sufficient  to  support  the  com- 
mitment of  the  defendant,  the  Court  will,  on  the  return  of  a habeas 
corpus,  examine  the  proceedings  anterior  to  the  conviction  to  sea  if 
they  warrant  his  detention,  and,  if  they  do  not,  will  order  his  discharge. 

Regina  v.  St.  Clair  (1900),  27  A.  R.  308,  followed. 

The  defendant  was  convicted  on  the  15th  September,  1908,  for  selling 
liquor  without  a license ; the  conviction  recited  that  the  defendant  had 
been  convicted  on  the  17th  October,  1907,  of  having  unlawfully  sold 
liquor  without  a license;  and  the  punishment  adjudged  was  imprison- 
ment for  four  months  without  hard  labour — the  statutory  penalty  for  a 
second  offence.  The  only  record  in  the  proceeedings  in  respect  to  any 
previous  conviction  was  contained  in  an  indors'^ment  upon  the  informa- 
tion in  the  handwriting  of  the  magistrate,  as  follows:  “The  defendant 

makes  a statement  that  he  was  convicted  of  selling  between  4 Oct.  and 
14  Oct.,  1907,  and  I find  the  within  charge  a second  offence  for  selling. 
I commit  the  defendant  to  the  county  gaol  for  four  months  without 
hard  labour:” — 

Held,  that  sub-sec.  6 of  sec.  101  of  the  Liquor  License  Act,  R.S.O.  1897, 
ch.  245,  requires  that  the  subsequent  offence  and  the  earlier  offence 
shall  each  be  an  offence  in  contravention  of  one  of  the  sections  numbered 
49,  50,  51,  52,  or  72,  or  an  offence  against  some  other  section  for  which 
no  penalty  is  provided  except  by  sec.  80.  The  admission  as  recorded 
might  mean  that  the  defendant  had  previously  been  convicted  of  an 
offence  against  sec.  78(2)  or  against  sec.  124(1),  or  of  selling  on  licensed 
premises  in  prohibited  hours;  proof  or  the  admission  of  a former  con- 
viction for  any,  of  these  offences  would  not  warrant  a later  conviction 
under  sec.  72  being  treated  as  a second  offence  under  sub-sec.  6 of  see. 
101 ; and  this  fact  sufficed  to  render  the  admission  of  the  accused  as 
recorded  by  the  magistrate  so  uncertain  that  it  was  inadequate  to  sus- 
tain his  conviction  as  for  a second  ofi’ence;  and  he  should  be  discharged 
from  custody  under  the  commitment. 

Semble,  that  the  Court  had  no  power  to  amend  the  conviction  by  substi- 
tuting the  maximum  penalty  prescribed  by  sec.  72  for  a first  offence. 

Motion  by  the  defendant,  upon  the  return  to  a writ  of  habeas 
corpus,  for  an  order  discharging  the  defendant  from  custody. 
The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Anglin,  J.,  in  Chambers,  on  the 
9th  October,  1908. 

J.  B.  Mackenzie,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

October  16.  Anglin,  J.: — Counsel  for  the  defendant  moves 
for  his  client’s  discharge  upon  the  return  to  a writ  of  habeas  corpus. 
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The  defendant  was  convicted  on  the  15th  September,  1908,  by 
the  police  magistrate  for  the  town  of  Owen  Sound,  for  selling 
liquor  without  a license.  The  conviction  recites  that  the  defen- 
dant had  been  convicted,  on  the  17th  October,  1907,  of  having 
unlawfully  sold  liquor  without  a license.  The  punishment  ad- 
judged upon  the  present  conviction  is  imprisonment , for  four 
months  without  hard  labour — the  statutory  penalty  for  a second 
offence. 

Upon  its  face  this  conviction  appears  sufficient  to  support 
the  commitment  of  the  accused,  but  the  decision  in  Regina  v. 
St.  Clair  (1900),  27  A.R.  308,  followed  in  Rex  v.  Brishois  (1907), 
15  O.L.R.  264,  and  Rex  v.  Farrell  (1907),  15  O.L.Pt.  100,  supports 
the  demand  of  the  defendant  that  the  Court  shall  examine  the 
proceedings  anterior  to  the  conviction  to  see  if  they  warrant  his 
detention,  and,  if  they  do  not,  that  he  be  released.  It  is  not  con- 
tended that  the  accused  was  not  rightly  convicted  of  having  un- 
lawfully sold  intoxicating  liquor  without  a license  between  the 
20th  August  and  the  14th  September,  1908,  but  his  counsel  main- 
tains that  the  conviction  as  for  a second  offence  was  made  with- 
out evidence  or  a proper  admission  of  a prior  conviction  to  sus- 
tain it. 

The  procedure  in  prosecutions  for  second  and  subsequent 
offences  is  regulated  by  sec.  101  of  R.S.O.  1897,  ch.  245.  This 
section  prescribes  that  there  shall  be  no  inquiry  as  to  the  former 
offence  until  there  has  been  a conviction  in  respect  of  the  later 
offence  charged;  that,  upon  such  conviction  being  made,  and 
not  before,  the  accused  shall  “be  asked  whether  he  was  so  previously 
convicted,  as  alleged  in  the  information,  and,  if  he  answers  that 
he  was  so  previously  convicted,  he  may  be  sentenced  accordingly.’^ 
Then  follows  a provision  for  making  inquiry  as  to  the  previous 
conviction  should  the  accused  deny  it  or  refuse  to  make  admission. 

In  the  present  instance  the  only  record  in  the  proceedings 
in  respect  to  any  previous  conviction  is  contained  in  the  following 
indorsement,  which  appears  upon  the  information,  in  the  hand- 
writing of  the  magistrate:  “The  defendant  makes  a statement 
that  he  was  convicted  of  selling  between  4 Oct.  and  the  14 
Oct.,  1907,  and  I find  the  within  charge  a second  offence  for 
selling.  I commit  the  defendant  to  the  county  gaol  for  four  months 
without  hard  labour.” 
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Counsel  for  the  accused  points  out  that  this  indorsement  does 
not  state  that  the  prior  conviction  was  for  selling  liquor;  and, 
further,  assuming  that  it  was  for  selling  liquor,  he  contends  that 
it  is  impossible  to  say  from  it  that  the  previous  sale  of  liquor  for 
which  conviction  was  had  was  such  that  the  magistrate  was 
warranted  in  treating  the  present  conviction  as  a conviction  for 
a second  offence  under  the  statute. 

As  to  the  first  point,  since  the  entire  prosecution  relates  to  an 
offence  in  connection  with  the  sale  of  liquor,  I think  it  reasonably 
certain  upon  the  proceedings  that  the  admission  of  the  accused 
was  of  a previous  conviction  for  selling  liquor,  and  that  the  word 
‘diquor’^  may,  therefore,  fairly  be  imported  into  the  indorse- 
ment made  by  the  magistrate. 

The  statute  R.S.O.  1897,  ch.  245,  sec.  101,  sub-sec.  6,  is  in  the 
following  terms: — 

‘^In  case  any  person  who  has  been  convicted  of  a contraven- 
tion of  any  provision  of  any  of  the  sections  of  this  Act,  numbered 
49,  50,  51, 52,  or  any  section  for  the  contravention  of  which  a penalty 
or  punishment  is  prescribed  by  section  72  or  section  86,  is  after- 
wards convicted  of  an  offence  against  any  provision  of  any  of 
the  said  sections,  such  conviction  shall  be  deemed  a conviction  for  a 
second  offence,  within  the  meaning  of  section  72  or  section  86,  as 
the  case  may  be,  and  may  be  dealt  with  and  punished  accordingly, 
although  the  two  convictions  may  have  been  under  different 
sections.  . . 

Section  72  deals  with  the  offence  of  selling  liquor  without 
a license,  and  prescribes  a penalty  therefor.  Section  86  pre- 
scribes a penalty  of  not  less  than  $20,  besides  costs,  and  not  more 
than  $50,  besides  costs,  for  the  violation  of  ‘^any  other  provision 
of  this  Act,  in  respect  of  which  violation  no  other  punishment  is 
prescribed.’^  In  order  that  there  may  be  a conviction  for  a second 
offence,  sub-sec.  6 of  sec.  101  requires  that  the  subsequent  offence 
and  the  earlier  offence  shall  each  be  an  offence  in  contravention  of 
one  of  the  sections,  numbered  49,  50,  51,  52,  or  72,  or  an  offence 
against  some  other  section  for  which  no  penalty  is  provided  except 
by  sec.  86. 

The  admission  of  the  accused,  as  indorsed  by  the  magistrate 
upon  the  information,  although  not  in  conformity  with  the  re- 
quirements of  sec.  101,  might  suffice  to  support  the  conviction 
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for  a second  offence,  if  no  offence  of  selling  liquor,  except  a con- 
travention of  secs.  49,  50,  51,  52,  or  72,  were  made  punishable 
by  the  statute  otherwise  than  under  the  provisions  of  sec.  86. 
I therefore  asked  counsel  to  refer  me  to  any  section  of  the  Liquor 
License  Act,  other  than  those  mentioned  above,  which  makes 
the  selling  of  liquor  an  offence,  and  prescribes  for  such  offence 
a punishment  or  penalty.  Mr.  Mackenzie  has  referred  me  to  the 
following  provisions  of  R.S.O.  1897,  ch.  245,  viz.:  sec.  78,  sub- 
sec. 1 and  sub-sec.  2;  sec.  124,  sub-sec.  2 and  sub-sec.  3;  and 
sec.  54,  as  enacted  by  6 Edw.  VII.  ch.  47,  sec.  13.  There  may  be 
other  sections  of  the  Liquor  License  Act  which  create  offences 
that  would  be  not  incorrectly  described  as  offences  of  selling  liquor, 
but  I have  not  thought  it  necessary  to  make  a careful  study  of 
the  statute  to  discover  them. 

The  phrase  selling  liquor”  may  be  used  with  equal  accuracy 
to  describe  the  offence  created  by  any  one  of  at  least  three  of  the 
sections  mentioned  by  Mr.  Mackenzie,  and  an  offence  against 
sec.  72  of  the  Act.  In  each  instance  it  would  be  a partial  descrip- 
tion, not  incorrect,  but  quite  inadequate,  because  of  the  omission 
of  essential  elements  of  the  offence.  In  an  information  or  con- 
viction it  would  be  fatally  defective  because  of  these  omissions, 
yet  it  applies  equally  well  to  the  offence  of  which  the  present 
conviction  states  that  the  defendant  was  formerly  found  guilty, 
and  to  any  one  of  three  offences  referred  to  by  Mr.  Mackenzie. 
The  admission,  as  recorded,  might  mean  that  he  had  previously 
been  convicted,  as  a member  or  officer  or  servant  of  a club,  cor- 
poration, or  association,  or  as  a person  resorting  thereto,  of  selling 
liquor  to  a person  under  the  age  of  21  years — sec.  78  (2) — or  of 
selling  liquor  to  an  habitual  drunkard  after  notice — ^sec.  124  (1) — 
or  of  selling  on  licensed  premises  between  7 p.m.  on  Saturday 
and  6 a.m.  on  Monday.  Proof,  or  the  admission,  of  a former 
conviction  for  any  one  of  these  offences  would  not  warrant  a later 
conviction  under  sec.  72  being  treated  as  a second  offence  under 
sub-sec.  6 of  sec.  101.  This  fact  suffices  to  render  the  admission 
of  the  accused,  as  recorded  by  the  magistrate,  so  uncertain  that 
it  is  inadequate  to  sustain  his  conviction  as  for  a second  offence. 

While  it  is  not  necessary  that  a magistrate  shall  proceed  in 
strict  conformity  with  the  requirements  of  sub-sec.  1 of  sec.  101, 
he  must  at  least  do  substantially  what  that  sub-section  prescribes. 
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and,  where  no  certificate  or  other  evidence  of  previous  conviction 
is  given,  the  admission  of  the  accused  must  be  obtained  and  re- 
corded in  such  a manner  that  it  will  be  clear  upon  the  proceedings 
that  he  admitted  conviction  for  a prior  offence  within  sub-sec.  6. 
A record  which  does  not  necessarily  import  an  admission  of  a prior 
conviction  which  would  warrant  the  magistrate  in  treating  the  new 
offence  as  a second  offence  under  sub-sec.  6 of  sec.  101  is  quite 
insufficient  to  support  a conviction  for  a second  offence.  I may 
not  assume  that  the  question  put  by  the  magistrate  to  the  accused,' 
in  professed  discharge  of  his  duty  under  sub-sec.  1,  and  the  answer 
thereto  of  the  accused,  warranted  the  recording  of  any  other  ad- 
mission than  that  which  the  magistrate  actually  recorded.  If 
a sufficient  admission  was  in  fact  obtained,  the  magistrate  is  to 
blame  for  his  omission  to  take  it  down.  I must  proceed  upon 
the  assumption  that  it  was  not  secured.  Without  it  the  magis- 
trate exceeded  his  jurisdiction  in  convicting  for  a second  offence: 
Rex  V.  Brisbois,  supra.  For  these  reasons,  I think  further  deten- 
tion of  the  accused  is  not  warranted. 

If  I had  power  to  do  so,  I would  be  disposed  to  amend  this 
conviction  by  substituting,  for  the  penalty  of  four  months’  im- 
prisonment, the  maximum  penalty  prescribed  by  sec.  72  of  the 
Liquor  License  Act  for  a first  offence.  I have  not,  however, 
been  referred  to  nor  have  I found  any  statutory  provision  con- 
ferring power  to  make  such  an  amendment.  The  provisions  of 
sec.  101  of  the  Liquor  License  Act,  as  re-enacted  by  6 Edw.  VII. 
ch.  47,  sec.  30,  are  apparently  confined  to  amending  defects  in 
cases  where  ^‘  no  greater  penalty  or  punishment  is  imposed  than 
is  authorized  by  this  Act.”  I read  these  words  as  meaning  no 
greater  penalty  or  punishment  than  is  authorized  by  the  Act  for 
the  offence  of  which  the  accused  might  properly  have  been  con- 
victed by  the  justice  or  justices.  So  construed,  the  section  does 
not  warrant  an  amendment  reducing  the  penalty  imposed  so  as 
to  make  it  a penalty  or  punishment  authorized  by  the  Act. 

The  motion  for  discharge  of  the  accused  must,  therefore,  be 
granted,  and  an  order  will  issue  accordingly. 
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[DIVISIONAL  COURT.] 
Rex  V.  Lamphier  and  Orr. 


Intoxicating  Liquors — Hotel  Keeper — Sale  of  Three  Gallon  Keg  of  Beer — 
Pretended  Sale  of  One  Quart  at  a Time. 

A person  brought  a three  gallon  keg  to  the  defendant’s  hotel  to  be  filled 
with  beer,  and  was  informed  by  the  defendant  who  held  a “tavern  license” 
that  he  could  not  sell  more  than  a quart  at  a time.  The  keg  was  taken 
into  a room  adjoining  the  bar-room  and  a little  less  than  a quart  of 
beer  drawn  off  and  poured  into  the  keg,  and  this  was  repeated  until  the 
keg  was  filled:  — 

Held,  that  this  was  a sale  by  the  defendant  of  three  gallons  and  not  of  a 
quart  at  a time  as  authorized  by  his  license;  and  that  the  offence  came 
within  sec.  49  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  249,  namely 
for  selling  otherwise  than  as  permitted  by  his  license. 

Order  of  the  County  Judge  quashing  a conviction  by  a police  magistrate 
set  aside  and  conviction  restored. 

This  was  an  appeal  from  an  order  of  the  county  Judge  of  the 
county  of  Peel,  quashing  a conviction  for  selling  liquor  contrary  to 
the  provisions  of  the  Liquor  License  Act. 

The  conviction  was  that  the  defendant  P.  J.  Lamphier,  an  hotel 
keeper  in  the  village  of  Erindale,  in  the  county  of  Peel,  did,  on  the 
14th  January,  1908,  at  the  said  village,  sell  to  one  Arthur  Elkinson 
one  keg  of  beer,  contrary  to  the  provisions  of  the  said  Act. 

It  appeared  that  Elkison  came  to  the  defendant’s  hotel  with 
an  empty  three-gallon  keg,  and  asked  the  defendant  to  fill  it  with 
beer.  The  defendant  said  he  could  not  do  so,  not  being  allowed  to 
sell  in  greater  quantities  than  a quart  at  a time.  The  keg  was  then 
taken  into  a room  adjoining  the  bar  room.  A little  less  than  a 
quart  of  beer  was  drawn  off  by  the  defendant  and  taken  into  the 
adjoining  room  and  poured  into  the  keg,  then  another,  and  so  on, 
until  the  keg  was  filled.  No  payment  for  the  beer  appeared  to 
have  been  made. 

The  charge  was  heard  before  William  Taylor,  Esquire,  the  police 
magistrate  for  the  county,  who  convicted  the  defendant. 

The  defendant  thereupon  appealed  to  the  Judge  of  the,  county 
court  of  the  county  of  Peel,  who  quashed  the  conviction. 

The  Crown  then  appealed  to  the  Common  Pleas  Division. 

On  June  20th,  1908,  the  appeal  was  heard  before  Meredith, 
C.J.C.P.,  MacMahon,  and  Teetzel,  JJ. 
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J.  R.  Cartwright,  K.C.,  for  the  Crown.  The  question  is  whether 
the  sale  was  of  the  keg  of  beer,  or  of  separate  sales  of  a quart  of  beer 
each  time  the  quart  was  drawn  off.  What  was  done  was  merely  an 
attempt  to  evade  the  Act.  The  sale  was  of  the  keg  of  beer,  and 
therefore  of  more  than  a quart  as  provided  by  sec.  2,  sub-sec.  2, 
of  the  Act.  This  sub-section  only  permits  a sale  of  less  than  a 
quart.  The  sale  was  not  therefore  authorized  by  the  Act.  The 
defendant  must  therefore  be  treated  as  selling  without  a license, 
and  sec.  49  applies.  It  would  be  absurd  if  the  Act  could  be  evaded 
in  the  manner  attempted  by  the  defendant. 

James  Haverson,  K.C.,  for  the  defendant.  There  was  no  offence 
under  the  Act.  If  there  is  anything  to  be  drawn  from  the  man's 
conduct  then  there  was  no  offence.  He  expressly  told  Elkison 
that  he  could  not  sell  him  a keg  of  beer — that  he  could  not  sell  more 
than  a quart.  What  he  did  was  to  sell  a quart,  or  rather  a little 
less  than  a quart.  • Each  time  the  beer  was  drawn  off,  that  con- 
stituted a separate  and  distinct  sale.  There  was  no  agreement  to 
sell  the  quantity  necessary  to  fill  the  keg.  He  could  have  stopped 
selling  after  the  first  quart  was  drawn  off,  or  after  any  of  the  other 
quarts  were  drawn  off;  and  Elkison  also  had  the  right  to  stop  the 
sale  at  any  time.  There  is  nothing  in  the  Act  to  prevent  the  hotel 
keeper  from  selling  as  many  quarts  as  he  pleased.  Section  49  does 
not  apply.  It  only  applies  where  the  defendant  is  not  a licensee. 
Here  the  defendant  had  a license. 

J.  R.  Cartwright,  K.C.,  in  reply.  Section  49  undoubtedly  deals 
only  with  the  case  of  selling  liquor  without  a license.  The  Act  only 
authorizes  a sale  to  be  made  in  a particular  way,  namely,  of  less 
than  a quart;  where,  therefore,  more  than  a quart  is  sold,  it  amounts 
to  a sale  without  a license. 

It  was  agreed  that  the  only  question  to  be  decided  by  the 
Court  was  as  to  the  validity  of  the  conviction,  and  that  no  penalty 
should  be  imposed. 

At  the  conclusion  of  the  argument  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.  J.:  — It  has  been  arranged  by 
counsel,  the  Attorney-General  desiring  only  the  judgment  of  the 
Court  as  to  whether  upon  the  evidence  there  should  have  been  a 
conviction  of  the  respondent  for  an  offence  against  the  Liquor 
License  law,  that  in  the  event  of  our  determining  that  there  should 
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have  been  a conviction  a penalty  is  not  to  be  imposed.  Mr.  Haverson? 
acting  for  the  respondent,  is  content  that  we  should  deal  with  that 
question,  and  that  the  technical  objections  as  to  the  form  of  the 
charge,  power  to  amend,  and  the  power  of  the  Court  to  allow  an 
amendment  either  in  the  information  or  conviction,  should  be 
waived. 

We  are  of  opinion  that  upon  the  facts  there  should  have  been  a 
conviction. 

Section  49  of  the  Liquor  License  Act  is  the  one  which  deals  with 
the  selling  of  liquor  without  a license,  and  is  the  only  section  of  that 
character  to  be  found  upon  the  statute  book.  It  reads  as  follows: — 
(1)  No  person  shall  sell  by  wholesale  or  retail  any  spirituous, 
fermented  or  other  manufactured  liquors  without  having  first  ob- 
tained a license  under  this  Act  authorizing  him  so  to  do;  but  this 
section  shall  not  apply  to  sales  under  legal  process  or  for  distress, 
or  sales  by  assignees  in  insolvency.’’ 

The  section  makes  it  an  offence  for  any  person  who  has  a license 
authorizing  him  to  sell  in  a particular  manner  or  in  particular  quan- 
tities to  sell  otherwise  than  as  his  license  permits^ 

“Without  having  first  obtained  a license  under  this  Act  author- 
izing him  so  to  do”  surely  means  having  obtained  a license  author- 
izing him  to  sell  the  liquor  in  the  manner  in  which  he  has  sold  it. 

“Tavern  license”  is  interpreted  to  mean  “a  license  for  selling, 
bartering  or  trafficking  by  retail  in  fermented,  spirituous  or  other 
liquors,  in  quantities  of  less  than  one  quart,  which  may  be  drunk 
in  the  inn,  ale  or  beer-house,  or  other  house  of  public  entertainment 
in  which  the  same  is  sold.” 

The  respondent  held  such  a license;  it  was  the  only  authority 
he  had  for  selling  liquor;  and  if  he  sold  in  quantities  greater  than 
those  permitted  by  it,  he  was,  in  our  opinion,  guilty  of  the  offence 
of  selling  liquor  without  having  first  obtained  a license  under  the 
Act  authorizing  him  so  to  do. 

It  appears  to  have  been  thought  by  the  magistrate  that  clause 
2 of  sec.  2 in  itself  created  an  offence.  It  is,  I think,  unnecessary 
for  the  purpose  of  disposing  of  this  case  to  express  any  opinion  as 
to  this,  although  I doubt  very  much  whether  it  has  that  effect.  It 
is  no  more  than  an  interpretation  clause,  declaring  what,  among 
other  words,  the  words  “tavern  license,”  when  used  in  the  Act, 
mean,  as  the  clause  states: — 
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“2.  Where  the  following  words  occur  in  this  Act,  or  in  the 
schedules  thereto,  they  shall  be  construed  in  the  manner  hereinafter 
mentioned,  unless  a contrary  intention  appears,”  then  tavern 
license'  shall  mean,”  etc. 

Then,  coming  to  the  substance  of  the  case : — 

The  sole  question  is  what  in  truth  was  the  transaction  which 
is  in  question?  Was  it  several  sales  of  several  quarts, — we  will 
call  it,  although  they  were  a little  less  than  a quart, — making  the 
whole  of  the  contents  of  the  keg  which  is  said  to  have  been  about 
three  gallons;  or,  was  it  one  sale  of  the  three  gallons?  Everything 
depends  upon  the  intention  of  the  parties  and  the  circumstances  of 
the  particular  case. 

It  is  unnecessary,  I think,  to  travel  afield  to  inquire  what  would 
be  the  result  in  the  cases  suggested  by  Mr.  Haverson  in  his  argument. 
There  may  be  ingenious  methods  by  which  the  Act  can  be  evaded, 
but  I do  not  think  the  Court  should  express  any  opinion  upon  these 
supposititious  cases.  All  that  the  Court  is  called  upon  to  do  is  to 
deal  with  the  particular  case  which  is  presented  for  decision. 

Upon  the  admitted  facts,  the  man  who  got  the  liquor  went  to 
the  tavern  with  the  three-gallon  keg  intending  to  get  it  filled  by  the 
tavern  keeper,  and  applied  to  the  tavern  keeper  to  fill  it  for  him. 
The  tavern  keeper  said  to  him,  ‘‘1  can  not  sell  you  a keg  of  liquor, 
I have  not  sold  a keg  for”  some  time,  mentioning  it.  “I  can  only 
sell  you  by  the  quart”;  and  proceeded  upon  that  to  pour  out  by 
quarts,  or  in  quart  measures,  one  after  the  other,  enough  beer  to 
fill  the  keg. 

Now,  if  one  could  take  just  what  was  said  by  the  parties  as  nec- 
essarily indicating  what  the  transaction  really  was,  one  might  adopt 
the  view  argued  for  by  Mr.  Haverson;  but  is  it  not  perfectly  plain 
that  the  real  transaction  was  not  a separate  sale  of  the  separate 
quarts,  but  one  sale  of  all  delivered  by  instalments? 

It  is  said  by  Mr.  Haverson  that  either  party  might  have  stopped 
after  the  first  quart,  or  at  any  time  during  the  progress  of  the 
measuring  out;  but  nobody  had  in  contemplation  to  do  that.  Both 
of  them  intended  from  the  beginning  to  fill  the  keg,  and  they  went 
on  measuring  out  the  liquor  until  it  was  filled ; and  all  the  successive 
acts  were  in  my  judgment  but  part  of  one  transaction, — that  in- 
tended to  be  accomplished  by  both  parties, — the  filling  of  the  vessel 
to  the  extent  of  its  capacity.  . - 
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We  think,  therefore,  it  would  be  trifling  with  the  provisions  of  a 
statute  such  as  this  if  it  were  held  by  the  Court  that  its  provisions 
could  be  evaded  by  this  transparent  method  of  doing  that  which  in 
its  essence  was  a contravention  of  the  statute,  and  only  in  form 
that  which  the  respondent  had  the  right  to  do. 

We  think,  therefore,  that  our  judgment  ought  to  be  that  the 
respondent  was  guilty  of  a contravention  of  sec.  49,  and  ought  to 
have  been  convicted. 

There  will  be  no  costs  of  the  appeal. 


G.  F.  H. 


[IN  THE  COURT  OF  APPEAL  ] 

C.  A.  Rex  V.  Silverman. 

1908 

Criminal  Law — Witness  at  Preliminary  Trial — Corrupt  Attempt  to  Dissuade 

June  30.  from  Giving  Same  Evidence  at  Final  Trial — Mens  Rea — Criminal  Code, 

sec.  180  (a). 

Held,  Meredith,  J.A.,  dissenting,  that  it  is  an  offence  against  sec.  180  (a) 
of  the  Criminal  Code  to  attempt  to  dissuade  a witness  by  corrupt  meant 
from  giving  at  the  final  trial  the  same  evidence  that  was  given  by  him  as 
a preliminary  trial,  although  the  accused  honestly  believes  that  the  evi- 
dence is  untrue,  and  although  his  object  is  to  get  the  witness  to  tell  at 
the  final  trial  what  the  accused  believes  to  be  true. 

Case  stated  by  the  police  magistrate  for  Sudbury  district, 
under  sec.  180,  sub-sec.  (a),  of  the  Criminal  Code,  on  the  following 
statement  of  facts,  which  is  taken  from  the  judgment  of  Osler, 

J.A.:— 

The  accused  was  charged  with  an  offence  against  sec.  180  (a) 
of  the  Criminal  Code,  which  enacts  that  everyone  is  guilty  of  an 
indictable  offence  and  liable  to  two  years’  imprisonment  who 
dissuades  or  attempts  to  dissuade  any  person  by  threats,  bribes, 
or  other  corrupt  means  from  giving  evidence  in  any  cause  or  matter, 
civil  or  criminal. 

The  case  stated  that  on  the  preliminary  trial  of  one  Meyer 
Silverman,  on  a charge  of  perjury,  one  Weller  had  given  evidence 
for  the  prosecution.  The  accused,  believing  that  this  evidence 
was  incorrect  in  some  particulars,  endeavoured  to  procure  from 
Weller  an  affidavit  that  it  was  so,  and  attempted  to  dissuade 
him  from  giving  the  same  evidence  at  the  final  trial,  believing 
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that  it  was  not  and  would  not  be  true.  Weller  had  complained 
of  having  sustained  a “monetary  loss”  through  an  act  of  Hyman 
Silverman,  and  testified  that  the  accused  had  suggested  that  he 
would  “reimburse  him”  for  the  loss.  This  the  accused  denied, 
but  the  magistrate  did  not  accept  his  denial,  and  held  that  he 
had  in  this  manner  attempted  by  corrupt  means  to  dissuade  Weller 
from  giving  evidence.  His  object,  as  the  magistrate  also  held, 
was  to  get  Weller  to  tell  at  the  trial  what  he  (the  accused)  believed 
to  be  the  truth. 

The  question  submitted  is  whether,  upon  these  findings,  the 
magistrate  was  right  “in  holding  that  the  accused  was  guilty 
of  the  offence  charged  in  the  information  as  falling  under  sec.  180  (a) 
of  the  Code.” 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
LAREN,  and  Meredith,  JJ.A.,  on  the  20th  May,  1908. 

A.  H.  Marsh,  K.C.,  for  the  defendant,  argued  that  the  facts, 
as  stated  by  the  magistrate,  shewed  that  there  was  no  mens  rea, 
which  must  be  shewn  to  exist  in  order  to  constitute  the  offence. 
It  was  no  crime  to  get  a man  to  tell  the  truth.  The  statute  is 
merely  a codification  of  the  common  law,  and  the  common  law 
authorities  shew  that  a corrupt  intent  to  impede  justice  must  be 
proved.  He  referred  to  The  Queen  v.  Tolson  (1889),  23  Q.B.D. 
168;  Sherras  v.  De  Rutzen,  [1895]  1 Q.B.  918;  Bank  of  New  South 
Wales  V.  Piper,  [1897]  A.C.  383,  at  pp.  389,  390. 

J.  R.  Cartwright,  K.C.,  Deputy  Attorney-General,  for  the 
Crown,  argued  that  the  offence  aimed  at  by  the  statute  was  dis- 
suading people  from  giving  evidence  which  they  otherwise  would 
give,  and  that  sub-sec.  {d)  of  sec.  180  shewed  that  mens  rea  was 
not  a necessary  element  in  the  offence  charged. 

June  30.  Osler,  J.A.  : — In  my  opinion,  the  question  must 
be  answered  in  the  affirmative. 

The  offence  charged  was  a common  law  misdemeanour: 
Taschereau’s  Criminal  Code,  2nd  ed.,  p.  104.  It  seems  to  have 
been  made  a statutory  offence  for  the  first  time  by  the  Code  of 
1892,  sec.  154.  The  contention  of  the  accused  is  that  he  did  not 
corruptly  attempt  to  dissuade  the  witness  from  giving  evidence, 
but,  at  the  most,  corruptly  attempted  to  dissuade  him  from  giving 
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what  he  (the  accused)  believed  was  or  would  be  false  evidence; 
in  other  words,  that  he  had  only  corruptly  attempted  to  persuade 
the  witness  to  give  true  evidence. 

The  fallacy  of  this  contention  is  in  not  attending  to  what  is 
implied  in  such  an  attempt — namely,  that  the  witness  was  not 
to  give  certain  evidence  which  he  had  already  given  on  the  pre- 
liminary trial,  but  different  evidence.  That  is  plainly  an  attempt 
to  dissuade  the  witness  from  giving  evidence,  and,  having  been 
corruptly  done,  is  within  the  very  words  of  the  section.  Whether 
the  accused  was  honest  in  his  belief  or  not  is  immaterial.  It 
would  not  have  been  unlawful  for  him,  by  argument  or  explana- 
tion, to  have  attempted  to  dissuade  the  witness  from  giving  what 
the  accused  may  have  honestly  believed  to  be  an  untrue  account 
of  the  transaction,  and  to  give  what  may  have  appeared  to  him 
to  be  the  true  one.  The  offence  consists  in  doing  it  corruptly, 
whether  by  threats,  bribes,  or  other  corrupt  means,  which  have 
a direct  tendency  to  influence  the  witness  not  to  give  the  true 
version  of  the  facts,  as  it  may  really  have  appeared  to  him,  but 
what  may  be,  so  far  as  the  knowledge  or  belief  of  the  witness  him- 
self is  concerned,  a false  one,  and  thus  corruptly  to  interfere  with 
or  obstruct  the  administration  of  justice.  In  my  opinion,  the 
conviction  was  right. 

I wish  to  point  out  that  a copy  of  the  charge  should  have  accom- 
panied or  have  made  part  of  the  case.  The  omission  of  this  re- 
quirement we  have  frequently  had  occasion  to  complain  of. 


Maclaren,  J.A.: — The  accused  was  convicted,  under  sec. 
180  (a)  of  the  Criminal  Code,  by  the  police  magistrate  at  Sudbury, 
of  having  attempted  by  corrupt  means  to  dissuade  one  Weller 
from  giving  evidence  against  the  brother  of  the  accused  in  a 
criminal  matter  then  pending  against  him. 

The  magistrate  found  that  the  accused  had  by  corrupt  means 
attempted  to  dissuade  the  witness  Weller  from  giving  at  the  trial 
the  same  evidence  as  he  had  given  at  the  preliminary  hearing, 
and  by  these  means  had  endeavoured  to  get  Weller  to  sign  an 
affidavit  acknowledging  that  his  evidence  at  the  preliminary 
examination  was  in  some  particulars  incorrect.  He  further 
found  that  the  accused  believed  that  the  witness  Weller  had  not 
told  the  truth  in  giving  evidence  at  the  preliminary  hearing,  and 
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that  his  object  was  to  get  Weller  to  tell  at  the  trial  what  he  (the 
accused)  believed  to  be  the  truth. 

Most  of  the  reported  cases  of  the  offence  in  question  are  where 
it  has  been  sought  to  dissuade  a witness  from  going  to  Court  or 
from  giving  evidence  at  all;  but  I am  of  opinion  that  sec.  180  of 
the  code  also  applies  to  a case  like  the  present,  where  the  attempt 
is  merely  to  dissuade  the  witness  by  corrupt  means  from  giving 
certain  evidence  or  a certain  class  of  evidence. 

The  offence  was  formerly  an  indictable  one  at  common  law: 
Rex  V.  Steventon  (1802),  2 East  362;  and  was  also  punishable 
as  a contempt  of  Court:  1 Hawkins’  Pleas  of  the  Crown,  ch.  21, 
sec.  15. 

It  was  strenuously  argued  before  us  that  the  offence  could  not 
be  committed  in  this  instance  because  the  accused  believed  that 
the  evidence  which  Weller  had  previously  given,  aud  which  he 
endeavoured  to  dissuade  him  from  repeating,  was  not  in  accord- 
ance with  the  facts  of  the  case.  But  this  is  no  answer.  The 
nature  of  the  evidence  about  to  be  given,  and  which  it  is  sought 
to  prevent  being  given,  does  not  enter  into  the  case  as  a factor. 
The  intention  of  the  witness  is  not  the  important  matter;  it  is 
the  intention  of  the  accused  that  is  material.  When  once  the 
accused  has  by  a threat,  bribe,  or  other  corrupt  means  attempted 
to  dissuade  the  witness  from  giving  evidence  at  all,  or  from  giving 
certain  evidence,  the  offence  is  complete.  It  would  be  the  duty 
of  Weller  to  state  the  facts  as  he  personally  knew  them  and  saw 
them,  and  not  to  state  them  as  someone  else  may  have  believed 
them  to  exist.  If' Weller,  after  receiving  a bribe,  should  deny 
facts  which  were  within  his  knowledge,  and  which  he  believed 
to  be  correct,  it  would  be  no  answer  for  him  to  say  that  someone 
else  believed  him  to  be  mistaken. 

When  an  officer,  witness,  voter,  or  other  person  charged  with 
the  performance  of  an  allotted  duty  is  proved  to  have  received 
a bribe,  it  is  no  answer  to  say  that  what  he  has  done  has  been 
the  best  in  the  circumstances  of  the  particular  case.  And  when 
another  has  been  proved  to  have  attempted  to  bribe  such  a person, 
it  is  no  answer  for  him  to  say  that  he  believed  that  what  he  at- 
tempted to  get  the  officer  or  other  person  to  do  or  say  was  the 
best  thing  to  be  done  or  said  in  the  circumstances.  The  end 
does  not  justify  the  means.  Even  the  most  desirable  end  cannot 
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1908  justice  should  be  kept  pure  and  not  be  corrupted  at  its  source. 
Rex  It  was  quite  open  to  the  accused,  believing,  as  he  did,  in  the 

SiLVERMAx  i^^ocence  of  his  brother,  to  shew  to  Weller,  if  he  could,  such  evi- 
dence  or  facts  as  might  convince  him  that  he  had  been  mistaken 
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’ ’ ‘ in  his  previous  testimony.  He  did  not,  however,  rely  upon  such 
means,  but,  on  the  contrary,  chose  to  attempt  to  accomplish  his 
end  by  bribery,  and  thereby  brought  himself  within  the  very 
language  of  the  statute. 

It  was  also  argued  that  the  stated  case  shewed  that  t|ie  mens 
rea  did  not  exist.  As  the  accused  intentionally  did  the  very 
thing  prohibited  by  the  statute,  I do  not  think  it  a case  for  the 
application  of  the  doctrine  of  mens  rea.  But  if  it  were,  it  is  diffi- 
cult to  see  how  the  intentional  use  of  corrupt  means  to  accomplish 
even  what  one  may  have  considered  a desirable  end  is  evidence 
of  anything  other  than  a mens  rea. 

In  my  opinion,  the  answer  to  the  question  should  be  that  the 
magistrate  was  right  in  convicting  the  accused. 

Meredith,  J.A.  : — There  seems  to  me  to  be  a misapprehension 
as  to  that  which  the  accused  really  attempted  to  do : it  was  not 
to  cause  the  witness  to  abstain  from  giving  evidence  altogether, 
or  in  part;  the  witness  was  to  give  evidence,  and  to  give  it  in 
respect  of  every  matter  within  his  knowledge ; but  was,  in  some 
particulars,  to  give  it  contrary  to  his  belief,  and  contrary  to  the 
evidence  which  he  had  given  on  a former  occasion;  so  that  the 
case  was  really  one  of  attempt  to  suborn,  not  one  in  the  nature 
of  embracery;  there  was  therefore  no  offence,  literally  or  sub- 
stantially, under  section  180(a),  or,  at  common  law,  in  the  nature 
of  embracery. 

I have  always  understood  the  common  law  to  be  applicable 
only  to  cases  such  as  dissuading  a witness  from  attending  to 
give  evidence,  or  advising  a prisoner  to  stand  mute,  and 
nothing  to  the  contrary  has  been  referred  to  in  this 
appeal.  When  a witness  is  once  in  the  witness  box  the 

Court  and  the  law  have  enough  control  over  him.  It  would  be 
very  extraordinary  that  nothing  in  any  way  indicating  it  has 
been  found  in  any  of  the  books,  if  such  a case  as  this,  or  any- 
thing like  it,  were  one  within  the  common  law  respecting  em- 
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bracery  or  dissuasion  of  a v^itness  from  giving  evidence  against 
an  indicted  person;  and,  indeed,  v^hy  should  it  be?  The  public 
interests  would  be  fully  covered  by  the  law  relating  to  the  crime 
of  perjury  and  crimes  of  the  like  nature.  Embracery,  and  the 
offence  in  question  whicR  is  allied  to  it,  are  of  the  character  of 
the  crime  of  contempt  of  Court;  perjury  and  subornation  of 
perjury  are  crimes  of  a different  and  graver  character ; to  per- 
jure oneself,  or  to  induce  another  to  perjure  himself,  can  hardly 
be  characterized  as  embracery  or  something  allied  to  it;  and  to 
swear  to  that  which  happens  to  be  true,  believing  it  to  be  untrue, 
or  knowing  not  whether  it  be  true  or  untrue,  is  perjury,  and 
procuring  such  evidence  is  subornation  of  perjury,  for  which  the 
accused  could  have  been  convicted  if  the  witness  had  done  that 
which  he  endeavoured  to  bribe  him  to  do ; a witness  sworn  is 
sworn  to  tell  the  truth  and  the  whole  truth  as  well  as  nothing 
but  the  truth. 

I cannot  but  think  that  there  has  been  some  confusion  of  dis- 
suasion and  persuasion.  It  is  very  difficult  for  me  to  perceive 
how  persuading  a person  to  swear  to  what  is  untrue  can,  with 
substantial  accuracy,  be  described  as  dissuading  him  from  swear- 
ing to  that  which  is  true;  that  would  at  most  but  be  to  half 
describe  it,  if  it  accurately  described  it  at  all.  One  would  never 
describe  a bribe  to  commit  perjury  as  a bribe  to  abstain  from 
giving  evidence. 

There  was  in  my  opinion  no  evidence  of  an  offence  under 
section  180(a)  of  the  Criminal  Code;  which,  it  is  admitted,  does 
not  go  beyond  the  common  law,  upon  the  subject,  in  so  far  as 
it  affects  this  case. 

The  accused  is  entitled  to  my  opinion,  for  whatever  it  may  be 
worth,  and  to  him  it  is  at  least  worth  a right  to  appeal  to  the 
Supreme  Court  of  Canada. 


C.  A. 

1908 

Rex 

V. 

SiLVEKMAN, 
Meredith,  J.A. 


Moss,  C.J.O.,  and  Gabrovo,  J.A.,  concurred  in  the  judgment 
of  OSLER,  J.A. 


G.  G. 
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Fitzgerald  et  al.  v.  Barbour  et  al. 

Landlord  and  Tenant — Lease — Covenant  by  Lessees  not  to  Sublet  without 
Leave — Breach — Assignment  of  Interest  in  Lease  to  Co-lessee  and 
Co-partner — Change  of  Possession — Right  to  Renewal  of  Term. 


A lease  of  land  for  five  years,  made  pursuant  to  the  Act  respecting  Short 
Forms  of  Leases,  contained  a covenant  by  the  lessees  not  to  assign  or 
sublet  without  leave,  and  a covenant  by  the  lessor  for  renewal,  provided 
that  the  lessees  should  have  duly  kept  and  performed  all  the  covenants, 
etc.,  and  have  given  six  months’  notice  that  they  required  a further 
term.  While  the  lease  was  current  it  was  assigned  by  the  lessees 
to  the  two  defendants,  who  were  partners,  with  the  written  consent  of 
the  lessor,  and  before  the  expiry  of  the  lease  one  of  the  defendants,  by 
deed,  without  the  leave  of  the  lessor  assigned  all  his  interest  in  the 
lease  to  his  co-defendant,  and  surrendered  to  him  possession  of  the 
demised  premises,  of  which  he  had  since  been  in  exclusive  occupation:  — 
Held,  that  the  execution  of  this  deed,  followed  by  the  change  of  possession, 
constituted  a breach  of  the  covenant  of  the  lessees  not  to  assign  or  sub- 
let, ' for  which  the  lessor  was  entitled  to  enter,  and  had  the  effect  of 
putting  an  end  to  the  r’ght  to  a renewal  provided  for  by  the  lease. 
Varley  v.  Coppard  (1872),  L.P.  7 C.P.  505,  followed. 

Judgment  of  Meredith,  C.J.C.P.,  affirmed. 

Action  to  recover  possession  of  certain  premises  situated  in  the 
city  of  London,  and  for  a declaration  that  the  defendants  were 
not  entitled  to  a renewal  lease  of  the  premises,  and  for  mesne 
profits.  The  facts  are  stated  in  the  judgment  of  the  trial  Judge. 


The  action  was  tried  before  Meredith,  C.J.C.P.,  without  a jury, 
at  London,  on  the  13th  January,  1908. 

W.  R.  Meredith  jun.,  for  the  plaintiffs. 

G.  C.  Gibbons,  K.C.,  and  G.  S.  Gibbons,  for  the  defendant  Loveless. 

The  defendant  Barbour  did  not  appear. 

February  13.  Meredith,  C.J.: — The  plaintiff  Mary  E.  Fitz- 
gerald, by  deed  dated  the  14th  May,  1902,  demised  the  land  in 
question  to  Nicholas  F.  Yeo  and  Arthur  P.  Yeo  for  a term  of  five 
years,  to  be  computed  from  the  1st  day  of  August,  1902,  at  the 
yearly  rent  of  $1,100. 

The  lease  is  expressed  to  be  made  in  pursuance  of  the  Act  re- 
specting Short  Forms  of  Leases,  and  contains,  amongst  other 
covenants  on  the  part  of  the  lessees,  a covenant  in  the  short  form 
not  to  assign  or  sublet  without  leave,  a covenant  that  the  lessees 
will  ‘^not  make  any  alterations  in  the  premises  without  the  written 
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consent  of  the  lessor/’  and  a covenant  in  the  following  words: 
^‘The  said  lessees  covenant  with  the  said  lessor  not  to  place  or 
suffer  or  permit  to  be  placed  or  left  by  his  workmen,  servants,  or 
agents,  any  boxes,  cases,  barrels,  paper,  debris,  refuse,  fuel,  ashes, 
or  other  material,  in  or  upon  any  part  of  the  said  yard  herein 
mentioned;”  and  also  a covenant  by  the  lessor  for  renewal,  which 
is  in  these  words:  ‘^And  it  is  hereby  agreed  that  the  lessor  or  her 
assigns,  if  the  lessees  have  duly  kept  and  performed  all  the  coven- 
ants, provisoes,  and  agreements  in  these  presents  contained,  and 
shall  have  given  to  the  lessor  or  her  assigns,  six  months  before  the 
expiration  of  the  term  hereby  created,  written  notice  that  the 
lessees  require  a further  term,  will  allow  the  lessees  to  occupy  the 
said  premises  for  a further  term  of  five  years,  commencing  with 
the  expiration  of  the  term  hereby  created,  upon  the  rent,  terms, 
conditions,  provisoes,  and  agreements  (except  this  agreement  for 
further  consideration)  in  these  presents  reserved  and  contained.” 

The  plaintiffs’  claim  is  for  possession  of  the  demised  premises, 
for  a declaration  that  the  defendants  are  not  and  that  neither  of 
them  is  entitled  to  a renewal  of  the  term,  for  mesne  profits,  the 
costs  of  the  action,  and  further  relief;  and  the  action  was  begun  on 
the  9th  September,  1907. 

The  grounds  on  which  the  plaintiffs  base  their  claim  to  this 
relief  are  that  the  defendants,  to  whom  the  lease  was,  with  the 
written  consent  of  the  lessor,  assigned  by  deed  dated  the  30th 
January,  1904,  committed  a breach  of  the  covenant  against  assign- 
ing, by  the  defendant  Barbour  assigning  the  lease  to  the  defendant 
Loveless,  and  that  they  had  also  committed  breaches  of  the  coven- 
ants as  to  alterations  in  the  demised  premises,  and  of  the  covenant 
as  to  placing  or  leaving  boxes,  etc.,  in  the  yard,  which  I have  set 
out  in  extenso. 

At  the  close  of  the  argument,  I disposed  of  all  the  questions 
raised  except  that  as  to  the  breach  of  the  covenant  not  to  assign, 
and  the  consequence  of  that  breach,  if  a breach  had  been  committed, 
and  disposed  of  them  adversely  to  the  plaintiffs’  contention. 

The  assignment  of  the  defendant  Barbour’s  interest  in  the  lease 
to  his  co-defendant  was  effected  by  a deed  dated  the  4th  March, 
1907,  by  which  the  former  released,  assigned,  transferred,  and  set 
over  to  the  latter,  his  heirs,  executors,  administrators,  and  assigns, 
‘‘all  the  interest  of  the  said  Barbour  in  . . , including  the 
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lease  of  the  premises  and  the  renewal  thereof  as  per  notice  given  to 
the  landlord  by’^  the  defendants,  and  by  this  deed  the  defendant 
Barbour  covenanted  with  his  co-defendant  to  become  a party  to 
the  renewal  lease,  if  required  by  the  latter  to  do  so,  and  the  de- 
fendant Loveless  covenanted  with  his  co-defendant  to  pay  all  rent 
reserved  by  the  lease  and  the  renewal  of  it,  and  ^'to  indemnify  and 
save  harmless’"’  his  co-defendant,  ^^his  executors,  administrators, 
and  assigns,  of  and  in  respect  of  the  same.” 

In  pursuance  of  the  provisions  of  this  deed,  the  defendant 
surrendered  to  his  co-defendant  possession  of  the  demised  premises, 
and  the  defendant  Loveless  has  since  carried  on  business  there, 
and  has  been  in  the  exclusive  occupation  of  the  premises. 

I am  of  opinion  that  the  execution  of  this  deed,  followed  as  it 
was  by  the  change  of  possession  which  took  place  as  I have  men- 
tioned, constituted  a breach  of  the  covenant  of  the  lessees  not  to 
assign  or  sublet,  for  which  the  landlord  was  entitled  to  enter,  and 
which  had  the  effect  of  putting  an  end  to  the  right  to  a renewal 
provided  for  by  the  lease. 

Varley  v.  Coppard  (1872),  L.R.  7 C.P.  505,  is  a direct  authority 
in  favour  of  the  plaintiffs  on  this  point,  which  I ought  to  follow,  ' 
unless,  as  contended  by  counsel  for  the  defendant,  its  authority 
has  been  impaired  by  subsequent  decisions;  and  it  was  argued  that 
it  was  so  impaired  by  what  was  said  with  reference  to  it  by  the  late 
Sir  George  Jessel  in  Corporation  of  Bristol  v.  Westcott  (1879),  12 
Ch.  D.  461,  464-5. 

The  observations  of  Sir  George  Jessel  on  Varley  v.  Coppard,  as 
pointed  out  by  Buckley,  J.,  in  the  recent  case  of  Langton  v.  Henson 
(1905),  92  L.T.  805,  were  obiter,  and  that  learned  Judge  treated 
Varley  v.  Coppard  as  unaffected  by  Corporation  of  Bristol  v.  West- 
cott, and  as  an  authority  binding  on  him,  and  so  I must  treat  it. 

It  was  contended  by  Mr.  Gibbons  that  the  case  was  not  governed 
by  Varley  v.  Coppard,  because  of  the  provision  of  the  deed  as  to  the 
defendant  Barbour  joining  in  the  renewal  lease,  but  I am  unable  to 
see  how  that  circumstance  affects  the  question. 

It  was  further  argued  that  the  breach  of  the  covenant  was 
waived  by  the  subsequent  acceptance  of  the  rent  which  was  paid 
by  the  defendant  Loveless  after  the  assignment,  but  I am  unable 
to  agree  with  that  contention.  There  is  nothing  to  shew  that  when 
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the  rent  was  paid  the  landlord  was  aware  of  the  assignment,  and, 
in  the  absence  of  that  knowledge,  there  could  be  no  waiver. 

It  was  contended  that  the  notice  of  the  dissolution  of  the  part- 
nership came  to  the  knowledge  of  the  landlord’s  agent,  and  that  it 
was  notice  of  the  assignment,  but  there  was  nothing  in  that  notice 
to  indicate  that  the  lease  had  been  assigned,  or  that  the  defendants 
had  done  that  which  by  the  terms  of  the  lease  they  had  covenanted 
not  to  do  without  the  written  consent  of  their  landlord,  and  know- 
ledge of  the  assignment  was  denied  by  the  husband  of  the  landlord, 
who  acted  throughout  for  her  in  the  dealings  between  her  and  the 
defendants. 

Taking  this  view,  it  is  unnecessary  to  consider  whether  the 
acceptance  of  the  rent  with  knowledge  of  the  breach  would  disentitle 
the  plaintiffs  to  rely  on  the  breach  as  a ground  for  refusing  to  renew. 
Finch  V.  Underwood  (1876),  2 Ch.D.  310,  appears  to  be  in  favour 
of  the  plaintiffs  on  this  point,  the  reason  for  the  decision  being  that 
suggested  by  Mellish,  L.J.,  at  p.  314:  Receipt  of  rent  waives  a 

forfeiture  because  it  admits  the  lease  to  be  subsisting;  but  does 
it  follow  from  that  that  a condition  precedent  to  granting  a new 
lease  is  waived?” 

It  will  be  noticed  that  what  was  treated  as  a covenant  for  re- 
newal does  not  contain  any  words  of  covenant  by  the  lessor  as  to 
what  she  will  do  in  the  event  of  the  notice  for  which  the  covenant 
provides  being  given. 

I am  of  opinion  that,  for  all  these  reasons,  the  plaintiffs  are 
entitled  to  judgment  for  possession,  and  to  a declaration  that  the 
defendants  are  not  and  that  neither  of  them  is  entitled  to  a renewal 
lease  of  the  demised  premises. 

The  only  evidence  given  at  the  trial  bearing  on  the  question  of 
mesne  profits  was  that  of  Frederick  A.  Fitzgerald,  who  testified 
that  the  premises  would  rent  for  from  $150  to  $175  a month  on  an 
ordinary  lease.  I therefore  fix  the  mesne  profits  at  $150  a month, 
and  allow  them  at  that  rate  from  the  1st  August  last  up  to  the  entry 
of  judgment;  and  the  defendants  must  pay  the  costs  of  the  action. 

The  defendant  Loveless  appealed  from  this  judgment  to  the 
Court  of  Appeal  (by  special  leave),  and  his  appeal  was  heard  by 
Moss,  C.J.O.,  OsLER,  Garrow,  Maclaren,  and  Meredith,  JJ.A., 
on  the  14th  May,  1908. 
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G.  C.  Gibbons,  K.C.,  and  G.  S.  Gibbons,  for  the  appellant.  The 
appellant  is  entitled  to  a renewal  of  the  lease.  The  trial  Judge 
was  wrong  in  holding  that  there  was  any  breach  of  the  conditions 
of  the  lease  which  justified  the  plaintiffs  in  the  refusal  to  carry  out 
the  terms  of  the  agreement  for  renewal;  and,  if  there  was  any 
breach,  it  was  waived.  Where  an  election  is  once  made,  both 
parties  to  the  lease  become  bound  thereby:  24  Cyc.  1005.  There 
is  no  obligation  to  continue  in  possession.  An  assignment  from 
one  of  two  tenants  in  common  to  the  other  amounts  merely  to  a 
release — the  relation  to  the  landlord  is  not  affected.  The  deed  in 
question  was  not  an  assignment  of  the  premises — each  of  the  parties 
owned  the  premises.  There  was  no  covenant  that  these  two  men 
were  to  carry  on  business  there  together.  Reference  to  the  cases 
cited  in  the  judgment  below,  and  to  Harger  v.  Edmonds  (1848), 
4 Barb.  256;  Randol  v.  Scott  (1895),  110  Col.  590;  Armour  on  Real 
Property,  p.  347;  Horsey  Estate  Limited  v.  Steiger,  [1898]  2 Q.B. 
259;  Boyce  v.  Edbrooke,  [1903]  1 Ch.  836;  Foa  on  Landlord  and 
Tenant,  4th  ed.,  p.  131;  White  v.  Tyndall  (1888),  13  App.  Cas.  263; 
Clarke  v.  Bickers  (1845),  14  Sim.  639.  The  term  was  extended  by 
giving  notice.  As  to  the  effect  of  notice,  see  Hansauer  v.  Dahlman 
(1893),  25  N.Y.  Suppl.  277.  It  was  not  the  fault  of  the  defendants 
that  the  transaction  between  them  was  put  in  the  form  of  an  assign- 
ment; it  should  not  have  been  in  that  shape. 

G.  F.  Shepley,  K.C.,  and  W.  R.  Meredith  jun.,  for  the  plaintiffs, 
respondents.  This  is  not  a joint  covenant,  if  that  could  make  any 
difference.  It  is  under  the  Short  Forms  Act.  The  construction 
must  be  the  same  whether  damage  flows  from  the  breach  or  not. 
If  the  privity  of  estate  is  destroyed,  it  makes  no  difference  whether 
the  covenantee  is  damaged  or  not.  See  Barrow  v.  Isaacs,  [1891] 
1 Q.B.  417;  Eastern  Telegraph  Co.  v.  Dent,  [1899]  1 Q.B.  835. 
Varley  v.  Coppard,  L.R.  7 C.P.  505,  covers  the  exact  point.  There 
would  be  no  doubt  about  the  law  but  for  the  dictum  of  Jessel,  M.R., 
in  Corporation  of  Bristol  v.  Westcott,  12  Ch.D.  at  p.  465.  Finch  v. 
Underwood,  2 Ch.D.  310,  is  of  equal  authority  with  that  case. 
Langton  v.  Henson,  92  L.T.  805,  is  a recent  approval  of  the  Varley 
case.  Horsey  Estate  Limited  v.  Steiger,  [1898]  2 Q.B.  259,  was 
reversed  in  [1899]  2 Q.B.  79.  The  Varley  case  is  also  carefully  con- 
sidered in  Munro  v.  Waller  (1896),  28  O.R.  29.  It  is  well  established 
by  a series  of  decisions,  founded  on  principle  and  good  sense,  that 
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a landlord  has  a right  to  refuse  renewal  because  the  tenant  has  C.  A. 

not  performed  his  covenant.  There  cannot  be  an  automatic  1908 

extension  of  the  term.  The  notice  was  given  before  they  were  Fitzgerald 
boimd  to  give  it.  The  contract  lends  no  colour  to  that.  The 
foundation  for  the  argument  does  not  exist,  because  there  is  no 
independent  covenant.  On  the  effect  of  a six  months’  notice 
where  breaches  occur  between  the  notice  and  the  falling  in,  see 
Bastin  v.  Bidwell  (1881),  18  Ch.D.  238,  253.  As  to  separate  interests 
of  tenants  in  common  and  methods  of  conveying,  see  Shep.  Touch., 

8th  ed.,  p.  327;  R.S.O.  1897,  ch.  119,  sec.  1 (6),  and  sec.  11.  As 
to  waiver,  see  Woodfall  on  Landlord  and  Tenant,  18th  ed.,  p.  369; 

Doe  d.  Sheppard  v.  Allen  (1810),  3 Taunt.  78.  Knowledge  is  not 
a waiver,  nor  is  standing  by;  there  was  no  positive  act — ^no  waiver 
of  a condition  precedent.  The  judgment  ought  to  be  affirmed  on 
the  ground  on  which  it  was  put,  or,  failing  that,  upon  the  other 
breaches. 

G.  C.  Gibbons,  K.C.,  in  reply.  It  is  not  a joint  assignment 
when  one  transfers  to  the  other.  Reference  to  Bickmore  v.  Dimmer, 

[1903]  1 Ch.  158. 

October  19.  Osler,  J.A.  : — I have  given  to  Mr.  Gibbons’s 
energetic  argument  every  consideration  in  my  power,  and  have 
examined  the  various  authorities  cited  by  him,  but  have  not  suc- 
ceeded in  finding  any  good  reason  for  declining  to  follow 
the  case  of  Varley  v.  Coppard,  L.R.  7 C.P.  505,  in  which  the  opinion 
of  the  Court  was  delivered  by  one  of  the  most  eminent  lawyers  of 
his  time,  the  late  Mr.  Justice  Willes.  That  case  is  quite  in  point 
here,  and  has  at  least  twice  been  followed  or  approved  in  later 
cases:  see  Horsey  Estate  Limited  v.  Steiger,  [1898]  2 Q.B.  259,  264; 

Langton  v.  Henson,  92  L.T.  805. 

I agree  with  the  judgment  of  the  learned  trial  Judge,  and  would 
dismiss  the  appeal. 

Meredith,  J.A.: — ^The  lease  contains  the  very  usual  covenant, 
that  the  lessees  will  not  assign  or  sublet,  without  leave,  ^‘to  any 
other  person  or  persons  whomsoever;”  with  the  almost  invariably 
accompanying  provision  for  re-entry  for  breach  or  non-performance 
of  covenants.  The  defendants  became  assignees  of  the  lease,  with 
such  leave,  and  bound  by  this  covenant  and  provision — R.S.O. 
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1897;  ch.  125;  sec.  3:  and  that  statute  also  expressly  brings  that 
covenant  within  the  proviso  for  re-entry:  ib.  11;  see  also  R.S.O. 
1897,  ch.'170;  see.  13  (6)  (a). 

The  lessees  were  co-partners  in  a trade,  for  the  carrying  on  of 
which  the  demised  store  was  acquired  by,  and  let  to,  them.  After 
occupying  the  demised  premises  for  several  years,  they  dissolved 
the  partnership,  one  of  the  members  retiring  entirely  from  the 
business,  and  going  into  another  like  business  in  competition  with 
it;  selling  out  absolutely  all  his  share  and  interest  in  the  concern, 
^Lncluding  the  lease,”  to  the  other,  without  the  leave  of  the  lessor. 
In  these  circumstances,  about  which  there  is  no  dispute,  how  can 
it  be  that  there  was  not  a breach  of  the  condition?  There  was,  in 
form  as  well  as  in  substance,  an  assignment  of  the  lease,  to  which 
each  of  the  lessees  was  a party,  and  it  is  admitted  that  no  leave  of 
the  lessor  was  obtained;  and  so  the  case  is  within  the  very  terms 
of  the  condition. 

M The  fact  that  the  retiring  partner  agreed  to  ‘‘become  a party 
to  said  renewal  lease  if  required”  by  his  assignee  cannot  make 
any  difference;  the  assignment  was  none  the  less  an  absolute  one 
of  all  his  interest  in  the  lease,  which  worked  a forfeiture  of  it 
when  made. 

It  was  said  by  Mr.  Gibbons,  in  his  very  earnest  argument  for  the 
defendants,  that,  if  a forfeiture  of  the  lease  had  occurred,  it  was 
owing  to  a fault  of  the  solicitor  who  drew  the  deed  of  assignment 
of  the  lease;  and  might,  and  ought  to,  have  been  avoided  by  his 
putting  the  writings  in  some  other  form.  In  that  I am  entirely 
unable  to  agree.  The  actual  transaction  between  the  parties  was 
an  absolute  sale  the  one  to  the  other;  a complete  retirement  from 
the  co-partnership  business  by  the  one,  and  the  continuance  of  it 
by  the  other  alone.  To  have  put  the  formal  documents  in  any 
other  form  would  have  been  to  have  misstated  the  transaction; 
a proceeding  which  the  retiring  partner  might  have  refused  to 
submit  to,  and  one  which  would  not,  in  my  judgment,  have  helped 
the  defendants,  for  the  substance  of  the  transaction  would  have 
been  discovered,  and  it,  not  its  falsified  form,  would  be  given  effect 
to;  but,  in  any  case,  the  form  adopted  for  carrying  out  the  trans- 
action was  not  one  which  any  one  can  be  blamed  for  resorting  to. 
'The  case  of  Barrow  v.  Isaacs,  [1891]  1 Q.B.  417,  was  very  different 
in  this  respect  from  this  case,  for  in  that  case  the  landlord  would 
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have  v^illingly  given  his  consent  if  it  had  been  asked  for,  whilst  in 
this  case  the  parties  were  ‘‘at  daggers  drawn,”  the  lessor  watching, 
if  not  praying,  for  an  opportunity  to  re-enter.  And  it  may  be  here 
interjected  that  the  enactment  before  mentioned — R.S.O.  1897, 
ch.  170,  sec.  13  (6)  (a) — excepts  a covenant  against  assigning  or 
subletting  from  its  provisions  as  to  relief  from  forfeiture  contained 
in  it. 

Then  it  was  urged  that  the  transaction  was  not  an  assignment, 
but  in  law  merely  a release;  that,  however,  is,  I think,  incorrect, 
for  the  lease  was  part  of  the  co-partnership  property,  in  regard  to 
which  there  would  be  no  survivorship,  and  so  the  case  of  Corpora- 
tion of  Bristol  V.  Westcott,  and  what  was  said  in  it  on  this 
subject,  are  inapplicable  here,  whatever  effect  they  might  otherwise 
have  had. 

So  that,  however  the  case  is  looked  at,  what  was  done  came 
within  the  very  words  of  the  contract  of  the  parties,  that  the  lessees 
should  not  assign  without  leave;  and  it  was,  I have  no  doubt,  a 
violation  of  one  of  the  very  things  that  the  parties  contemplated  in 
making  the  proviso,  namely,  that  the  tenants  should  not  be  changed 
by  the  act  of  the  lessees  without  the  lessor’s  knowledge  and  approval. 
The  character  of  a tenant,  quite  apart  from  his  liability  under  the 
lease,  may  be  a very  important  consideration  for  a landlord;  it 
may  make  or  mar  to  some  extent  the  present,  as  well  as  future, 
desirability  of  the  demised  premises;  it  may  appreciate  or  de- 
preciate their  value  to  some  extent. 

I would  dismiss  the  appeal. 

Moss,  C.J.O.,  Gakrow  and  Maclaren,  JJ.A.,  concurred. 
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Lang  v.  Provincial  Natural  Gas  and  Fuel  Co. 

OF  Ontario  et  al. 

Utz  V.  Lang. 

Contract — Construction — Lease  of  Oil  Rights — Condition — Time — Well  to 
he  “Commenced” — Preparations  for  Drilling. 

An  “oil  lease,”  or  agreement  under  which  the  lessee  was  to  have  the 
right  to  take  oil  from  the  land  of  the  lessors,  provided  that  “if  within 
six'  months  from  date  a well  has  not  been  commenced  on  said  premises, 
this  lease  shall  be  null  and  void.”  The  well  contemplated  involved 
drilling  into  the  ground  or  through  rock  several  hundred  feet.  When 
the  six  months  had  expired,  it  was  found  that  the  lessee  had  done 
no  work  on  the  ground,  but  had  put  upon  the  place  where  the  well  was 
to  be  drilled  some  plant  suitable  for  the  contemplated  operation,  at  an 
expense  of  $200: — 

Held,  that  this  did  not  amount  to  a commencement  of  the  well;  the  terms 
of  the  lease  imported  that  some  work  was  contemplated  upon  and  in 
the  ground — “breaking  the  ground”  in  order  to  the  commencement  of 
a well. 


The  first  action  was  brought  by  George  J.  Lang  against  the 
company  and  David  Utz  for  an  injunction  to  restrain  the  company, 
their  servants,  workmen,  agents,  or  assigns,  from  trespassing  and 
drilling  for  gas  or  oil  upon  the  south-east  comer  of  lot  21  in  the  4th 
concession  of  the  township  of  Humberstone,  in  the  county  of 
Welland,  and  for  damages  for  trespass  thereon,  and  to  have  a lease 
thereof,  dated  the  26th  August,  1908,  from  the  defendant  company 
to  the  defendant  Utz,  declared  null  and  void  as  against  the  plain- 
tiff, and  for  an  injunction  to  restrain  the  defendant  Utz  from  leasing 
the  land  mentioned  to  any  person  or  company  for  the  purpose  of 
drilling  for  gas  or  oil. 

The  second  action  was  brought  by  David  Utz  against  George 
J.  Lang  to  restrain  him  from  trespassing  and  drilling  for  oil  or  gas 
upon  the  same  land. 

The  plaintiff  in  the  first  action  moved  for  an  interim  injunction 
to  restrain  the  defendant  company  from  trespassing  and  drilling 
and  the  defendant  Utz  from  leasing  the  land  for  the  purpose  of 
drilling  for  gas  or  oil. 

The  plaintiff  in  the  second  action  also  moved  for  an  interim 
injunction  to  restrain  the  defendant  therein  from  drilling  for  gas 
or  oil  upon  the  land. 

The  affidavit  of  the  plaintiff  Lang  stated  that  on  the  22nd 
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February,  1908,  the  defendant  Utz  granted  and  leased  the  land 
mentioned  to  the  plaintiff  Lang,  with  the  exclusive  right,  license, 
and  privilege  of  drilling  and  sinking  wells  for  oil  or  gas  and  taking 
and  removing  the  product  therefrom;  that  the  lease  contained  the 
term  “that  if  within  six  months  from  date  a well  has  not  been 
commenced  on  said  premises  this  lease  shall  be  null  and  void;” 
that  some  weeks  prior  to  the  22nd  August,  1908,  the  deponent  went 
into  possession  of  the  land  under  the  lease  and  set  a stake  on  the 
land  in  the  place  where  he  intended  to  drill  for  oil  or  gas,  and 
before  the  22nd  August,  1908,  placed  thereon  his  drilling  machinery 
and  erected  a derrick  with  the  intention  of  proceeding  with  drilling 
operations,  and  expended  upwards  of  $200  in  so  doing;  that  on  or 
about  the  26th  August,  1908,  the  defendant  Utz  executed  a lease 
to  the  defendant  company  of  8 acres  of  the  land  in  question,  with 
the  privilege  of  drilling  for  oil  or  gas;  that  on  or  about  the  27th 
August,  1908,  the  deponent  was  notified  by  the  defendant  Utz  to 
remove  his  plant  from  the  land;  that  the  defendant  company  had 
erected  upon  the  land  a derrick  and  drilling  plant  with  the  intention 
of  drilling  for  gas  or  oil  thereon;  that  the  deponent  was  advised 
and  believed  that  he  had  the  exclusive  right  to  drill  for  oil  or  gas 
upon  the  land. 

The  facts,  as  shewn  by  the  affidavits  in  answer,  and  by  the 
affidavits  upon  the  motion  in  the  second  action,  were  not  sub- 
stantially different  from  the  facts  as  above  set  out. 

The  motions  came  on  together  for  hearing  before  Boyd,  C.,  in 
the  Weekly  Court  at  Toronto,  on  the  16th  September,  1908,  and 
were  turned  by  consent  into  motions  for  judgment  and  so  heard. 

W.  M.  German,  K.C.,  for  the  plaintiff  and  defendant  Lang. 

T.  D.  Cowper,  for  the  plaintiff  and  defendant  Utz. 

W.  M.  Douglas,  K.C.,  for  the  defendant  company. 

September  17.  Boyd,  C.: — ^This  case  turns  on  the  meaning  of 
. the  words  “if  within  six  months  from  date  a well  has  not  been 
commenced  on  said  premises,  this  lease  shall  be  null  and  void.” 
What  is  the  commencement  of  a well?  In  the  written  form  used 
the  word  “drilled”  has  been  erased  and  the  word  “commenced” 
written  in.  The  subject  of  the  agreement  is  an  oil  property,  and 
the  well  contemplated  would  mean  the  drilling  into  the  ground 
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or  through  rock  several  hundred  feet.  The  time  expired  on  the' 
22nd  August,  and  at  that  date  Lang,  the  lessee,  had  done  no  work 
‘ on  the  ground,  but  had  put  upon  the  place  where  the  well  was  to 
be  drilled  some  plant  suitable  for  the  contemplated  operation.  He 
had  placed  there  a derrick  and  an  engine  and  belt-house  and  drive- 
pipe  and  casing,  at  an  expense  of  $200,  and  it  is  contended  that 
this  amounts  to  a commencement  of  the  well.  I feel  myself  unable 
to  assent  to  this  amount  of  elasticity  in  the  words  used.  In  oil 
contracts  time  is  of  the  essence  of  the  bargain,  and  a strict  rather 
than  a lax  reading  would  be  appropriate  with  reference  to  the 
drilling  or  sinking  of  a well. 

But  what  is  the  fair  meaning  of  the  phrase?  It  was  held  in  a 
case  before  the  Railway  Commissioners  in  England  that  the  words 
^‘to  break  the  ground”  meant  ^Ho  commence  work,”  and  did  not 
include  preparations  for  the  execution  of  the  work:  Bristol  and 
Exeter  R.W . Co.  v.  Somerset  and  Dorset  R.W.  Co.  (1875),  32  L.T.N.S. 
338;  S.C.,  2 Railway  and  Canal  Traffic  Cas.  82.  To  like  effect 
appears  to  be  the  holding  in  American  cases.  One  of  the  clearest 
in  expression  is  by  the  Chancellor  in  Mutual  Benefit  Life  Insurance 
Co.  V.  Rowand  (1875),  11  C.E.  Green  (23  N.J.  Eq.)  389,  at  p.  392, 
where  he  says:  ‘^The  excavation  for  the  foundation  is  the  ^com- 
mencement of  the  building,’  within  the  meaning  of  the  law.”  He 
goes  on  to  quote  from  other  decisions  and  approves  of  this  state- 
ment: “The  ‘commencement  of  the  building’  is  some  work  and 
labour  on  the  ground,  the  effects  of  which  are  apparent,  such  as 
beginning  to  dig  the  foundation,  or  work  of  like  description,  which 
every  one  can  readily  see  and  recognize  as  the  commencement  of  a 
building.”  Another  case  cited  shews  that  the  mere  placing  of 
materials  on  the  ground  would  not  be  enough  to  indicate  the  com- 
mencement of  the  work  of  construction,  and  gives  very  good 
reasons  for  so  holding:  Kansas  Mortgage  Co.  v.  Weyerhaeuser 
(1892),  29  Pac.  Repr.  153,  at  the  end  of  the  opinion. 

I think  that  the  terms  of  the  lease  import  that  some  work  was 
contemplated  to  be  done  upon  and  in  the  ground — “breaking  the 
ground”  in  order  to  the  commencement  of  a well.  Therein  the 
plaintiff  Lang  has  failed,  and,  therefore,  I think  he  cannot  have 
the  relief  asked. 

The  parties  agreed  that  both  motions  in  Utz  v.  Lang  and  Lang 
V.  Provincial  Natural  Gas  Co.  should  be  heard  together  and  the 
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decl.sion  in  one  be  valid  for  the  other.  It  was  also  agreed  that  the 
motion  for  an  injunction  should  be  turned  into  a motion  for  final 
judgment  on  the  law,  and  therefore  my  decision  is  that  Lang  fails 
in  both  actions,  and  he  should  pay  the  costs. 

The  decision  of  the  New  Jersey  Chancellor  was  upheld  by  an 
appellate  Court  in  Jacobus  v.  Mutual  Benefit  Life  Insurance  Co. 
(1876),  27  N.J.  Eq.  604,  and  has  been  followed  in  many  other 
States. 

E.  B.  B. 


Boyd,  C. 
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[IN  CHAMBERS.] 

Smith  v.  Reid. 

Particulars — Acts  of  Alleged  'Negligence — Knowledge  of  Party  Demanding 

Same. 

In  an  action  for  negligence,  by  reason  of  the  falling  of  a portion 
of  the  defendant’s  building,  which  was  being  altered,  whereby  the  plain- 
tiff’s husband  was  killed,  the  plaintiff  stated  in  her  examination  for  dis- 
covery that  she  had  no  knowledge  of  the  condition  of  the  building  at 
the  time,  or  of  the  precautions,  if  any,  taken  to  insure  its  safety,  and 
that  she  was  unable  to  procure  any  information  on  the  subject  from  the 
defendant,  who  stated  in  his  examination  for  discovery  that  he  had  no 
knowledge  of  what  was  done  or  omitted  to  be  done,  that  knowledge  being 
possessed  by  the  architect,  and  the  contractors  for  the  building: — 

Held,  that  in  these  circumstances  the  defendant  was  not  entitled  to  par- 
ticulars of  the  alleged  negligence. 

Order  of  a Local  Judge  reversed. 

This  was  an  appeal  by  the  plaintiff  from  an  order  made  by 
the  Local  Judge  at  London,  requiring  her  to  deliver  particulars 
of  an  allegation  of  negligence  in  her  statement  of  claim. 

The  plaintiff  sued  to  recover  damages  for  the  death  of  her 
husband,  occasioned,  as  she  alleged,  by  the  fall  of  a portion  of  the 
defendant's  building.  She  charged  that  the  fall  of  the  building  was 
due  to  negligence  on  the  part  of  the  defendant,  his  servants  or 
agents;  and  it  was  of  the  negligence  so  charged  that  particulars 
wer4  ordered. 

The  statement  of  claim  was  delivered  on  the  31st  of  July,  1907, 
and  amended  on  the  16th  September  following.  The  statement  of 
defence,  which  consisted  merely  of  a general  denial,  was  delivered  on 
the  12th  of  September,  1907.  The  case  was  at  issue  early  in  the 
Fall  of  that  year.  The  action  was  entered  for  trial  at  the  Spring 
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jury  sittings,  1908.  The  trial  was  then  postponed  by  the  Master 
in  Chambers,  at  the  instance  of  the  defendant,  on  the  ground  of  the 
absence  of  a necessary  and  material  witness. 

The  defendant  was  examined  for  discovery  on  the  5th  of  March, 
1908,  and  the  examination  of  the  plaintiff  took  place  on  the  16th 
of  March. 

The  motion  for  particulars  was  not  made  until  June  6th,  and 
judgment  upon  the  motion  was  delivered  on  the  29th  of  August 
last. 

The  appeal  was  heard  before  Anglin,  J.,  sitting  in  Chambers, 
on  September  10,  1908. 

W.  E.  Middleton,  K.C.,  for  the  appellants. 

G.  S.  Gibbons,  for  the  respondent. 

September  11.  Anglin,  J.: — I fully  appreciate  how  undesirable 
it  is  that  the  discretion  of  the  Local  Judge  in  ordering  particulars 
should  be  interfered  with.  But  if  I reach  the  conclusion  that  this 
discretion  has  been  wrongly  exercised,  justice  to  the  plaintiff 
requires  that  there  should  be  such  interference. 

The  examination  for  discovery  of  the  plaintiff  discloses  that  she 
is  unaware  of  the  cause  of  the  fall  of  the  portion  of  the  defendant's 
building  which  resulted  in  the  death  of  her  husband.  She  is  ignorant 
of  the  condition  in  which  the  building  was,  and  is  also  unaware  of 
what  was  being  done  at  the  time,  in  the  way  of  alterations  to  the 
structure;  and  she  does  not  know  whether  any  precautions  to  insure 
the  safety  of  the  building,  pending  the  alterations,  were  taken. 
She  is  therefore,  of  her  own  knowledge,  quite  unable  to  furnish 
information  as  to  the  negligence,  if  any,  which  resulted  in  the  fall 
of  the  building. 

On  the  other  hand,  the  examination  of  the  defendant  fails  to 
furnish  the  plaintiff  with  any  information  which  would  enable  her 
to  specify  the  cause  of  the  collapse  of  the  defendant's  building,  or 
would  enable  her  to  charge  specifically  any  act  of  commission  or 
omission  on  the  part  of  the  defendant  or  his  servants,  amounting 
to  actionable  negligence.  The  position  taken  by  the  defendant 
upon  his  examination  is  that,  while  alterations  were  being  made 
to  his  building,  for  the  purpose  of  directing  the  work  and  of  seeing 
that  all  proper  precautions  were  taken  for  the  safety  of  his  building 
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he  had  employed  a competent  architect;  that  he  himself  had  no 
knowledge  of  what  was  done,  or  omitted  to  be  done;  that  this 
knowledge  is  possessed  by  the  architect  and  by  the  contractors 
who  were  in  charge  of  the  work;  and  that  the  plaintiff  must  resort 
to  these  persons  to  obtain  information  as  to  the  condition  of  affairs 
at  the  building  when  this  unfortunate  collapse  occurred. 

There  is  no  procedure  by  which,  before  the  trial,  the  plaintiff 
can  obtain  the  evidence  of  the  architect  or  contractors  in  charge 
of  the  work.  These  persons  were  in  the  employment  of  the  de- 
fendant, and  the  defendant  presumably  has  knowledge,  or  can 
procure  knowledge,  of  what  they  were  doing,  and,  it  may  be,  can 
learn  the  precise  cause  of  the  disaster.  The  plaintiff  has  no  such 
means  of  information. 

For  the  defendant  it  is  urged  that  unless  particulars  of  negligence 
are  ordered  he  will  necessarily  be  taken  by  surprise  at  the  trial 
should  evidence  be  adduced  on  behalf  of  the  plaintiff  of  any  specific 
ground  of  negligence.  He  says  that  without  information  as  to 
what  specific  negligence  the  plaintiff  may  rely  upon  at  the  trial  he  is 
unable  to  prepare  properly  for  his  defence. 

For  the  plaintiff,  on  the  other  hand,  it  is  stated  that,  as  at 
present  advised,  she  is  unable  to  specify  any  particular  ground  of 
negligence,  which  she  expects  to  be  in  a position  to  establish  at  the 
trial.  Her  counsel  frankly  states  that  he  intends  at  the  trial  to 
rely  in  the  first  place  upon  the  maxim  res  ipsa  loquitur,  and  will 
maintain  that  when  it  is  shewn  that  a portion  of  the  defendant’s 
wall  did  in  fact  fall,  and  that  its  fall  caused  the  death  of  the  plain- 
tiff’s husband,  the  burden  will  be  upon  the  defendant  to  prove  that 
the  fall  of  the  building  was  not  due  to  any  negligence  for  which  he 
is  accountable.  Should  the  case  so  presented  not  fall  within  the 
maxim  res  ipsa  loquitur  in  the  opinion  of  the  trial  Judge,  counsel 
states  that  he  will  then  be  obliged  to  ask  permission,  as  a matter 
of  indulgence,  to  call  the  architect  employed  by  the  defendant  and 
such  of  the  contractors  and  their  servants,  if  any,  as  he  may  be 
advised,  with  the  view  of  eliciting  from  these  witnesses,  whom  he 
quite  reasonably  expects  to  find  adverse,  evidence  to  support  some 
specific  charge  of  negligence  against  the  defendant. 

If  the  plaintiff  should  make  out  a case  which  comes  within  the 
maxim  res  ipsa  loquitur,  and  the  burden  is  thus  cast  upon  the  de- 
fendant of  disproving  negligence,  it  is  quite  apparent  that  it  would 


Anglin,  J. 
1908 


Smith 

V. 

Reid. 


268 


ONTARIO  LAW  REPORTS. 


Anglin,  J. 

1908 

Smith 

V. 

Reid. 


[vOL. 

be  unnecessary  and  immaterial  for  the  plaintiff  to  allege  specific 
negligence  in  her  statement  of  claim;  and  it  is  well  settled  that  of 
immaterial  allegations  particulars  will  not  be  ordered. 

On  the  other  hand,  if  it  becomes  necessary  for  the  plaintiff  to 
prove  at  the  trial  some  specific  ground  of  negligence,  it  is  necessary 
to  consider  Avhether  graver  inconvenience  or  greater  injustice  may 
not  be  caused  to  her  by  requiring  her  now  to  state  particularly 
what  ground  or  grounds  of  negligence  she  will  so  attempt  to  prove, 
than  will  result  from  any  possible  surprise  that  may  be  occasioned 
to  the  defendant  by  evidence  of  some  negligence  being  elicited  from 
his  architect  or  contractors  at  the  trial  of  which  he  has  not  had 
specific  notice  in  the  form  of  particulars. 

It  is  obvious  that  if  the  order  for  particulars  is  maintained,  the 
plaintiff  in  endeavouring  to  comply  with  it  must  resort  to  the  device 
of  alleging  every  conceivable  kind  of  negligence  on  the  part  of  the 
defendant  which  might  have  caused  the  disaster.  Otherwise  she 
must  be  content,  at  haphazard,  to  state  a ground  or  grounds  of 
negligence  which  it  may  be  she  will  find  herself  quite  unable  to 
establish  at  the  trial,  whereas  though  from  adverse  witnesses,  she 
may  be  able  to  prove  some  ground  of  negligence  not  so  specified. 
In  the  former  case  the  particulars  delivered  would  be  at  most  only 
a colourable  compliance  with  the  order,  and  would  in  nowise  assist 
the  defendant  either  by  preventing  surprise  or  by  enabling  him  to 
limit  the  expense  of  preparing  his  defence.  In  the  latter  case  the 
plaintiff  would  either  find  herself  excluded  from  relying  upon  some 
groimd  which  she  might  succeed  in  establishing  because  it  had  not 
been  mentioned  in  the  particulars,  or  she  would  be  obliged  to  appeal 
to  the  indulgence  of  the  trial  Judge  to  be  allowed  to  amend  the 
particulars  by  setting  up  this  additional  ground  of  negligence,  and 
the  defendant  would  then  have  a still  greater  shew  of  reason  to 
contend  that  he  would  be  taken  by  surprise  than  would  be  the  case 
if  the  trial  should  proceed  with  the  pleadings  in  their  present  state. 

Although  dealing  with  an  application  for  particulars  before 
defence,  and  therefore  not  strictly  in  point,  the  language  of  North, 
J.,  in  Sachs  v.  Speilman  (1887),  37  Ch.D.  295,  at  pp.  303,  et  seq., 
seems  to  cover  fairly  well  the  situation  in  the  present  case.  To 
require  the  plaintiff  to  furnish  the  best  particulars  of  negligence 
which  she  can,  as  has  sometimes  been  done,  where  it  has  been  appar- 
ent that  she  could  not  furnish  complete  or  exact  particulars — 
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Williams  v.  Ramsdale  (1887),  36  W.R.  125 — would  in  the  present 
instance  serve  no  good  purpose.  She  is  unable  to  furnish  any  par- 
ticulars that  would  be  of  any  value.  Neither  would  the  difficulty 
be  met  by  an  order  permitting  the  plaintiff  to  deliver  further  par- 
ticulars at  any  time  up  to  say  10  days  before  the  trial.  The  circum- 
stances are  such  that  there  is  no  reason  to  suppose  she  will  have 
any  better  means  of  infoririation  then  than  she  has.  now. 

As  has  been  pointed  out  in  Marshall  v.  Inter-Oceanic  Steam 
Yachting  Co.  (1885),  1 Times  L.R.  394,  where  the  order  for  par- 
ticulars, if  insisted  upon,  would  so  embarrass  a party  as  to  deprive 
him  of  the  power  of  making  out  his  case,  such  order  should  not  be 
made.  Again,  in  Temperton  v.  Russell  (1893),  9 Times  L.R.  318, 
the  Court  of  Appeal  refused  to  order  the  plaintiff  to  deliver  further 
particulars  where  to  do  so  would  be  oppressive  and  would  be 
virtually  to  prevent  the  plaintiff  from  proceeding:”  per  Lindley, 
L.J.,  at  p.  322. 

If  at  the  trial  it  should  turn  out  that  the  plaintiff  is  obliged  to 
attempt  to  prove  some  specific  negligence  by  calling  adverse  wit- 
nesses, and  if  it  should  appear  that  any  ground  of  negligence  of 
which  evidence  may  be  so  adduced  would  take  the  defendant  by 
surprise,  the  trial  Judge  can  always  be  relied  upon  to  exercise  such 
discretion,  in  regard  to  adjournment,  or  other  disposition  of  the 
case,  as  will  protect  the  defendant  from  anything  that  might  be 
regarded  as  unfair  treatment.  But,  having  regard  to  the  means  of 
information  available  to  the  defendant,  it  seems  altogether  unlikely 
that  any  evidence  of  negligence  chargeable  against  him,  which  the 
plaintiff  might  be  able  to  obtain  by  calling  witnesses  from  the 
enemy’s  camp,  would  take  him  by  surprise. 

Being  obliged,  therefore,  to  choose  between  approving  of  one 
course  which  may  have  the  effect  of  entirely  defeating  the  plaintiff’s 
claim,  and  taking  another  course  which  may,  at  the  worst,  result  in 
some  additional  expense  and  possibly  some  inconvenience  to  the 
defendant,  I think  I should  adopt  the  latter,  and  should  therefore 
allow  this  appeal  and  set  aside  the  order  for  particulars. 

Another  ground  upon  which  the  same  disposition  of  the  matter 
might  be  made  is  afforded  by  the  laches  of  the  defendant  in  moving 
for  particulars.  Although  the  case  was  at  issue  early  in  the  Fall 
of  1907,  and  was  set  down  for  trial  in  the  Spring  of  1908,  the  motion 
for  particulars  was  not  made  until  June,  1908.  The  excuse  offered 
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is  that  in  the  circumstances  of  this  case  the  motion  had  to  be  de- 
ferred until  the  examination  of  the  plaintiff  for  discovery  had  taken 
place.  This  examination  was  had  on  the  16th  of  March  last,  and 
the  defendant  allowed  two  months  to  elapse  before  moving  for 
particulars.  Upon  the  ground  of  delay  alone  I think  the  motion 
might  properly  have  been  refused. 

The  appeal  will  be  allowed  with  costs  here  and  below  to  the 
plaintiff  in  any  event  of  the  action. 

Since  delivery  of  judgment,  I have  been  referred  to  the  recent 
decision  of  the  English  Court  of  Appeal  in  Young  v.  Scottish  Union 
and  National  Insurance  Co.  (1907),  24  Times  L.R.  73,  which  seems 
to  support  the  disposition  that  has  been  made  of  this  appeal. 

G.  F.  H. 


[IN  CHAMBERS.] 

In  Re  By-law  No.  904  of  the  Town  of  Galt. 
Frank  Stewart  Scott  v.  Thomas  Patterson. 


Municipal  Corporations — Hydro  Electric  Power  Commission  Act — By-law 
Authorizing  Contract  %oith  Commission  for  the  Supply  of  Power — 
Priee  Limited  thereby — Approval  of  Electors — Contract  without  Limi- 
tation as  to  Price — By-law  Authorizing  Execution — Refusal  of  Mayor 
to  Execute — Mandamus. 

Under  the  Hydro  Electric  Power  Commission  Act,  6 Edw.  VII.  ch.  15(0.) 
and  the  substituted  Act,  7 Edw.  VIE  ch.  19(0.)  municipal  corporations 
are  empowered  to  submit  by-laws  to  the  electors  authorizing  the  enter- 
ing into  contracts  with  the  commission  for  the  supply  of  power,  and,  on 
receiving  the  electors’  assent,  to  enter  into  such  contracts.  A by-law 
was  submitted  to  and  approved  by  the  electors  of  a town,  and  passed 
by  the  council  authorizing  the  entering  into  of  such  a contract,  at  a 
price  from  $17.37  to  $22  per  horse  power,  which  was  to  include  all  charges. 
A further  by-law  was  passed  authorizing  the  borrowing  of  $66,000  for 
such  purpose,  which  was  also  sanctioned  by  the  electors.  A contract  in 
the  form  given  in  schedule  B of  the  Act  of  7 Edw.  VII.  ch.  19(0.)  was 
submitted  by  the  commission  to  the  corporation  for  execution  which 
did  no-t  contain  any  limitation  as  to  price;  and  a by-law  ratifying  and 
accepting  this  contract  was  introduced  and  received  the  necessary  three 
readings  by  the  council,  but  was  not  submitted  to  the  electorate,  to 
which,  as  well  as  to  the  contract,  the  mayor  refused  to  affix  the  cor- 
porate seal,  on  the  ground  that  the  contract  did  not  contain  any  limita- 
tion as  to  price:  — 

Held,  that  his  refusal  was  justifiable,  for  the  by-law  was  a breach  of  faith 
towards  the  electorate  in  view  of  the  by-laws  which  had  been  submitted 
to  and  approved  of  by  them,  while  the  contract  was  illegal  as  contrary 
to  the  6 Edw.  VII.  ch.  15  and  7 Edw.  VII.  ch.  19(0.).  An  application 
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for  a mandamus  to  compel  execution  by  the  mayor  was  therefore 
refused. 

Section  333  of  the  Con.  Mun.  Act,  3 Edw.  VII.  ch.  19(0.),  under  which  exe- 
cution by  a mayor  may  be  compelled,  applies  where  the  matter  is  one 
of  policy  merely,  and  not  where,  as  here,  the  validity  of  the  council’s 
action  is  in  question,  and  they  are  acting  without  jurisdiction. 

Held,  also,  that  the  contract  was  not  validated  by  8 Edw.  VII.  ch.  22(0.), 
as  that  Act  only  applies  to  validate  contracts  which  have  been  assented 
to  by  the  electors. 

Re  By-law  No.  775  of  city  of  Hamilton,  and  re  By-law  891  of  town  of 
Berlin  referred  to  and  commented  on. 

This  was  a motion  by  Frank  Stewart  Scott,  a ratepayer  of  the 
town  of  Galt,  on  behalf  of  himself  and  all  other  ratepayers  of  that 
town,  for  an  order,  in  the  nature  of  a mandamus,  commanding 
Thomas  Patterson,  as  mayor  of  the  town,  to  sign  by-law  No.  904, 
of  the  corporation,  authorizing  the  execution  of  a contract  between 
the  Hydro-Electric  Power  Commission  of  Ontario  and  the  town, 
for  the  transmission  of  electrical  power;  and  also  commanding  him 
to  execute  the  contract  referred  to  in  the  by-law. 

The  motion  was  heard  before  Anglin,  J.,  in  Chambers,  on 
September  3,  1908. 

M.  A.  Secord,  for  the  applicant. 

The  respondent  appeared  in  person. 

September  10.  Anglin,  J.: — The  mayor  objects  to  sign  the 
by-law  and  to  execute  the  contract,  on  the  ground  that  the  contract 
does  not  conform  in  its  terms  to  the  provisions  of  an  earlier  by-law — 
No.  848 — which  was,  on  the  7th  January,  1907,  submitted  to  the 
electors  of  the  town,  and  was  by  them  then  approved. 

The  Hydro-Electric  Power  Commission  was  constituted  by  the 
statute  6 Edw.  VII.  ch.  15  (O.).  By  sec.  6 of  that  Act  municipal 
corporations  are  authorized  to  apply  to  the  Commission  for  the 
transmission  of  electrical  power  or  energy;  and  the  Commission  is 
authorized  to  furnish  estimates  of  the  cost  of  constructing,  in- 
stalling and  maintaining  the  plant  necessary  for  the  purpose  of 
supplying  such  power  or  energy,  and  a statement  of  the  terms  and 
conditions  upon  which  the  same  may  be  transmitted  and  supplied, 
etc.,  together  with  a form  of  contract  to  be  entered  into  between 
the  corporation  and  the  Commission. 

Section  7 of  the  statute  is  as  follows: — 

“The  council  of  such  municipal  corporation  may  submit  to  the 
electors  of  the  municipality  in  the  manner  prescribed  in  the  Con- 
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solidated  Municipal  Act,  1903,  a by-law  authorizing  the  municipal 
corporation  to  enter  into  such  contract,  and  in  case  such  by-law 
receives  the  assent  of  the  majority  of  the  electors  voting  thereon, 
such  contract  may  be  entered  into  and  executed  by  the  Commission 
and  the  municipal  corporation,  subject  to  the  approval  of  the 
Lieutenant-Governor  in  Council.’^ 

Although  the  statute  does  not  in  terms  forbid  municipal  cor- 
porations to  enter  into  contracts  with  the  Hydro-Electric  Power 
Commission  for  the  supply  of  electrical  energy  without  first  obtain- 
ing the  approval  of  the  electors  of  the  municipality,  such  a pro- 
hibition is,  in  my  view,  a necessary  implication  from  the  language 
of  sec.  7. 

Pursuant  to  these  statutory  provisions,  in  December,  1906, 
by-law  No.  848  was  introduced  and  read  a first  and  second  time  in 
the  council,  and,  when  submitted  to  the  electors  on  the  7th  January, 
1907,  was  carried  by  a large  majority.  On  the  14th  January  it  was 
read  a third  time  and  passed  by  the  council  and  duly  executed. 
Paragraph  1 of  the  by-law  is  as  follows: — 

‘‘That  it  shall  be  lawful  for  the  mayor  and  clerk  of  said  muni- 
cipal corporation  to  execute  under  the  corporate  seal  of  the  said 
town  a contract  with  the  Hydro-Electric  Power  Commission  of 
Ontario  for  the  supply  to  the  said  corporation  of  electrical  power 
and  energy  for  the  uses  of  the  corporation  and  the  inhabitants 
thereof,  for  lighting,  heating  and  power  purposes,  at  from  seventeen 
dollars  and  thirty-seven  cents  to  twenty-two  dollars  per  horse 
power  per  annum  for  continuous  power,  ready  to  be  distributed  by 
the  said  municipal  corporation,  such  prices  to  include  all  charges 
for  interest,  sinking  fund,  for  cost  to  construct,  and  the  cost  to 
operate,  maintain,  repair,  renew  and  insure  the  plant,  machinery 
and  appliances  to  be  used  by  said  Commission.” 

This  is  the  only  by-law  which  has  been  submitted  to  the  electors 
of  Galt  to  authorize  the  execution  of  a contract  between  that 
municipality  and  the  Hydro-Electric  Power  Commission  for  the 
supply  of  electrical  power. 

The  respondent,  who  appeared  in  person,  contended  that,  upon 
its  true  construction,  this  by-law  authorizes  a contract  for  the  supply 
of  electrical  energy  at  a maximum  price  of  $22  per  horse  power 
per  annum  delivered  at  Galt,  and  does  not  authorize  a contract 
without  such  a limitation  as  to  price. 
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In  my  opinion  this  contention  is  sound,  and  a contract  omitting 
to  limit  the  price  at  v^hich  electrical  energy  shall  be  supplied  at  the 
town  of  Galt  to  a figure  not  exceeding  $22  per  horse  power  per 
annum  would  not  be  in  conformity  with  the  terms  of  the  by-law. 

In  November,  1907,  by-law  No.  877,  authorizing  the  borrowing 
of  $66,000  “to  provide  for  the  cost  of  works,  plant,  machinery  and 
appliances  necessary  for  the  distribution  of  electrical  power  to  be 
supplied  to  the  municipality  by  the  Hydro-Electric  Power  Commis- 
sion from  Niagara  Falls,’’  was  introduced,  etc.  This  by-law  was  sub- 
mitted to  the  electors  on  the  6th  of  January,  1908,  and  was  carried 
by  a substantial  majority.  It  was  subsequently  read  a third  time 
and  passed  by  the  council  and  duly  executed  on  the  13th  of  January, 
1908.  At  the  time  when  this  by-law  was  submitted  the  only  terms 
for  a contract  for  the  supply  of  electrical  power  which  had  received 
the  sanction  of  the  electors  of  Galt  were  those  contained  in  by-law 
No.  848,  as  above  set  forth;  no  other  terms  were  before  the  electors. 

As  appears  by  the  affidavit  of  Mr.  Secord,  filed  in  support  of  the 
present  application,  a contract  in  the  terms  of  schedule  “B”  to  the 
statute  8 Edw.  VII.  ch.  22  (O.)  was  submitted  by  the  Hydro-Electric 
Power  Commission  in  the  month  of  May  last,  for  approval  and 
execution  by  the  municipal  corporation  of  Galt.  This  contract  was 
duly  considered  and  approved  of  by  the  municipal  council.  By-law 
No.  904,  introduced  and  read  a first  and  second  time  on  the  15th 
of  June,  1908,  and  a third  time  on  the  10th  of  August,  1908,  purports 
to  ratify  and  accept  this  contract  on  behalf  of  the  corporation,  and 
to  authorize  and  instruct  the  mayor  to  execute  the  same  in  the  name 
of  the  corporation.  This  by-law  was  not  submitted  to  the  elector- 
ate. The  mayor  and  some  of  the  aldermen  voted  against  its  third 
reading,  and  the  mayor  subsequently  refused  to  attach  his  signature 
to  it.  He  also  refused  to  sign  the  contract  referred  to  in  the  by-law. 

Upon  examination  it  is  apparent  that  the  contract  does  not 
conform  to  the  terms  of  by-law  No.  848,  in  that,  although  in  a sched- 
ule attached  to  the  contract,  in  column  No.  5,  under  the  heading 
“estimated  maximum  cost  of  power  ready  for  distribution  in 
mimicipality,”  there  appear  opposite  the  name  of  the  town  of  Galt 
the  figures  $22,  there  is  nothing  in  the  contract  to  make  the  obliga- 
tion of  the  mimicipality  to  take  and  pay  for  electrical  power  and 
to  pay  its  proportion  of  the  cost  of  transmission  to  the  town  of 
Galt  conditional  upon  the  total  of  such  cost  not  exceeding  $22  per 
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horse  power  per  annum.  On  the  contrary,  the  contract  purports 
to  bind  the  municipality  unconditionally  to  pay  a fixed  charge  per 
horse  power  for  electrical  energy  at  Niagara  Falls  and  a proportion- 
ate share  of  the  cost  of  a number  of  other  items  which  is  not  de- 
termined. Under  the  terms  of  this  contract,  the  town,  for  aught 
to  the  contrary  appearing  in  the  contract,  might  find  itself  bound 
to  take  power  at  a price  considerably  in  excess  of  $22  per  horse 
power  per  annum  delivered  in  Galt. 

In  answer  to  this  objection  counsel  for  the  applicant  refers  to  a 
letter  from  Mr.  Settell,  secretary  of  the  Hydro-Electric  Power 
Commission,  which  accompanied  the  contract  submitted  for  the 
approval  of  the  municipality.  This  letter  contains  the  following 
clause,  upon  which  counsel  relies:  ^Mt  is  understood  that  if  the 
tenders  exceed  the  estimates  of  the  Commission  the  contract  will 
not  be  acted  upon  by  the  Commission  until  the  facts  have  been 
further  considered  by  the  municipalities.”  Just  what  this  clause 
in  the  letter  is  intended  to  mean  is  not  very  clear.  Its  legal  effect, 
should  the  contract  be  executed,  may  be  open  to  question.  At  all 
events,  the  existence  of  such  a letter  cannot  be  deemed  the  equivalent 
of  an  express  provision  in  the  contract  limiting  the  obligation  of 
the  municipality  as  contemplated  by  by-law  No.  848. 

The  mayor  has  expressed  his  willingness  to  sign  a contract  in 
which  the  liability  of  the  corporation  shall  be  made  contingent  upon 
the  maximum  cost  of  power  ready  for  distribution  in  the  muni- 
cipality not  exceeding  $22.  Without  such  a condition  or  limitation 
in  the  contract  the  mayor  insists,  and  I agree  with  him,  that  it  does 
not  conform  to  the  terms  of  by-law  No.  848,  and  would  therefore 
be  unauthorized  under  sec.  7 of  the  statute  6 Edw.  VII. 

Although  this  statute  was  repealed  and  another  substituted  in 
lieu  thereof— 7 Edw.  VII.  ch.  19  (O.) — the  latter  Act  provides 
(sec.  25,  sub-sec.  2)  that  ‘^any  contract  which  might  have  been 
entered  into  under  the  authority  of  the  repealed  Act  may  be 
entered  into  after  the  passing  of  this  Act  with  the  same  effect  and 
in  the  same  way  as  if  the  first  mentioned  Act  had  not  been 
repealed.” 

On  behalf  of  the  applicant  it  is  asserted  that,  although  the 
contract  which  the  mayor  has  refused  to  sign  does  not  conform  to 
the  terms  of  the  by-law  submitted  to  the  people,  the  mayor  has  no 
discretion  to  refuse  to  sign  the  later  by-law  passed  by  the  council 
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instructing  him  to  sign  such  contract,  or  to  decline  to  sign  the  con- 
tract itself.  Counsel  argues  that  the  mayor  is  compellable  to  sign 
both  the  by-law  and  contract  by  reason  of  the  imperative  provisions 
of  sec.  333  of  the  Municipal  Act.  He  also  maintains  that  the  pro- 
visions of  the  statute  8 Edw.  VII.  ch.  22  (O.),  afford  a complete 
answer  to  the  respondent's  objection. 

Section  333  of  the  Municipal  Act,  3 Edw.  VII.  ch.  19  (O.), 
directs  that  “every  by-law  shall  be  under  the  seal  of  the  corpora- 
tion, and  shall  be  signed  by  the  head  of  the  corporation,  or  by 
the  person  presiding  at  the  meeting  at  which  the  by-law  was 
passed,  and  by  the  clerk  of  the  corporation." 

This  section  has  been  held  to  be  imperative,  and  to  impose  upon 
the  mayor  a ministerial  statutory  duty  enforceable  by  summary 
order  of  mandamus:  Re  Kennedy  and  Boles  (1905),  6 O.W.R.  837. 
If  the  right  and  jurisdiction  of  the  municipal  council  to  pass  the 
by-law  are  established,  and  the  head  of  the  corporation  refuses  to 
sign  it  merely  because  he  disagrees  with  the  policy  adopted,  the 
Court  would  have  no  hesitation  in  ordering  the  discharge  of  this 
statutory  duty.  I may  with  great  respect  be  permitted  to  say  that 
I entirely  agree  in  the  view  so  well  expressed  by  the  learned  Chief 
Justice  of  the  Common  Pleas  that  “it  would  be  almost  an  im- 
pertinence for  the  Court  to  attempt  to  interfere  by  substituting  its 
discretion  for  that  of  the  council;"  and  that  “it  would  be  a most 
dangerous  thing  if  . . . the  mayor  should  take  it  into  his  own 

hands  to  overrule  the  will  of  the  majority  of  the  council,  which  is 
the  statutory  mouthpiece  of  the  municipality,  and  to  refuse  to 
carry  out  what  they  have  in  a regular  manner  decided  to  do." 
But  where  the  refusal  to  sign  is  based  upon  the  ground  that  the  by- 
law is  beyond  the  jurisdiction  of  the  municipal  council,  and  that  it 
purports  to  authorize  and  require  the  making  of  an  invalid  and 
illegal  contract,  I think  it  is  clearly  open  to  the  Court,  in  the  exercise 
of  the  undoubted  discretion  which  it  possesses  as  to  granting  or 
refusing  a summary  order  of  mandamus,  to  consider  the  objection, 
and,  if  it  be  found  sound,  to  decline  to  compel  the  head  of  the 
municipality,  by  this  extraordinary  process,  to  assist  in  the  doing 
of  that  which  is  unauthorized  and  illegal,  and,  it  may  be,  also 
involves  an  act  of  bad  faith:  State  ex  rel.  Nicholson  Pavement  Co. 
V.  Mayor  of  Newark  (1872),  35  New  Jersey  L.  396.  I do  not  at 
all  agree  in  the  view  that  the  mayor  or  head  of  a municipality 
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is  a mere  automaton,  bound  to  place  his  signature  to  any  docu- 
ment or  any  instrument,  however  vicious  or  illegal,  merely  because 
he  has  been  directed  to  do  so  by  the  municipal  council. 

I therefore  proceed  to  further  consider  the  objection  taken  by 
the  respondent. 

His  position  is  not  that  he  declines  to  sign  the  contract  approved 
of  by  the  council,  because  in  his  judgment  its  terms  are  not  in  the 
best  interests  of  the  municipality;  neither  is  it  that  he  objects, 
upon  any  groimd  that  might  properly  be  designated  as  one  of 
policy,  to  the  contract  so  approved;  it  is  that  the  Legislature  has 
empowered  the  municipality  to  enter  into  such  a contract  only  with 
the  approval  of  a majority  of  the  electors  to  be  given  in  a certain 
manner,  and  that  of  the  contract  which  he  is  asked  to  sign  this 
approval  has  not  been  obtained.  In  other  words,  his  position  is 
that  he  is  asked  to  sign  a by-law  which  would  commit  the  muni- 
cipality to  a contract  which  the  Legislature  has  not  empowered  it 
to  make,  and  which  it  could  only  enter  into  in  violation  of  the  con- 
ditions prescribed  by  the  statute;  that  the  by-law  itself  is  therefore 
beyond  the  jurisdiction  of  the  council;  and  that  tlie  contract  which 
it  requires  him  to  execute  would  be  in  contravention  of  the  statute. 
I have  already  pointed  out  that  the  contract  which  the  mayor  has 
refused  to  sign  differs  substantially  from  the  terms  approved  of  by 
the  ratepayers  when  they  adopted  by-law  No.  848.  If  the  assent 
of  the  ratepayers  to  the  contract  (that  must  assuredly  mean  to  the 
material  terms  of  the  contract,  and  what  term  is  more  material 
in  the  present  case  than  the  price  of  the  power  delivered  in  the 
municipality?)  is  by  the  statute  made  a pre-requisite  to  the  right 
of  the  municipality  to  enter  into  such  contract,  when  that  assent 
has  not  been  obtained,  the  council  has  not  the  right  to  pass  a by-law 
requiring  the  execution  of  such  contract. 

But  it  is  contended  on  behalf  of  the  applicant  that  the  statute 
8 Edw.  VII.  ch.  22  overcomes  this  difficulty.  By  the  first  section 
of  that  Act  by-laws  passed  by  the  municipal  corporations  of  the 
several  named  municipalities,  including  the  town  of  Galt,  purport- 
ing to  authorize  these  corporations  or  the  councils  thereof  to  enter 
into  a contract  with  the  Hydro-Electric  Power  Commission  of 
Ontario  for  the  supply  of  electrical  power  to  be  transmitted  from 
Niagara  Falls,  are  confirmed  and  declared  to  be  sufficient,  legal, 
valid  and  binding  for  the  purposes  thereof. 
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This  confirmation  in  nowise  varies  or  enlarges  the  terms  of  the 
by-laws,  the  purposes  of  which  must  be  gathered  from  the  language 
in  which  they  are  framed.  For  the  purposes  so  expressed  the  by- 
laws are  declared  to  be  good  and  sufficient;  but  not  for  other 
purposes. 

By  sec.  4 of  the  same  statute  the  form  of  contract  set  forth  in 
schedule  to  the  Act,  the  terms  of  which  are  the  same  as  those 
contained  in  the  contract  which  the  respondent  has  declined  to 
sign,  is  declared  to  be  “a  sufficient  compliance  with  the  provisions 
of  the  said  AcV’ — the  statute  6 Edw.  VII.  ch.  15;  and  several 
named  municipal  corporations,  including  that  of  the  town  of 
Galt,  “are  authorized  and  empowered  to  enter  into  a contract 
with  the  said  Commission  in  said  form,  or  with  such  additions 
and  alterations  as  may  be  approved  of  by  the  Lieutenant-Governor 
in  Coimcil;”  and,  the  statute  proceeds,  “when  executed  the  said 
contract  shall  be  legal,  valid,  and  binding  on  the  parties  thereto 
for  the  purposes  of  the  said  Act.” 

It  is  contended  that  this  statute  either  declares  that  the  form 
of  contract  set  out  in  the  schedule  conforms  to  the  provisions  of 
each  of  the  by-laws  which  the  same  statute  -declares  to  be  valid, 
or,  if  not,  that  it  authorizes  and  empowers  each  municipal  corpora- 
tion named  to  enter  into  a contract  in  the  form  contained  in  the 
schedule,  notwithstanding  substantial  and  material  discrepancies 
between  its  terms  and  the  terms  contained  in  the  by-law  submitted 
for  the  approval  of  the  electorate  of  such  municipality  and  con- 
firmed by  the  first  section  of  the  Act. 

As  to  the  first  proposition,  it  is  sufficient  to  say  that  there  is  no 
such  declaration  in  the  statute.  It  contains  no  words  susceptible 
of  the  construction  contended  for;  there  is  nothing  equivalent  to  a 
declaration  by  the  Legislature  that  a contract  in  the  form  of  schedule 
“B”  is  or  is  to  be  deemed  in  conformity  with  the  terms  of  the 
several  by-laws  submitted  to  the  electorates  of  the  respective 
municipalities  mentioned  in  the  statute. 

The  second  proposition  may  be  presented  a little  more  plausibly. 
The  argument  may  be  most  forcibly  put  in  this  form:  The  Legis- 
lature had  before  it  the  by-law  of  the  town  of  Galt ; it  has  expressly 
confirmed  that  by-law;  it  must,  therefore,  be  taken  to  have  been 
fully  cognizant  of  its  terms.  The  Legislature  also  had  before  it 
and  approved  the  form  of  contract  contained  in  schedule  “B”;  and 
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it  must  likewise  be  taken  to  have  been  fully  cognizant  of  the  terms 
of  that  contract.  It  must,  therefore,  be  assumed  that  the  Legis- 
lature was  aware  that  there  was  a material  and  substantial  dis- 
crepancy, as  above  indicated,  between  the  terms  approved  of  by 
the  electorate  of  Galt  and  the  terms  contained  in  the  form  of  con- 
tract before  the  Legislature.  Nevertheless,  the  Legislature  has 
expressly  authorized  and  empowered  the  corporation  of  the  town 
of  Galt  to  enter  into  a contract  with  the  Commission  in  the  form 
contained  in  schedule  ‘‘B.”  It  has  by  so  doing  rendered  it  un- 
necessary to  obtain  the  consent  of  the  electors  to  a contract  in  this 
form. 

So  stated  this  appears  to  be  a formidable  argument.  But  what 
does  it  involve?  It  involves  the  proposition  that  the  Legislature, 
which  had  imposed,  as  a condition  precedent  to  the  right  of  the 
municipal  corporation  to  enter  into  a contract  for  the  taking  of 
power  from  the  Hydro-Electric  Power  Commission,  that  the  assent 
of  a majority  of  the  electors  to  such  contract  should  be  obtained, 
has,  by  this  indirect  method,  dispensed  with  such  consent  and 
waived  this  condition.  If  the  Legislature  intended  to  permit  each 
municipality  mentioned  in  the  statute  to  enter  into  this  con- 
tract without  the  assent  of  the  electorate  or  upon  terms  materially 
different  from  those  to  which  that  assent  had  been  obtained,  I 
cannot  but  think  that  this  intention  would  have  been  expressed 
directly  and  clearly,  and  would  not  have  been  left  to  inference  or 
implication  from  provisions  such  as  are  found  in  the  statute  8 
Edw.  VII.  ch.  22  (O.). 

Upon  examination,  the  form  of  contract  which  the  Legislature 
has  authorized  by  this  statute  is  found  to  recite  that  'Uhe  electors 
of  the  corporations  assented  to  by-laws  authorizing  the  corporations 
to  enter  into  a contract  mth  the  Commission  for  such  power.’’ 
This  must  assuredly  mean,  unless  the  word  “a”  is  to  be  deemed  to 
have  been  deliberately  inserted  as  a snare,  that  the  electors  have 
assented  to  by-laws  authorizing  the  corporations  to  enter  into  a 
contract  in  the  terms  of  the  form,  at  all  events  so  far  as  the  same 
are  material.  The  presence  of  this  recital  in  the  form  is  quite  in- 
consistent with  the  view  that  the  Legislature  intended  to  dispense 
with  the  condition  of  obtaining  the  assent  of  the  electorate  which 
it  had  by  the  earlier  Acts  deliberately  imposed. 

When  the  provisions  of  sec.  13  of  the  Act,  passed  in  the  year 
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1907,  ch.  19,  are  compared  with  the  provisions  of  sec.  7 of  the  Act  of 
1906,  ch.  15,  and  when  it  is  borne  in  mind  that  it  was  the  Act  of 
1907  which  was  in  force  when  the  statute  8 Edw.  VII.  was  enacted, 
it  becomes  still  more  clear  that  the  Legislature  contemplated,  by 
the  recital  found  in  schedule  to  the  latter  Act,  that  the  very 
terms  of  the  contract  to  be  executed  should  have  received  the  assent 
of  the  electorate  before  it  should  be  binding  on  the  municipal 
corporation.  Section  7 of  the  Act  of  1906  merely  required  that 
the  council  of  the  municipal  corporation  should  submit  to  the  electors 
“a  by-law  authorizing  the  municipal  corporation  to  enter  into  such 
contract.”  Section  13  of  ch.  19,  7 Edw.  VII.,  requires  that  there 
shall  first  be  a provisional  contract,  and  enacts  that  such  contract 
'‘shall  not  be  binding  upon  the  corporation  unless  and  until  a 
by-law  approving  the  same  has  been  submitted  to  and  has  received 
the  assent  ...  of  the  electors;”  and  further  requires  .that 
"a  copy  of  the  provisional  contract  shall  be  published  with  or  form 
part  of  the  by-law.”  The  electors,  therefore,  under  this  latter  Act, 
are  required  to  approve  of  the  identical  terms  of  the  contract  to  be 
executed  by  the  corporation,  and  it  was  no  doubt  such  an  approval 
which  the  Legislature  contemplated  should  be  had  when  it  author- 
ized the  insertion  in  the  form  of  contract  appended  to  the  statute 
of  1908  of  the  recital  that  "the  electors  of  the  corporations  assented 
to  by-laws  authorizing  the  corporations  to  enter  into  a contract 
with  the  Commission  for  such  power.” 

Reading  the  three  statutes  together,  and  having  regard  to  the 
reiteration,  in  the  form  of  contract  approved  of  in  the  last  statute, 
of  the  view  of  the  Legislature,  that  the  assent  of  the  electorate 
should  be  a condition  precedent  to  the  right  of  the  corporations  to 
enter  into  contracts  with  the  Hydro-Electric  Power  Commission 
for  the  delivery  of  electrical  power,  I think  it  would  be  subversive 
of  the  clear  intention  of  the  Legislature  to  hold  that  by  the  pro- 
visions of  ch.  22  of  8 Edw.  VII.  (0.)  the  assent  of  the  electorate  to  any 
contract  for  the  supply  of  electrical  energy  by  the  Hydro-Electric 
Power  Commission  to  the  municipalities  and  their  inhabitants  was 
dispensed  with.  The  language  of  sec.  4 of  8 Edw.  VII.  ch.  22  (O.), 
is  given  full  effect  by  holding  that  it  declares  an  instrument  in  the 
form  in  schedule  "B,”  when  approved  of  by  the  ratepayers,  to  be 
a contract  which  the  corporation  may  enter  into,  and  that  when 
so  entered  into  such  contract  shall  be  deemed  unexceptionable  in 


Ang-lin, 
1908 
In  re 

By-law  No. 
904  OF  THE 
Town  of 
Galt  ; 
Scott 

V. 

Patterson. 


280 


ONTARIO  LAW  REPORTS. 


[vOL. 


Ang-lin,  J. 
1908 
In  re 

By-law  No. 
904  OF  THE 
Town  op 
Galt  ; 
Scott 

V. 

Patterson  . 


all  respects.  But  to  first  require  the  assent  of  the  electorate  and, 
that  consent  having  been  procured  to  a proposition  in  well-defined 
terms,  by  subsequent  legislation  to  authorize  the  municipal  council 
to  enter  into  a contract  in  terms  clearly  and  essentially  different, 
yet  containing  a recital  which  can  only  be  read  as  meaning  that 
such  contract  had  the  assent  and  approval  of  the  electorate,  would 
be  such  an  extraordinary  proceeding  that  nothing  short  of  explicit 
language  would  justify  any  Court  in  attributing  to  the  Legislature 
such  an  intention. 

As  put  by  Spragge,  C.,  in  Township  of  Brock  v.  Toronto  and 
Nipissing  R.W.  Co.  (1870),  17  Gr.  425,  at  p.  433,  referring  to 
the  position  of  a municipal  council  in  regard  to  a matter  which  it 
had  submitted  to  the  electors:  '^In  all  essential  particulars — in 
everything  that  could  induce  ratepayers  to  vote  one  way  or  the 
other,  they  were,  I should  say,  bound,  as  a matter  of  good  faith, 
to  adhere  to  what  they  had  informed  the  ratepayers  they  intended 
to  do.” 

I am  therefore  of  opinion  that  upon  its  proper  construction  the 
statute  of  1908  should  not  be  read  as  authorizing  and  empowering 
the  corporation  of  the  town  of  Galt  to  enter  into  a contract  with  the 
Hydro-Electric  Power  Commission  in  the  form  of  schedule 
of  that  statute,  without  first  having  obtained  the  approval  of  its 
terms  by  the  electorate  as  required  by  sec.  13  of  the  statute  of 
7 Edw.  VII. 

I think  the  by-law  of  the  town  of  Galt,  No.  904,  could  only  be 
passed  in  breach  of  faith  with  the  electorate,  and  that  the  contract 
which  it  purported  to  require  the  mayor  to  execute  would  be  illegal 
and  contrary  to  the  requirements  of  the  statutes  6 Edw.  VII.  ch. 
15  (O.)  and  7 Edw.  VII.  ch.  19  (O.).  The  mayor,  in  my  view, 
was  justified  in  refusing  to  become  a party  to  the  perpetration  of 
these  illegal  acts. 

That  the  objection  of  the  mayor  was  not  factious  or  perverse, 
and  that  his  refusal  to  sign  was  honestly  based  upon  the  ground 
which  he  took  in  Court,  is  shewn  by  his  offer,  renewed  at  bar,  to 
sign  by-law  No.  904  and  to  execute  the  contract,  provided  the 
latter  were  amended  by  inserting  in  it  some  satisfactory  guarantee 
that  the  maximum  cost  of  power  delivered  at  Galt,  including  all 
the  matters  mentioned  in  paragraph  1 of  by-law  No.  848,  should  not 
exceed  $22  per  horse  power  per  annum. 
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Counsel  for  the  applicant  relied  much  upon  two  recent  decisions, 
the  one  by  the  learned  Chief  Justice  of  the  King’s  Bench:  In  re 
By-law  No.  775  of  the  City  of  Hamilton  and  T.  J.  Stewart,  Mayor 
of  the  said  City;  and  the  other  by  my  brother  Latchford,  In  re 
By-law  No.  891  of  the  Town  of  Berlin  and  Allan  Huber,  Mayor  of 
the  said  Town. 

The  decision  in  the  Stewart  case  has  no  bearing  upon  the  matters 
with  which  this  judgment  deals.  In  that  case  the  council  had 
submitted  to  the  electorate  a by-law  authorizing  a contract  with 
the  Hydro-Electric  Power  Commission,  and  that  by-law  had  re- 
ceived the  assent  of  the  electorate,  but  had  not  been  passed  by  the 
council.  Subsequently  the  council  passed  a by-law  authorizing  a 
contract  with  the  Cataract  Power  Company  for  the  delivery  and 
distribution  of  power  in  the  city  of  Hamilton.  Inasmuch  as  it 
involved  no  expenditure  of  money,  and  was  made  with  a private 
corporation,  the  by-law  authorizing  this  latter  contract  did  not 
require  the  approval  of  the  electorate.  The  mayor  of  Hamilton 
refused  to  sign  the  by-law.  It  was  clear  that  by  submitting  the 
matter  of  a contract  with  the  Hydro-Electric  Power  Commission 
to  the  electors  the  council  of  the  municipality  did  not  bind  itself 
to  enter  into  such  a contract,  and  it  was  therefore  merely  a question 
of  policy  whether  a contract  should  be  made  with  the  Cataract 
Power  Compan}^  Upon  such  a question  of  policy,  as  pointed  out  in 
Re  Kennedy  and  Boles,  supra,  the  Court  could  not  attempt  to  substi- 
tute its  discretion  for  that  of  the  council,  and,  there  being  no  question 
of  bad  faith  involved,  and  no  doubt  as  to  the  jurisdiction  and  power 
of  the  council  to  enact  the  by-law,  the  mayor  was,  almost  as  a 
matter  of  course,  required  by  summary  order  of  mandamus  to 
sign  the  by-law.  The  difference  between  that  case  and  the 
present  is  so  apparent  upon  a mere  statement  of  the  facts  that 
further  discussion  of  it  is  quite  unnecessary. 

The  decision  of  my  brother  Latchford  in  Re  Berlin  and  Huber 
seemed  at  first  to  present  difficulties.  In  that  case  the  by-law 
submitted  to  the  electorate  was  in  terms  identical  with  those  con- 
tained in  by-law  No.  848  submitted  to  the  electors  of  the  town  of 
Galt.  The  contract  which  the  mayor  of  Berlin  declined  to  sign 
was  the  same  contract  to  which  Mayor  Patterson  has  refused  to 
affix  his  signature.  A summary  order  of  mandamus  was  granted 
requiring  the  mayor  of  Berlin  to  execute  the  contract  in  the  form 
authorized  by  the  statute  8 Edw.  VII.  ch.  22,  sec.  4 (O.). 
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Upon  inquiry  from  my  brother  Latchford,  I have  learned  that 
the  facts  that  there  was  a difference  between  the  terms  of  the  by-law 
approved  by  the  electors  and  the  terms  of  the  contract  submitted 
for  execution,  and  that  such  difference  was  material  were  not  pressed 
upon  him  or  considered  by  him;  and  that  the  only  question,  which 
he  imderstood  that  he  was  called  upon  to  determine  on  the  applica- 
tion, was  whether  the  mayor  has  any  discretion  to  refuse  to  sign 
a contract  or  agreement  which  is  not  ultra  vires  or  illegal,  and  which 
his  council  has  regularly  approved  of  and  directed  him  to  sign. 
As  I understand  from  my  brother  Latchford,  he  did  not  intend  to 
determine,  and  did  not  determine,  that  a mayor  should  be  compelled 
by  mandamus  to  sign  a by-law  or  contract  which  would  be  ultra 
vires  of  the  council,  or  the  passing  of  which  would  clearly  involve 
the  commission  by  the  council  of  an  act  of  bad  faith  towards  the 
electorate. 

The  disposition  of  the  Berlin  case,  made  without  reservation  of 
judgment,  does  not,  therefore,  embarrass  me  in  dealing  with  the 
present  application,  which  I dispose  of  upon  groimds  which  were 
not  pressed  upon  or  dealt  with  by  my  brother  Latchford.  But, 
in  so  far  as  it  may  involve  any  departure  from  the  decision  in  the 
Berlin  case,  I am  authorized  to  state  that  this  judgment  is  pro- 
nounced with  the  concurrence  of  Mr.  Justice  Latchford. 

It  was  urged  at  bar  that  although  the  Court  should  be  of  opinion 
that  the  contract  differs  materially  from  the  terms  approved  of  by 
the  electorate,  the  mayor  should  nevertheless  be  required  by  man- 
datory order  to  execute  it,  and  the  by-law  ratifying  it,  because,  as 
counsel  maintained,  although  the  mayor  should  execute  both  by-law 
and  contract,  he  might  nevertheless  afterwards  institute  proceedings 
to  quash  the  by-law  and  to  have  the  contract  declared  invalid  and 
not  binding  upon  the  corporation.  The  circuity  which  such  a 
procedure  involves  is  a very  patent  and  cogent  objection  to  it. 
I cannot  believe  that  it  would  be  proper  that  the  Court  should  by  a 
summary  order  of  mandamus  require  the  mayor  to  execute  a by-law 
which  cannot  be  passed  without  gross  breach  of  faith  with  the 
electorate,  and  to  sign  a contract  which  contravenes  the  statutes 
and  contains  a recital  that  it  has  the  approval  of  the  electorate, 
where  the  established  fact  is  that  the  terms  approved  by  the  elec- 
torate differ  from  those  of  the  contract  in  most  material  particulars. 
To  compel  by  mandamus  the  doing  of  that  which  the  Court  would  in 
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subsequent  proceedings  declare  to  have  been  invalid  and  wrongful, 
would  seem  to  me  to  be  an  abuse  of  the  discretion  which  the  Court 
possesses  in  regard  to  the  granting  of  this  extraordinary  remedy. 
Lea:  neminem  cogit  ad  vana  seu  inutilia. 

As  said  by  Lord  Mansfield  in  Rex  v.  Askew  (1768),  4 Burr.  2186, 
at  p.  2189,  a writ  of  mandamus  “is  not  a writ  that  is  to  issue  of 
course,  or  to  be  granted  merely  for  asking,”  and  by  Lord  Hatherley 
in  Regina  v.  Churchwardens  of  All  Saints,  Wigan  (1876),  1 App. 
Cas.  611,  at  p.  622,  “when  the  Court  of  Queen’s  Bench  is 
invited  to  make  an  order  by  way  of  peremptory  mandamus, 
it  is  no  more  in  the  power  of  that  Court  than  of  any  other  Court, 
to  direct  that  to  be  done  which  is  not  lawful.” 

It  may  be  a matter  for  regret  if  the  result  of  the  refusal  of  the 
mandamus  sought  by  the  applicant  should  involve  any  serious 
interference  with  the  carr}dng  out  of  the  scheme  undertaken  by  the 
Hydro-Electric  Power  Commission;  but  this  does  not  afford  sufficient 
reason  for.  granting  the  present  application.  If  the  municipal 
council  does  not  see  its  way  to  amend  the  contract  submitted  by 
the  Hydro-Electric  Power  Commission,  so  as  to  make  it  conform 
to  the  terms  of  by-law  No.  848,  or  if  the  Commission  will  not  assent 
to  such  an  amendment  being  made,  a b}^-law  meeting  the  require- 
ments of  sec.  13  of  the  statute  of  7 Edw.  VII.  can  be  submitted  to 
the  electors  of  Galt,  and  they  will  then  have  an  opportunity  of 
expressing  their  approval  or  disapproval  of  the  corporation  entering 
into  a contract  with  the  Power  Commission  in  the  form  of  schedule 
“B”  to  the  statute  of  1908.  Should  the  electorate  approve  of  the 
contract,  it  may  then  be  executed,  and  the  delay  entailed  will 
probably  not  prove  serious. 

The  respondent,  having  appeared  in  person,  has  probably  in- 
curred no  costs  upon  the  present  application.  If,  however,  he  has 
incurred  any  taxable  costs,  he  is  entitled  to  have  them  paid  by  the 
applicant. 


Anglin,  J. 
1908 
In  re 

By-law  No. 
904  OF  THE 
Town  op 
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[IN  CHAMBERS.] 

Rex  V.  Warilow. 

Criminal  Law — Liquor  License  Act,  sec.  99 — Evidence  Taken  in  Shorthand 
— Consent — Waiver — Criminal  Code,  secs.  683,  711,  721. 

Upon  a prosecution  for  a second  offence  of  selling  intoxicating  liquor  with- 
out a license,  contrary  to  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245, 
the  evidence  was  taken  in  shorthand,  with  the  express  consent  of  the 
accused,  and  was  not  read  over  to  or  signed  by  the  witnesses,  as  required 
by  sec.  99.  The  accused  was  convicted  and  sentenced  to  imprisonment. 
Upon  the  return  to  a habeas  corpus: — 

Held,  following  The  King  v.  Janneau  (1907),  12  Can.  Crim.  Cas.  360,  that 
the  consent  amounted  to  a legal  waiver  of  a requirement  affecting  pro- 
cedure only;  and  the  prisoner  was  not  entitled  to  be  discharged. 
Semble,  that,  apart  from  any  consent  on  the  part  of  the  accused,  the  effect 
of  secs.  683,  711,  and  721  of  the  Criminal  Code,  warranted  the  course 
taken. 

Motion  on  behalf  of  the  defendant,  upon  the  return  to  a writ  of 
habeas  corpus,  for  his  discharge  from  custody,  in  the  circumstances 
stated  in  the  judgment. 

The  motion  was  heard  by  Anglin,  J.,  in  Chambers,  on  the  9th 
October,  1908. 

J.  B.  Mackenzie,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

October  16.  Anglin,  J.: — This  is  a motion  by  counsel  for  the 
defendant  for  the  discharge  of  his  client,  upon  the  return  to  a writ 
of  habeas  corpus.  Joshua  Warilow  was  convicted  on  the  22nd 
August,  1908,  by  the  police  magistrate  at  Owen  Sound  for  a second 
offence  of  selling  intoxicating  liquor  without  a license,  and  was 
sentenced  to  four  months’  imprisonment  without  hard  labour. 
The  only  objection  taken  to  this  conviction  is  that  the  evidence 
against  the  accused  was  not  taken  down  in  writing,  as  required  by 
sec.  99  of  R.S.O.  1897,  ch.  245.  This  section  reads  as  follows: 
“The  justices  shall  in  all  cases  reduce  to  writing  the  evidence  of  the 
witnesses  examined  before  them,  and  shall  read  the  same  over  to 
such  witnesses,  who  shall  sign  the  same.” 

As  pointed  out  in  Rex  v.  Brisbois  (1907),  15  O.L.R.  264,  the 
proceedings  under  the  Liquor  License  Act  are  to  be  conformable 
to  the  like  proceedings  under  the  Canada  Criminal  Code.  It  has 
been  held  that  under  the  corresponding  section  of  the  Code,  No.  682, 
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the  provisions  in  regard  to  reading  over  the  depositions  to  witnesses 
and  procuring  their  signatures  thereto,  are  directory,  and  that  non- 
compliance  with  these  provisions  will  not  deprive  the  magistrate 
of  jurisdiction:  Ex  p.  Doherty  (1894),  3 Can.  Grim.  Cas.  310.  But 
it  has  also  been  held  that  the  depositions  must  be  taken  in  writing, 
otherwise  the  conviction  will  be  quashed:  Re  Lacroix  (1907), 
12  Can.  Crim.  Cas.  297. 

The  depositions  in  the  present  case  were  taken  down  in  short- 
hand, and  were  not  read  over  to  the  witnesses  and  signed  by  them. 
I am  by  no  means  satisfied  that  depositions  taken  in  shorthand  are 
not  “evidence  reduced  to  writing”  sufficient  to  comply  with  the 
requirements  of  sec.  99  of  the  Liquor  License  Act.  Moreover, 
under  secs.  711  and  721  (3)  of  the  Code,  the  magistrate,  in  cases  of 
summary  conviction,  is  directed  to  take  the  evidence  of  witnesses 
in  the  manner  provided  by  part  XIV.  in  the  case  of  a preliminary 
inquiry.  Turning  to  this  part  of  the  Code,  I find  that  sec.  683 
expressly  authorizes  every  justice  holding  a preliminary  inquiry  to 
have  the  evidence  taken  in  shorthand  by  the  stenographer.  Apart, 
therefore,  from  any  consent  on  the  part  of  the  accused  to  permit  the 
evidence  to  be  taken  in  shorthand,  I incline  to  the  view  that  the 
combined  effect  of  secs.  711  and  721,  with  sec.  683,  warrants  that 
course. 

But  in  the  present  instance  the  evidence  was  taken  in  shorthand 
with  the  express  assent  of  the  accused.  This  was  stated  by  Mr. 
Mackenzie.  In  The  King  v.  Janneau  (1907),  12  Can.  Crim.  Cas.  360, 
Mr.  Justice  Davidson,  in  a very  careful  judgment  reviewing  the 
authorities,  reached  the  conclusion  that  in  the  case  of  a summary 
conviction  the  consent  of  the  accused  that  the  evidence  should  not 
be  taken  in  writing  is  effective  in  law,  because  it  establishes  a legal 
waiver  of  what  the  learned  Judge  holds  to  be  a^  mat  ter  of  procedure 
only.  A fortiori,  a consent  that  the  evidence  be  taken  in  shorthand 
should  be  effective.  Following  The  King  v.  Janneau,  and  also  for 
the  reasons  which  I have  above  indicated,  I am  of  opinion  that  the 
objection  taken  cannot  prevail. 

The  motion  for  discharge  will,  therefore,  be  refused,  and  the 
defendant  will  be  remanded  to  custody. 


Anglin,  J. 
1908 


Rex 

V. 

Warilow. 
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[DIVISIONAL  COURT.] 

Pennock  et  ux.  V.  Mitchell  et  al. 

'Negligence — Cutting  Channel  through  Ice  Formed  over  Navigable  Water 
— Right  of  Navigation — Failure  to  Guard  Opening — Criminal  Code, 
sec.  287 — Drowning  of  Person  Skating — Cause  of  Action — Findings  of 
Jury. 


The  defendants,  for  the  purpose  of  placing  two  vessels  in  winter  quarters, 
cut  a channel  through  the  ice  formed  over  the  waters  of  a navigable  ,3^ 
harbour.  They  placed  the  vessels  at  different  points,  making  for  these 
purposes,  at  the  inner  end  of  the  channel  which  they  cut,  two  openings, 
which  left  a triangular  piece  of  ice  attached  to  the  shore.  This  piece  of 
ice,  the  jury  found,  was  subsequently  washed  away  by  the  swell  of  one  ' 
of  the  vessels  while  in  motion.  The  daughter  of  the  plaintiffs,  in  skating 
upon  the  ice,  went  through  some  thin  ice,  which  the  jury  found  to  have 
been  at  a point  within  the  space  previously  occupied  by  the  triangular 
piece  of  ice,  and  was  drowned.  The  jury  found  that  failure  to  protect 
the  opening  made  by  the  defendants  was  negligence  which  caused  the 
girl’s  death : — 

Held,  that  the  defendants  were  subject  to  the  obligation  imposed  by  the 
Criminal  Code,  sec.  287,  and  the  common  law,  to  guard  the  opening 
made  by  them,  although  made  for  purposes  of  navigation;  and  that 
failure  to  discharge  that  obligation,  resulting  in  the  death  of  the 
plaintiffs’  daughter,  gave  the  plaintiff’s  a good  cause  of  action. 

Held,  also,  that  the  findings  of  the  jury  were  sufficient  to  support  a judg- 
ment for  the  plaintiff's. 

Judgment  of  Magee,  J.,  affirmed. 


Appeal  by  the  defendants  from  the  judgment  of  Magee,  J., 
upon  .the  findings  of  a jury,  in  favour  of  the  plaintiffs,  the  father 
and  mother  of  a girl  who  was  drowned  while  skating  on  the  ice  in 
Gananoque  harbour  in  December,  1906,  to  recover  damages  for 
her  death,  by  reason,  as  alleged,  of  the  negligence  of  the  defend- 
ants in  cutting  a channel  through  the  ice  in  order  to  place  a tug 
and  scow  in  winter  quarters,  and  neglecting  to  give  warning  to 
persons  going  upon  the  ice  of  the  danger  and  neglecting  to  guard 
the  dangerous  places. 

The  questions  left  to  the  jury  and  their  answers  thereto  were  as 
follows : — 

1.  Had  the  ice  been  removed  by  the  defendants,  in  the  ordinary 
course  of  their  business,  for  purposes  of  navigation,  at  the  placej 
where  the  plaintiffs’  daughter,  Lucy  Maud  Pennock,  was  drowned?! 

A.  They  had  not  cut  it  at  that  place.  fj 

2.  Had  the  ice  broken  away  at  that  place  after  the  cutting  by! 

the  defendants,  and,  if  so,  from  what  cause?  | 

A.  (1)  Yes.  (2)  Broken  by  swell  of  tug.  'h 
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3.  After  the  defendants  made  the  cutting,  had  ice  formed 
sufficiently  strong  to  support  persons  skating  over  such  cutting 
except  at  the  spot  where  the  drowning  took  place? 

A.  No. 

4.  If  so,  was  there  an  absence  of  ice  at  the  place  of  drowning  or 
thinner  ice  there  than  elsewhere  over  the  cutting  by  defendants? 

A.  (1)  No.  (2)  Possibly  thinner. 

5.  If  at  the  place  of  drowning  there  was  such  absence  of  ice 
or  thinner  ice,  was  such  absence  or  thinner  condition  of  ice  owing 
to  any  act  or  default  of  the  defendants  subsequent  to  the  removal 
of  ice  by  them,  or  was  it  owing  to  natural  causes  or  to  what  cause  ? 

A.  Owing  to  natural  causes. 

6.  Were  the  defendants  guilty  of  negligence  which  caused  the 
death  of  the  plaintiffs’  daughter  by  drowning? 

A.  Yes. 

7.  If  so,  wherein  did  such  negligence  consist? 

A.  By  not  protecting  this  cutting  by  guard,  fence,  or  bushes. 

8.  Could  Lucy  Maud  Pennock  by  the  exercise  of  reasonable  care 
have  avoided  the  drowning? 

A.  No. 

9.  If  so,  wherein  did  she  fail  to  exercise  reasonable  care? 

(Not  answered.) 

10.  If  the  plaintiffs,  or  either  of  them,  be  entitled  to  damages, 
at  what  sum  do  you  assess  the  same? 

A.  $500. 

11.  How  do  you  apportion  the  same? 

A.  To  William  Alonzo  Pennock  $200;  to  Hester  Pennock,  $300. 

The  appeal  was  heard  by  a Divisional  Court  composed  of  Mulock, 
C.J.Ex.D.,  Anglin  and  Clute,  JJ.,  on  the  13th  and  14th  October, 
1908. 

G.  F.  Henderson,  K.C.,  and  J.  A.  Jackson,  for  the  defendants. 
The  negligence  charged  is  that  the  defendants  failed  to  warn  persons 
travelling  on  the  ice.  The  jury  found  that  the  defendants  had  not 
cut  the  ice  where  the  drowning  occurred.  The  findings  of  the  jury 
are  peculiar,  and  do  not  really  support  the  judgment.  The  evidence 
shews  that  the  girl  fell  into  an  air-hole.  The  plaintiffs  have  not 
moved  against  the  findings.  We  complain  of  the  answer  to  the  8th 
question,  as  not  warranted  by  the  evidence.  As  to  the  right  o£ 
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passage  over  ice,  see  McDonald  v.  Lake  Simcoe  Ice  Co.  (1898-9),  29 
O.R.  247,  26  A.R.  411;  S.C.,  sub  nom.  Lake  Simcoe  Ice  Co.  v. 

Pennock 

V. 

Mitchell. 

McDonald  (1901),  31  S.C.R.  130;  Cullerton  v.  Miller  (1894),  26 
O.R.  36;  Sickles  v.  New  Jersey  Ice  Co.  (1897),  153  N.Y.  83;  Wood- 
man V.  Pitman  (1887),  79  Me.  456.  This  is  a case  in  which  negligence 
is  charged,  but  no  negligence  is  shewn.  The  right  of  navigation  is  a 
public  right;  the  right  of  skating  is  a private  right.  We  did  not 
guard  or  inclose  by  bushes,  as  it  is  said  we  should  have  done,  under 
sec.  287  of  the  Criminal  Code.*  An  action  will  not  lie  for  breach  of 
that  enactment:  see  Tompkins  v.  Brockville  Rink  Co.  (1899),  31 
O.R.  124,  cited  in  Plouffe  v.  Canada  Iron  Furnace  Co.  (1905),  10 
O.L.R.  37,  11  O.L.R.  52Q.  The  right  of  navigation  is  a paramount 
right.  A person  who  makes  a channel  through  ice,  legally  and 
without  negligence,  does  not  owe  a duty  to  “bush”  or  otherwise 
warn  pleasure-seekers.  Famham  on  Waters,  pp.  560-1,  shews 
the  general  law,  and  cites  the  cases.  The  answer  of  the  jury  to  the 
3rd  question  cannot  be  supported  on  the  evidence. 

E.  D.  Armour,  K.C.,  and  W.  B.  Carroll,  -K.C.,  for  the  plaintiffs. 
The  action  is  based  on  a breach  of  sec.  287  of  the  Code  and  the 
Fatal  Accidents  Act,  R.S.O.  1897,  ch.  166,  sec.  2;  and  secondly  on 
negligence.  We  have  a cause  of  action  on  the  first  ground:  see 
Lewis’s  Blackstone,  vol.  3,  p.  19,  where  the  ground  for  holding  that 
no  action  would  lie  is  stated.  Lord  Campbell’s  Act  gives  the  right, 
and  the  two  together  give  the  cause  of  action.  The  harbour  being 

* 287.  Every  one  is  guilty  of  an  offence  and  liable,  on  summary  con- 
viction, to  a fine  or  imprisonment  with  or  without  hard  labour,  or  both,  who, — 

(a)  cuts  or  makes,  or  causes  to  be  cut  or  made,  any  hole,  opening,  aper- 
ture or  place,  of  sufficient  size  or  area  to  endanger  human  life,  through  the  ice 
on  any  navigable  or  other  water  open  to  or  frequented  by  the  public,  and 
leaves  such  hole,  opening,  aperture  or  place,  while  it  is  in  a state  dangerous 
to  human  life,  whether  the  same  is  frozen  over  or  not,  uninclosed  by  bushes  or 
trees  or  unguarded  by  a guard  or  fence,  of  sufficient  height  and  strength  to 
prevent  any  person  from  accidentally  riding,  driving,  walking,  skating  or 
falling  therein;  or, 

(b)  being  the  owner,  manager  or  superintendent  of  any  abandoned  or 
unused  mine  or  quarry  or  property  upon  or  in  which  there  is  any  excavation 
of  a sufficient  area  and  depth  to  endanger  human  life,  leaves  the  same  un- 
guarded and  uninclosed  by  a guard  or  fence  of  sufficient  height  and  strength 
to  prevent  any  person  from  accidentally  riding,  driving,  walking  or  falling 
therein;  or, 

(c)  omits  within  five  days  after  conviction  of  any  such  offence  to  so 
guard  or  inclose  the  same  or  to  construct  around  or  over  such  exposed  opening 
or  excavation  a guard  or  fence  of  such  height  and  strength. 

2.  Every  one  whose  duty  it  is  to  guard  such  hole,  opening,  aperture  or 
place  is  guilty  of  manslaughter  if  any  person  loses  his  life  by  accidentally 
falling  therein  while  the  same  is  so  unguarded  ori  unnclosed. 
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a highway,  there  must  be  such  a reasonable  user  of  it  by  the  navigat- 
or as  will  not  result  in  injury  to  others.  The  right  is  to  traverse 
the  highway:  see  Farnham  on  Waters,  p.  651;  Gould  on  Waters, 
3rd  ed.,  p.  211.  The  definition  of  ‘‘navigation”  is  given  in  Coulson 
& Forbes  on  Waters  (ed.  of  1880),  pp.  421,  438.  Cutting  such  as 
this  had  never  been  done  before  in  this  harbour,  and  people  were 
not  prepared  for  it.  It  was  at  a place  frequented  by  the  public. 
The  jury  were  quite  justified  in  finding  negligence.  The  defendants 
were  making  an  extraordinary  use  of  the  highway,  and  one  that 
called  for  great  care.  The  witnesses  do  not  say  that  the  girl  fell 
into  an  air-hole.  The  findings  of  the  jury  are  warranted  by  the 
evidence.  See  Hinsley  v.  London  Street  R.W . Co.  (1908),  16  O.L.R. 
356;  O’Leary  v.  Ottaioa  Electric  R.W.  Co.  (1908),  12  O.W.R.  469. 
The  Tompkins  case,  when  properly  understood,  is  not  against  the 
plaintiffs’  right.  Navigation  had  closed,  and  the  public  had  a right 
to  assume  that  the  ice  could  be  safely  used. 


D.  C. 
1908 

Pennock 

V. 

Mitchell. 


Henderson,  in  reply. 


October  14.  The  judgment  of  the  Court  was  delivered  by 
Anglin,  J.: — The  defendants,  for  the  purpose  of  placing  a small  tug 
and  scow  in  winter  quarters,  cut  a channel  through  the  ice  in  Gan- 
anoque  bay  after  navigation  had  practically  closed,  and  the  ice, 
formed  for  some  two  weeks,  had,  in  many  places,  attained  a 
thickness  of  some  five  to  eight  inches.  They  placed  the  boat  at 
one  point  and  the  scow  at  another,  making  for  these  purposes,  at 
the  inner  end  of  the  channel  which  they  cut,  two  openings,  which 
left  a triangular  piece  of  ice  attached  to  the  shore.  This  piece  of  ice, 
the  jury  found,  was  subsequently  washed  away  by  the  swell  of  the 
tug  wFile  in  motion.  The  daughter  of  the  plaintiffs,  in  skating 
upon  the  ice  on  the  day  after  the  tug  was  last  brought  in,  went 
through  some  thin  ice,  which  the  jury  found  to  have  been  at  a point 
within  the  space  previously  occupied  by  the  triangular  piece  of  ice 
so  washed  away. 

In  my  view,  the  whole  opening  caused  by  the  action  of  the  de- 
fendants must  be  regarded  as  a single  cutting  for  the  purposes  of 
the  present  action.  The  triangular  piece  of  ice  would  not  have 
been  carried  away  but  for  the  deprivation  of  lateral  support  due 
to  the  cutting  of  the  channels.  Its  ultimate  disappearance  was  the 
direct  result  of  the  defendants’  act  in  moving  their  tug  in  the  channel 
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cut  by  them.  The  channel  cuttings,  and  the  space  occupied  by 
the  triangular  piece  of  ice  which  disappeared,  may,  therefore,  be 

Pennock 

V. 

Mitchell, 

treated  as  one  opening  made  in  the  ice  by  the  defendants. 

The  6th  and  7th  answers  of  the  jury,  finding  that  failure  to  protect 
the  cutting  or  opening  made  by  the  defendants  in  the  ice  was 

Anglin,  J. 

negligence  which  caused  the  death  of  Miss  Pennock,  read  in  the  light 
of  the  charge,  involve  findings  that  the  condition  of  the  ice  in  the 
cutting  where  the  unfortunate  girl  fell  in,  was  such  that  the  de- 
fendants were  still  under  the  obligation  to  keep  it  guarded,  and  that 
the  ice  was  there  insufficient  to  support  skaters.  It  follows  that, 
in  the  opinion  of  the  jury  (and  there  is  evidence  to  support  such  a 
finding),  the  ice  at  the  point  of  collapse  would,  but  for  the  cutting 
of  the  defendants,  have  been  sufficient  to  support  the  girbs  weight; 
otherwise  the  omission  to  guard  the  opening  could  not  properly 
have  been  found  to  be  negligence  causing  the  girl’s  death.  It  follows 
that  the  weakness  at  the  point  where  the  accident  occurred  was  not 
due,  in  the  opinion  of  the  jury,  to  an  air-hole  which  would  have 
been  there  had  the  defendants  made  no  cutting,  but  that  the  thin- 
ness of  ice  more  marked  at  that  point  (if  it  existed)  was  due  to 
currents  or  other  natural  causes  which  delayed  the  formation  of  ice 
there.  Of  these  natural  causes  the  defendants  took  all  risks  when 
they  undertook  to  make  the  opening,  and  they  must  be  charged 
with  the  obligation  of  taking  any  greater  degree  of  care  in  regard  to 
maintaining  guards  which  such  conditions  rendered  necessary  to 
insure  the  safety  of  persons  entitled  to  use  the  ice  for  lawful  purposes . 
Ha\dng  cut  the  ice,  they  were  bound  to  guard  the  cutting,  at  all 
events  until  the  places  where  ice  would  form  most  slowly  had  become 
safe  for  passage,  or  at  least  as  safe  as  they  would  have  been  had  the 
defendants  not  made  the  opening.  It  is,  therefore,  unnecessary,  in 
my  opinion,  to  consider  whether  or  not  the  third  finding  of  the  jury, 
namely,  that  the  ice  was  too  thin  over  the  cutting,  elsewhere 
than  at  the  spot  where  the  drowning  took  place,  to  support 
traffic,  is  sustainable  upon  the  evidence. 

It  may  well  be  that,  having  made  an  opening,  they  would  be 
obliged  to  keep  protection  up  until  the  following  spring,  to  guard 
against  possible  danger  from  the  ice  where  it  had  been  cut  not  being 
as  thick  as  that  surrounding  it,  and,  therefore,  apt  to  give  way 
sooner  in  the  spring  season.  But  this  point  it  seems  not  necessary 
to  consider  at  present. 

XVII.] 


ONTARIO  LAW  REPORTS. 


291 


The  jury  have  found  that  the  defendants  failed  to  discharge  the 
obligation  still  incumbent  upon  them  to  maintain  a guard  at  the 
time  when  the  plaintiffs’  daughter  was  drowned;  such  a finding 
they  necessarily  made  when  they  found  that  the  defendants’  failure 
to  guard  was  negligence  which  caused  the  death  of  the  plaintiffs 
daughter.  If  persons  breaking  ice,  as  these  defendants  did,  are  in 
law  bound  to  guard  the  opening,  the  answers  of  the  jury,  in  my 
opinion,  are  quite  sufficient  to  support  the  judgment  entered  upon 
them.  I have  no  doubt  that  the  defendants  were  subject  to  that 
obligation,  and  that  failure  to  discharge  it,  resulting  in  the  death 
of  the  plaintiffs’  daughter,  gave  the  plaintiffs  a good  cause  of  action. 

Mr.  Henderson  relied  much  upon  the  argument  that  the  right 
of  navigation  is  paramount,  and  that,  the  opening  having  been 
made  for  purposes  of  navigation,  no  duty  was  imposed  upon  the 
defendants,  either  under  the  Criminal  Code  or  by  the  common  law, 
to  guard  it.  In  my  opinion,  both  the  obligation  imposed  by  the 
Criminal  Code  and  any  obligation  which  the  common  law  imposes, 
attach  to  persons  making  openings  in  ice  as  these  defendants  did. 
Such  an  obligation  in  no  wise  interferes  with  the  paramount  char- 
acter of  the  right  of  navigation.  It  is  an  instance  of  applying  the 
maxim,  which  may  be  said  to  be  almost  universal  in  its  application 
in  law,  sic  utere  tuo  ut  alienum  non  Icedas.  The  right  to  cut  through 
ice  for  purposes  of  navigation  may  be  admitted,  and  yet,  in  places 
where  the  public  have  the  right  to  use  that  ice  as  a common  highway 
or  for  other  lawful  purposes,  and  where  they  are  in  the  habit  of 
so  using  it,  there  is  imposed  upon  those  who  make  openings,  whether 
for  the  purpose  of  navigation  or  any  other  purpose,  the  duty  of 
protecting  them  so  that  they  shall  not  be  traps  into  which  the 
unwary  may  fall. 

For  these  reasons  the  appeal,  in  my  opinion,  fails,  and  should 
be  dismissed  with  costs. 
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July  23. 
Nov.  2 


Eby-Blain  Co.  et  al.  v.  Montreal  Packing  Co. 

Chose  in  Action — Assignment  of  Book  Debts  to  Creditor — Vo  'Notice  There- 
of to  Debtors — Validity  of. 

Plaintiffs  were  assignees  of  certain  books  debts,  notice  of  the  assignment 
of  which  was  not  given  to  the  debtors.  Subsequently  the  debts  were 
paid  by  cheques  to  the  assignor  who  was  collecting  them  for  the  plain- 
tiffs under  an  arrangement  with  them.  The  defendants  who  were  also 
creditors  of  the  assignor  and  who  had  notice  of  the  assignment  obtained 
possession  of  the  cheques  from  a clerk  of  the  assignor: — 

Held,  that  the  plaintiffs  were  entitled  to  recover  the  amount  of  the  cheques, 
as  absence  of  notice  to  the  debtors  under  sub-sec.  5 of  sec.  58  of  the 
Judicature  Act  could  not  be  taken  advantage  of  by  the  defendants,  after 
the  debtors  had  paid  the  agent  of  the  assignees. 


This  was  an  action  brought  to  recover  two  sums  of  $107.61 
and  $623.01,  alleged  to  be  due  by  the  defendants  to  the  plaintiffs. 


The  action  was  tried  before  Teetzel,  J.,  at  North  Bay  on 
June  24th,  and  at  Toronto  on  July  14th,  1908. 

On  the  14th  May,  1907,  the  plaintiffs,  the  Eby-Blain  Com- 
pany, obtained  from  one  Atkinson  an  assignment  of  present 
and  future  book  accoimts  as  security  for  past  indebtedness 
and  for  further  advances.  No  notice  of  the  assignment 
was  given  to  the  parties  owing  the  book  accounts.  Until 
about  July  26th,  1907,  Atkinson  was  permitted  to  collect  the 
accounts,  and  use  the  proceeds  in  paying  general  expenses  and 
liabilities,  but  at  that  time  this  privilege  was  withdrawn,  and  he 
was  constituted  agent  for  Eby-Blain  Co.  to  make  the  collections 
solely  for  their  benefit. 

The  defendants  were  also  creditors  of  Atkinson,  and  on  29th 
August  they  were  notified  of  the  assignment  to  Eby-Blain  Co. 

On  July  2nd,  1907,  the  defendants  wrote  to  the  plaintiffs 
that  Messrs.  E.  & S.  Atkinson,  with  whom  the  defendants  had 
a somewhat  large  credit,  and  who  were  asking  for  a little  delay, 
had  referred  them  to  the  plaintiffs  as  to  their  standing,  the 
defendants  'stating  that  any  information  received  would  be 
treated  as  strictly  confidential. 

To  this  the  plaintiffs  replied,  on  July  5,  that  they  also  were 
largely  interested,  and  that,  after  visiting  Haileybury,  and  seeing 
Mr.  S.  Atkinson,  who  had  taken  over  the  business,  they  had 
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arranged  to  give  him  a larger  line  of  credit  on  special  terms, 
with  a view  of  keeping  in  touch  with  the  business  and  putting 
it  into  financial  shape;  and  stating  that,  notwithstanding  that 
Atkinson  had  sustained  great  loss  by  the  fire  in  August — the 
fire  which  had  destroyed  nearly  the  whole  business  section  of 
the  place — he  had  made  no  attempt  to  compromise,  as  many 
others  had  done,  but  had  gone  to  the  old  country,  with  the  ex- 
pectation of  raising  sufficient  money  from  his  share  of  his 
father’s  estate,  which,  on  his  mother’s  death,  would  be  from 
$50,000  to  $60,000  to  pay  off  his  liabilities,  and  though  he  had 
failed  in  doing  so,  he  had  brought  with  him  credentials,  through 
which  he  had  raised  $15,000,  which  he  had  applied  towards  his 
liabilities  and  to  financing  his  business ; and,  after  referring  to  a 
new  building  which  he  was  erecting,  the  upper  part  of  which  was 
being  fitted  up  as  lawyers’  offices,  and  from  which  he  would  get 
high  rents,  which  would  be  sufficient  to  pay  off  all  interest,  taxes 
and  charges  and  the  principal  within  five  years,  they  stated  that 
they  felt  that  if  Mr.  Atkinson  were  given  a fair  chance  and  rea- 
sonable assistance  he  should  soon  be  in  a position  to  finance 
his  business  a good  deal  more  comfortably  than  he  had  been 
doing  for  some  time  past. 

On  the  27th  September  an  agent  of  the  defendants  called  at 
Atkinson’s  store  during  his  absence,  and  prevailed  upon  the  book- 
keeper to  deliver  to  him,  on  account  of  the  defendants’  claim, 
$107.61  in  cash  and  cheques  of  persons  owing  book  accounts  to 
Atkinson  amounting  to  $623.01.  It  was  not  shewn  how  much, 
if  any  part,  of  the  $107.61  represented  collections  on  book  accounts. 

The  action  is  to  recover  these  two  sums.  The  claim  for  $107.61 
was  disallowed  at  the  trial. 

R,  McKay,  for  the  plaintiffs. 

M.  H.  Ludwig,  for  the  defendants. 

The  learned  Judge  reserved  his  decision,  and  subsequently 
delivered  the  following  judgment: — 

[The  learned  Judge,  set  out  the  facts  and  proceeded.] 

July  23,  1908.  Teetzel,  J.  : — The  determination  of  plaintiffs’ 
right  depends  upon  the  answer  to  the  question,  whose  property 
were  those  cheques  at  the  time  they  were  handed  to  the 
defendants’  agent? 
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With  great  respect  for  Mr.  Ludwig’s  very  clever  argument 
on  the  effect  of  no  notice  having  been  given  to  the  debtors,  I am 
of  the  opinion  that,  rmder  the  circumstances  of  this  case,  the 
absence  of  such  notice  does  not  affect  the  plaintiffs’  right.  As 
between  Atkinson  and  the  Eby-Blain  Company,  the  former,  by 
the  assignment,  divested  himself  of  all  property  in  the  book  ac- 
counts, and,  after  his  appointment  as  agent  to  collect  and  trans- 
mit the  proceeds,  any  other  disposition  of  them  would  have  been 
wrongful. 

When  the  cheques  were  delivered  to  the  defendants,  they  had 
actual  notice  of  the  assignment  of  the  accounts  represented  by 
the  cheques,  and  the  fact  that,  as  between  Eby,  Blain  Co.  and 
the  debtors,  the  former  could  not  have  maintained  in  their  own 
name  an  action  by  reason  of  no  notice  of  the  assignment  having 
been  given  under  sec.  58,  sub-sec.  5,  of  the  Judicature  Act,  can- 
not be  taken  advantage  of  by  the  defendants  after  the  debtors 
had  paid  the  accounts  to  the  assignees’  agent.  Without  the 
notice  the  plaintiffs  were  equitable  owners  of  the  book  accomits, 
and  after  payment  to  their  agent  their  title  was  complete  both  as 
against  the  debtors  who  paid  Atkinson  and  the  defendants,, 
who  had  notice  of  the  equitable  interest. 

I am  also  unable  to  find  that  the  plaintiffs  are  in  any  way 
estopped  from  recovering.  Even  if  it  could  be  fairly  argued, 
and  I do  not  concede  that  it  could,  that  the  letter  from  the  plain- 
tiff to  the  defendant  of  July  5th  was  calculated  to  mislead  the 
defendants,  there  is  no  evidence  that  the  defendants  made  further 
advances  to  Atkinson  or  did  anything  else  to  their  prejudice  in 
consequence  of  it. 

There  are  no  facts  to  bring  the  case  within  any  of  the  recog- 
nized propositions  of  an  estoppel  in  pais  for  an  illuminative  dis- 
cussion, of  which  see  Carr  v.  London  and  North  Western  R.W. 
Co.  (1875),  L.R.  10  C.P.  307,  cited  by  Mr.  Ludwig. 

Judgment  will,  therefore,  be  for  the  plaintiffs  for  $623.01  and 
interest  from  25th  October,  1907  (date  of  first  demand)  and  costs. 

From  this  judgment  the  defendants  appealed  to  the  Divisional 
Court. 

On  November  2nd,  1908,  the  appeal  was  heard  before  Falcon- 
bridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 
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M.  H.  Ludwig,  for  the  appellants.  The  assignment  of  the 
book  debts  was  invalid  as  against  the  defendants.  There  should 
have  been  notice  to  the  assignor's  debtors  of  such  assignment. 
The  debts  were  choses  in  action,  and  notice  was  necessary  to  com- 
plete the  plaintiffs’  title  in  them.  In  Warren’s  Choses  in  Action, 
p.  176,  it  is  laid  down  that  express  notice  in  writing  of  the  assign- 
ment must  be  given  to  the  person  from  whom  the  assignor  would 
have  been  entitled  to  claim  the  chose  in  action;  that  is,  the  notice 
must  be  given  to  the  person  against  whom  the  assignor  would 
have  been  entitled — had  he  not  assigned  his  interest — to  have 
demanded  the  payment  of  the  debt,  or  to  have  reclaimed  the 
chose  in  action;  and  in  Godefroi  on  Trusts,  3rd  ed.,  p.  79,  it  is 
said  that  the  legal  title  remains  in  the  assignor  until  notice  is  given. 
The  assignment  is  only  effectual  to  pass  a complete  title  to  the 
debt  or  chose  in  action  from  the  date  of  the  notice,  and  this  is 
borne  out  by  the  cases  cited  in  the  authorities  referred  to.  The 
plaintiffs  are  estopped  by  the  letter  of  July  5 : Carr  v.  London 
and  North  Western.  R.W.  Co.  (1875),  L.R.  10  C.P.  307. 

R.  McKay,  for  the  respondents,  was  not  called  on. 

The  judgment  of  the  Court  was  delivered,  at  the  close  of  the 
argument,  by  Falconbridge,  C.J.K.B. 

We  agree  with  the  learned  trial  Judge  that,  there  was  a valid 
assignment  to  the  plaintiff,  notice  to  the  debtors  not  being  essen- 
tial to  its  validity;  and  nothing  has  been  shewn  on  which  an 
estoppel  could  be  based. 

The  appeal,  therefore,  must  be  dismissed  with  costs. 
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[RIDDELL,  J.] 

Freeman  v.  Canadian  Guardian  Life  Insurance  Co. 

Company — Shares — Forfeiture  for  Non-payment  of  Call — Promissory  Note 
— Non-presentment — Effeet  of — Bills  of  Exchange  Act,  sec.  183 — Con- 
dition— Extension  of  Time — Suspension  of  Debt — Revival  on  Non-pay- 
ment of  Note — Covenant  under  Seal  to  Pay  Call — Effect  of  Parol  Ar- 
rangement— Remedy  for  Illegal  Forfeiture — Declaration — Damages. 

The  plaintiff,  in  subscribing  for  10  shares  of  the  capital  stock  of  the  de- 
fendants, an  incorporated  company,  covenanted  under  seal  to  pay  $12.50 
per  share  and  “all  other  calls,  if  any,  as  the  same  may  from  time  to 
time  be  made.”  He  paid  the  $12.50  and  an  additional  call  of  21/2  per 
cent.,  and  received  a stock  certificate.  The  defendants  subsequently 
made  a call  of  5 per  cent.,  and,  in  writing  to  the  plaintiff  requesting 
him  to  pay  $50  therefor,  they  offered  to  take  a promissory  note  for  that 
amount,  and  enclosed  a blank  note  for  the  purpose,  stating  in  the  letter 
that  the  giving  of  a note  simply  meant  an  extension  of  time  for  pay- 
ment, and  that  in  the  event  of  non-payment  the  shares  would  be  liable 
to  be  forfeited.  The  plaintiff  filled  up  and  signed  the  note,  but  made 
some  alterations  therein — one  being  the  addition  of  the  words  “at  the 
Molsons  Bank,  market  branch.”  This  was  accepted  by  the  defendants, 
but  was  not  presented  for  payment  at  the  branch  indicated,  where  the 
plaintiff  at  all  times  had  a sufficient  balance  to  pay  it,  and  it  was  not 
paid.  The  board  of  directors  thereu|X)n  purported  to  forfeit  the  plain- 
tiff’s shares,  and  notified  the  plaintiff  of  the  forfeiture:  — 

Held,  that,  giving  effect  to  the  notice  in  accordance  with  which  the  note 
was  sent,  and  consequently  to  the  terms  of  which  the  plaintiff  must  be 
considered  to  have  agreed,  the  sole  effect  of  the  note  was  to  give  time 
to  pay  the  debt;  and,  the  debt  admittedly  not  having  been  paid  at  the 
due  date  of  the  note,  the  defendants  were  within  their  legal  rights  in 
forfeiting  the  shares. 

But,  if  there  were  no  such  condition,  the  most  that  could  be  said  was 
that  the  note  was  given  for  and  on  account  of  the  debt,  and  the  only 
effect  of  non-presentment  upon  such  a note  is  upon  the  question  of 
costs  (Bills  of  Exchange  Act,  sec.  183)  ; the  note  is,  quoad  the  debtor, 
a promise  to  pay  generally;  and  the  debt,  as  the  note  became  overdue 
and  was  unpaid  and  unproductive  in  the  hands  of  the  creditor,  revived. 
Dictum  of  Armour,  C.J.,  in  Merchants  Bank  of  Canada  v.  Henderson 
(1897),  28  O.R.  360,  followed. 

Held,  also,  that,  a call  having  been  regularly  made,  an  action  could  have 
been  brought  upon  the  plaintiff’s  covenant,  and  payment  enforced  not- 
withstanding the  parol  arrangement. 

Held,  also,  that  the  plaintiff  would  not,  in  any  view,  be  entitled  to  dam- 
ages for  the  forfeiture  of  his  stock,  but  at  the  most  to  a declaration 
that  the  forfeiture  was  a nullity,  which  relief  had  been  offered  to  him 
and  refused. 

An  action  for  damages  for  the  alleged  wrongful  and  ille- 
gal forfeiting  by  the  defendants  of  ten  shares  of  their  capital 
stock  subscribed  for  by  the  plaintiff.  The  facts  are  stated  in 
the  judgment. 

The  action  was  tried  before  Riddell,  J.,  without  a jury,  at 
Hamilton,  on  the  14th  October,  1908. 
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H.  H.  Bicknellj  for  the  plaintiff. 

Eric  N.  Armour j for  the  defendants. 

October  17.  Riddell,  J.  : — On  the  3rd  April,  1901,  the 
plaintiff  signed  an  application  under  seal  for  ten  shares  of 
the  capital  stock  of  the  defendant  company,  covenanting  there- 
in to  pay  $12.50  per  share  and  “all  other  calls,  if  any,  as  the 
same  may  from  time  to  time  be  made.”  He  paid  $125  upon 
this  day  and  $50  on  the  15th  March,  1905  (a  call  upon  the 
stock).  On  the  16th  March,  1905,  he  received  a stock  certi- 
ficate for  ten  shares,  “upon  which  has  been  paid  up  15  per 
cent.,  amounting  to  the  sum  of  $150,”  the  tora  $25  having, 
as  per  the  terms  of  the  application,  been  applied  to  the  surplus 
of  the  company. 

On  the  30th  October,  1907,  another  call  was  made  of  5 per 
cent.,  i.e.,  “$5  per  share  . . . payable  in  30  days  to  J.  M.  Spence, 
the  president,  at  the  head  office  of  the  company,  corner  Queen 
and  Grant  streets,  in  the  city  of  Toronto,”  and  proper  notice 
given  of  the  call  to  the  plaintiff.  No  attention  being  paid  to 
this  notice,  on  the  14th  January,  1908,  another  notice  was  sent 
requesting  “payment  to  J.  M.  Spence,  president,  at  the  head 
office  of  the  company,  corner  of  Queen  and  Grant  streets,  in 
the  city  of  Toronto  . . . within  30  days  from  this  date.” 

It  was  added : ‘ ‘ 2nd.  In  the  event  of  you  being  unable  to  make 
payment  in  cash,  the  company  will  accept  your  note  dated  on 
the  first  day  of  February,  1908,  and  payable  at  such  time  as 
may  suit  your  convenience,  not  being  for  a longer  period  than 
three  months,  with  interest  at  the  rate  of  5 per  cent,  per 
annum.  The  giving  of  a note  simply  means  an  extension  of 
time  for  payment,  and  allows  the  shareholder  the  right  to 
vote  on  account  of  his  or  her  stock  at  any  meeting  of  the  share- 
holders held  previous  to  the  date  on  which  the  note  falls  due. 
3rd.  You  are  respectfully  requested  to  take  notice  that,  in  the 
event  of  non-payment  on  or  before  the  time  and  at  the  place 
appointed  (being  the  head  office  of  the  company  in  the  city  of 
Toronto),  the  shares  in  respect  of  which  the  above  call  was 
made  (being  on  the  30th  day  of  October,  1907,  and  payable  in 
30  days)  will  he  liable  to  he  forfeited.  4th.  . . In  the  event 
of  it  being  necessary  for  you  to  give  a note,  you  will  find  blank 
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(company’s  form)  enclosed,  which  we  would  respectfully  ask 
you  to  complete  and  return  the  same  to  us  . . . ” The  blank 
enclosed  was  as  follows: — 


“Amount  $ 


Toronto  19 


“On  the  day  of  next,  for  value  received, 

I promise  to  pay  to  the  order  of  the  Canadian  Guardian  Life 
Insurance  Company,  at  the  head  office  of  the  company,  in  the 
city  of  Toronto,  the  sum  of 


“Interest  at  5 per  cent,  until  paid.” 


There  is  put  as  a foot-note  to  this  circular :“  The  payment 
to  be  made  by  you  on  account  of  said  call  amounts  to  $50.” 


The  plaintiff,  as  I find  upon  the  evidence,  drew  a pen  through 
the  word  “Toronto”  where  it  twice  occurs  in  the  blank  note  and 
interlined  the  word  ‘ ‘ Hamilton ; ’ ’ the  amount  on  the  top  line  he 
filled  in  “$50.00;”  the  head  date  “Feb.  11,  1908,”  the  date 
in  the  note  for  payment  “eleventh  day  of  May  next,”  the 
amount  in  the  body  of  the  note  “fifty,”  and  added  “at  the 
Molsons  Bank,  market  branch.”  The  note  so  filled  in  was 
signed  by  the  plaintiff  and  by  him  sent  to  the  company.  At  all 
times  the  plaintiff  had  a sufficient  balance  at  the  market  branch 
of  the  Molsons  Bank  at  Hamilton  to  pay  this  note,  but  it  was  not 
at  any  time  presented.  The  receipt  by  the  company  for  the  note 
reads:  “February  13th,  1908,  . . . Your  . . . note  for 
$50.00  to  cover  the  5 per  cent,  call  on  the  10  shares  of  the 
capital  stock  that  you  hold  in  this  company,  duly  received. 
When  your  note  has  been  honoured,  a new  certificate  will  be 
issued  to  you.  ’ ’ 


The  note  not  having  been  presented,  and  therefore 
not  paid,  the  board  of  directors,  on  the  26th  May, 
purported  to  forfeit  these  shares,  amongst  others;  and  notice 
of  such  forfeiture  was  given  to  the  plaintiff.  The  plaintiff 
became  angry,  and,  consulting  a solicitor,  the  solicitor  wrote 
the  company  claiming  that  the  forfeit  was  altogether  unjusti- 
fiable, and  adding:  “The  company  were  not  authorized  in  for-, 
feiting  the  shares,  but  since  they  have  chosen  to  do  so,  Mr.^ 
Freeman  now  asks  that  the  value  of  those  shares  be  paid  to. 
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him  in  cash.  We  place  their  value  at  $350.  You  will  be  good 
enough  to  send  up  your  cheque  payable  to  Mr.  Freeman  for 
that  sum  by  return  mail,  otherwise  we  are  instructed  to  com- 
mence action  against  you.”  The  president  of  the  company 
and  one  of  the  agents  at  once  waited  upon  the  plaintiff  and 
offered  to  reinstate  him  if  he  would  pay  up  the  note.  He  did 
not  quite  agree  to  this,  but  did  not  absolutely  refuse.  How- 
ever, he  did  not  sign  the  application  for  reinstatement,  and 
did  not  pay  the  note.  Again,  after  the  issue  of  the  writ,  but 
before  the  defendants  knew  of  it,  the  president  made  an 
effort  to  get  the  plaintiff  to  accept  reinstatement,  but  in  vain. 
Upon  the  26th  May,  1908,  the  note  had  been  returned  to  the 
plaintiff;  and  an  entry  appears  in  the  stock  register  of  the 
company  that  the  stock  was  cancelled  on  the  26th  May,  1908. 

The  plaintiff  said  at  the  trial  that  he  would  not  accept 
reinstatement,  as  he  considered  he  had  been  used  so  badly. 

The  conduct  of  the  plaintiff  may  seem  unreasonable,  but,  as  is 
said  by  Lord  Halsbury,  L.C.,  in  Powell  v.  Kempt  on  Park  Race- 
course Co.,  [1899]  A.C.  143,  at  p.  157:  “It  is  absolutely  im- 
material what  motive  has  induced  the  plaintiff  to  bring  this 
action.  Once  it  is  brought,  the  Court  before  whom  it  comes 
must  decide  according  to  law  . . . whatever  may  be  the 

motives  and  wishes  of  the  respective  litigants.” 

The  present  action  is  for  damages  “for  wrongfully  and 
illegally  forfeiting  the  stock  of  the  plaintiff  to  the  defendant 
company:”  the  defendants  plead  that  the  note  was  payable  at 
the  head  office  in  Toronto  and  has  not  been  paid,  also  that  they 
had  offered  to  reinstate,  and  that  there  is  no  damage. 

By-law  No.  59  authorizes  the  call;  No.  60,  that  it  shall  be 
deemed  to  be  made  at  the  time  the  resolution  was  passed;  No. 
61  requires  30  days’  notice  specifying  the  time  and  place  of 
payment  and  to  whom  the  call  should  be  paid;  No.  62,  that 
interest  at  5 per  cent,  shall  be  paid  on  default  of  payment  on 
or  before  the  day  appointed  for  payment;  No.  65,  that  if  any 
shareholder  fail  to  pay,  the  board  may  serve  a notice  to  pay, 
and  “the  notice  shall  also  state  that  in  the  event  of  non-pay- 
ment . . . the  shares  will  be  liable  to  be  forfeited;”  and 

that  if  such  notice  “is  not  complied  with,  the  shares  . . . 
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may  ...  at  any  time  thereafter  before  payment  ...  be 
forfeited  by  a resolution  of  the  board  of  directors  to  that 
effect  . . . No.  66,  “when  any  share  shall  have  been  so 

forfeited,  notice  of  the  resolution  shall  be  given  to  the  share- 
holder . . . and  an  entry  of  the  forfeiture  with  the  date 

thereof  shall  forthwith  be  made  in  the  record  book  of  the  com- 
pany;” No.  67,  “any  share  forfeited  shall  he  deemed  to  be  the 
property  of  the  company  ...  ; ” No.  68,  the  board  of  directors 

may  at  any  time,  before  any  share  so  forfeited  shall  have  been 
sold,  re-allotted,  or  otherwise  disposed  of,  annul  the  forfeiture 
thereof  upon  such  conditions  as  they  think  fit;”  No.  38,  “the 
affairs  of  the  company  shall  be  managed  by  a board  of  directors 

5 > 


The  call  regularly  made  required  the  payment  by  the  plain- 
tiff of  $50  on  the  29th  November,  i.e.,  30  days  after  the  30th 
October.  The  plaintiff . owed  the  company  after  that  day  $50 
and  interest  at  5 per  cent. — at  the  time  of  the  circular  of  the 
14th  January,  1908,  he  owed  $50.31.  The  company  offered, 
in  that  circular,  to  accept  a note  for  $50  payable  at  such  time, 
not  longer  than  two  months,  as  may  suit  the  convenience  of  the 
plaintiff.  No  rights  of  creditors  intervening,  I think  the  com- 
pany had  the  power  to  make  a compromise  by  taking  a note  in 
full  satisfaction  and  discharge  of  the  debt,  even  though  the 
debt  was  by  specialty,  and  the  note  for  a less  amount.  But 
was  such  the  effect  of  the  transaction?  Not  to  press  the  cir- 
cumstance that  the  agreement  of  the  plaintiff  to  pay  the  calls 
was  under  seal,  the  letter  to  the  plaintiff  offering  to  accept 
a note  specifically  stated  that  the  giving  of  the  note  simply 
meant  an  extension  of  time  for  payment,  and  allowed  .him  to 
vote  at  meetings  held  before  the  due  date  of  the  note.  Of 
course,  the  latter  statement  is  in  view  of  R.S.O.  1897,  ch.  191, 
sec.  64  (continued  by  7 Edw.  VII.  ch.  34,  sec.  43)  : “No  share- 
holder being  in  arrear  in  respect  of  any  call  shall  be  entitled 
to  vote  at  any  meeting  of  the  company.”  The  notification 
meant  nothing  more  than  a statement  that  so  long  as  the 
note  was  current,  the  plaintiff  would  not  be  in  arrear  and 
would  not  be  compelled  to  pay  the  debt.  It  could  not  be 
construed  to  mean  that  the  debt  was  to  be  paid  and  discharged 
by  the  note. 
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The  argument  of  the  defendants  is  that  the  note  was  wholly 
ineffective,  as  it  was  not  in  the  form  required,  and  was  not 
dated  the  1st  February;  the  contention  is  that  the  form  sent 
should  have  been  used  as  sent  without  change,  except  that  the 
blanks  should  be  properly  filled.  The  notice,  however,  does  not 
make  that  a condition.  It  may  well  be  that  upon  the  receipt 
of  the  note,  the  company  then  were  within  their  legal  rights  to 
refuse  to  accept  it  as  not  complying  with  their  requirements ; but 
the  company  did  not  so  refuse.  On  the  contrary,  they  accepted 
it,  as  is  shewn  by  the  letter  of  the  13th  February.  Giving  effect 
to  the  notice  in  accordance  with  which  the  note  was  sent,  and 
consequently  to  the  terms  of  which  the  plaintiff  must  be  con- 
sidered to  have  agreed,  the  sole  effect  of  the  note  is  to  give  time 
to  pay  the  debt.  It  is  admitted  that  the  debt  was  not  paid  at  the 
due  date  of  the  note — the  company,  then,  were  within  their  legal 
rights  in  forfeiting  the  shares. 

Supposing,  however,  that  there  was  no  such  condition,  the 
most  that  could  be  said  is  that  the  note  was  given  for  and  on 
account  of  the  debt.  And  in  that  case  has  the  fact  that  the 
note  was  not  presented  any  effect  whatever?  The  plaintiff 
argues  that,  the  note  not  being  presented,  the  debt  did  not 
revive — no  authority  has  been  cited,  and  apparently  the  matter 
must  be  examined  de  novo. 
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In  Byles  on  Bills,  15th  ed.,  p.  372,  it  is  said:  ‘‘The  delivery 
of  a valid  bill  or  note  suspends  the  creditor’s  remedy  for  the 
debt,  and  if  he  either  receive  the  money  on  the  instrument,  or 
be  guilty  of  laches,  it  operates  as  a complete  satisfaction.” 
An  examination  of  the  authorities  shews  that  the  expression 
“guilty  of  laches”  refers  to  the  case  of  a bill  of  a third  person 
being  so  received,  and  the  creditor  negligently  allowing  it  to 
become  unproductive,  to  the  detriment  of  his  own  debtor — no 
authority  suggests  any  diligence  to  be  used  by  the  creditor  in 
the  case  of  a debtor’s  own  note,  or  indicates  that  anything 
except  loss  of  the  bill  would  be  considered  laches  in  that  in- 
stance. See  Clay  v.  Crowe  (1853),  8 Ex.  295;  Crowe  v.  Clay 
(1854),  9 Ex.  604.  The  law  is  more  clearly  expressed  pp.  372, 
373:  “The  taking  a bill  or  note  from  the  original  debtor  . . . 
amounts  to  an  agreement  to  give  the  debtor  credit  for  the  time 
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it  has  to  run;  but  when  that  time  has  expired,  and  the  hill  or 
note  is  in  the  hands  of  the  creditor  unpaid,  the  liability  of  the 
debtor  on  the  original  debt  revives.”  The  cases  cited,  Bel- 
shaiv  V.  Bush  (1851),  11  C.B.  131  (should  be  191),  and  Bottom- 
ley  V.  Nuttall  (1858),  5 C.B.N.S.  122,  are  hot,  however,  cases 
of  the  debtor’s  own  note  being  given,  but  that  of  others:  so, 
too,  the  leading  case  of  Kearslake  v.  Morgan  (1794),  5 T.R. 
513.  In  Currie  v.  Misa  (1875),  L.R.  10  Ex.  153,  at  p.  164,  it 
is  said  that  ‘‘until  it  has  proved  unproductive,  the  creditor 
ought  not  to  be  allowed  to  treat  it  as  a nullity,  and  to  sue  the 
debtor  as  if  he  had  given  no  security.”  But  I can  find  no 
case  holding  that  it  is  necessary,  in  order  to  revive  the  debt,  for 
the  creditor  to  present  for  payment  a note  made  by  the  debtor, 
or  do  anything  but  hold  it.  Bullen  & Leake,  3rd  ed.,  p.  540, 
says:  “In  pleading  this  defence  {i.e.,  that  a note  had  been 
given  on  account  of  a debt),  when  the  defendant  appears  to 
be  the  person  primarily  liable  on  the  bill  or  note,  the  plea 
must  shew  that  it  is  not  yet  due,  or  that  it  has  been  indorsed 
away  by  the  plaintiff,  so  that  the  defendant  is  liable  on  it  to 
a third  party.” 

And  the  Bills  of  Exchange  Act  does  not,  in  my  view,  assist 
the  plaintiff.  Section  183  provides:  “Where  a promissory  note 
is  in  the  body  of  it  made  payable  at  a particular  place,  it  must 
be  presented  for  payment  at  that  place.  2.  In  such  case  the 
maker  is  not  discharged  by  the  omission  to  present  the  note  for 
payment  on  the  day  that  it  matures;  but  if  any  suit  or  action 
is  instituted  thereon  against  him  before  presentation,  the  costs 
thereof  shall  be  in  the  discretion  of  the  Court.”  This  is  the 
same  as^  53  Viet.  ch.  33,  sec.  86  (D.),  which  was  under  consider- 
ation in  Merchants  Bank  of  Canada  v.  Henderson  (1897),  28 
O.R.  360.  It  was  held  that  presentation  at  any  time  before 
action  was  sufficient  in  Canada  since  the  Act  of  7 Wm.  IV. 
ch.  5.  Armour,  C.J.  {valde  deflendus) , was  of  opinion  (p. 
365)  that  “it  may  be  that  the  effect  of  this  provision  is  that,, 
as  far  as  the  maker  of  such  a promissory  note  is  concerned,  the 
promissory  note  is  to  be  deemed  and  taken  to  be  a promise  by 
him  to  pay  generally;”  though,  indeed,  the  learned  Chief 
Justice  did  not  think  it  necessary  actually  to  decide  the  point 
in  determining  the  case  then  before  the  Court.  I agree  with 
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the  semhle,  and  hold  that  the  only  effect  upon  the  note  of  a 
debtor  of  non-presentment  is  upon  the  question  of  costs,  and 
that  a note  of  this  kind,  quoad  the  debtor,  is  a promise  to  pay 
generally.  The  debt  then,  as  the  note  became  overdue  and  was 
unpaid  and  unproductive  in  the  hands  of  the  creditor,  revived. 

There  is  another  consideration,  which  is  also  fatal  to  the 
plaintiff.  We  have  been  considering  the  case  as  though  the  in- 
debtedness secured  by  the  note  was  a simple  contract  debt. 
That  is,  however,  not  the  case.  There  is  an  express  covenant 
on  the  part  of  the  plaintiff  to  pay  ‘‘all  other  calls,  if  any,  as 
the  same  may  from  time  to  time  be  made.”  A call  having  been 
regularly  made,  an  action  could  have  been  brought  upon  the 
covenant,  and  it  is  well  established  that  “the  taking  a bill  or 
note  from  a party  bound  by  a contract  under  seal  does  not 
extinguish  or  suspend  the  remedy  on  the  specialty,  unless  the 
bill  or  note  be  actually  paid:”  Byles,  p.  374,  citing  Drake  v. 
Mitchell  (1803),  3 East  251;  Curtis  v.  Bush  (1814),  2 Ves.  & 
B.  416.  And  the  defence  that  a bill  or  note  has  been  given  on 
account  of  the  debt  ‘ ‘ affords  no  answer  to  a bond  or  specialty : ’ ’ 
Bullen  & Leake,  p.  540.  In  Worthington  v.  Wigley  (1837),  3 
Bing.  N.C.  454,  it  was  held  that  in  an  action  upon  a bond,  a 
plea  that,  after  the  day  of  payment  and  before  action,  the 
obligee  received  certain  bills  not  yet  due  on  account  of  part 
of  the  sum  and  money  in  satisfaction  of  the  residue,  was  un- 
tenable. 

In  Drake  v.  Mitchell,  supra,  one  of  three  joint  covenantees 
gave  a bill  of  exchange  for  part  of  a debt  secured  by  the  cove- 
nant, on  which  judgment  was  recovered,  but  it  was  held  that  even 
such  a judgment  was  no  bar  to  an  action  upon  the  covenant,  the 
bill,  though  stated  to  have  been  given  for  the  payment  and  satis- 
faction of  the  debt,  not  being  averred  to  have  been  accepted 
in  satisfaction  nor  to  have  produced  it  in  full.  So  also  in 
equity,  Curtis  v.  Bush,  supra.  Here  there  was  a sum  of  £300 
due  for  interest  upon  two  bonds;  the  testator  paid  £100,  and 
gave  his  promissory  note  for  the  remaining  £200.  It  was  held 
that  this  was  not  an  abandoning  of  the  specialty  security.  This 
was  in  the  Court  of  Sir  William  Grant,  M.R.,  and  I do  not 
find  that  any  appeal  was  taken. 
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Upon  this  principle  the  defendants  might  at  any  time  en- 
force the  specialty  obligation,  notwithstanding  the  parol  ar- 
rangement. In  either  view  the  action  of  the  defendants  was 
justified. 

Even  if  this  should  not  be  the  correct  conclusion,  it  seems 
to  me  that  all  that  has  been  done  is  at  the  worst  a mere  nullity ; 
that  all  the  plaintiff  could  claim  would  be  a declaration  to  that 
effect — this  relief  has  been  offered  him  and  he  refuses.  There 
has  been  no  dealing  with  the  stock;  it  still  remains  as  it  was 
at  the  time  of  the  alleged  cancellation,  and  he  could  have  it  if 
he  would  accept  it.  At  all  events,  he  is  not  entitled,  as  I view 
the  case,  to  anything  upon  this  record. 

The  action  must  be  dismissed  with  costs.  I award  costs 
because,  though  the  action  of  the  defendant  company  was  seem- 
ingly harsh,  they  did  their  utmost  before  action  and  since  to  put 
matters  right. 

E.  B.  B. 


[IN  CHAMBERS.] 

Rex  ex  rel.  Bawkes  v.  Letherby. 

Municipal  Corporations — New  Election — Warrant — Necessity  for — Election 
within  Fifteen  Days  after  Issue  of  Proclamation — Con.  Mun.  Act,  1903, 
3 Edw.  VII.  ch.  19,  secs.  204,  212,  214(0.). 

Under  sec.  212  of  the  Con.  Mun.  Act,  1903,  3 Edw.  VII.  ch.  19(0.),  deal- 
ing with  a new  election  of  members  of  a municipal  council,  the  issue 
by  the  clerk  of  his  proclamation  for  the  holding  of  the  election,  by 
which  the  nomination  and  polling  days  are  fixed,  and  the  polling  places, 
deputy  returning  officers  and  polling  clerks  named,  is  not  alone  sufficient. 
He  must  also  issue  his  warrant  for  such  election,  directed  to  himself,  as 
returning  officer  and  to  the  deputy  returning  officers  and  poll  clerks. 
An  election  held  without  a warrant  is  not  validated  by  sec.  204,  as  not 
coming  within  its  curative  provision,  that  section  having  reference 
merely  to  the  conduct  of  the  election,  and  not  to  what  is  its  very 
foundation. 

Held,  also,  assuming  that  a proclamation  alone  would  have  been  sufficient, 
the  election  would  not  have  been  avoided  by  reason  of  its  not  having 
taken  place  within  the  fifteen  days  provided  for  by  sec.  214,  such  pro- 
vision being  merely  directory. 

This  was  a motion  to  have  it  declared  that  the  election  of 
the  mayor  and  six  councillors  of  the  town  of  Midland  was  invalid, 
and  to  have  them  unseated,  on  various  grounds,  set  out  in  the 
judgment. 
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By  a previous  judgment  unseating  the  mayor  and  councillors 
of  the  town  of  Midland  (reported  11  O.W.R.  929)  a new  elec- 
tion was  ordered  to  be  held  by  the  town  clerk,  as  provided  by 
sec.  212*  of  the  Municipal  Act.  In  pursuance  of  this,  the  clerk 
issued  a proclamation,  and  therein  appointed  April  27th  for 
nominations  and  May  4th  for  polling,  if  such  should  become  neces- 
sary. 

On  the  day  of  nomination  the  previous  mayor  and  six  coun- 
cillors were  nominated,  and  two  other  candidates  in  addition. 
The  previous  councillors  were  all  returned,  except  E.  Simpson 
and  one  Wallbridge.  The  places  of  these  two  were  filled  by  James 
Oades  and  James  Hastings.  The  seven  candidates  so  returned  all 
assumed  to  qualify  and  took  the  prescribed  oath  of  office. 

The  notice  was  served  on  six  of  the  respondents  on  June  12th, 
and  on  the  remaining  one  on  June  13th. 

On  June  20th  a disclaimer  was  received  from  Oades  by  the 
clerk  in  chambers,  dated  18th  June,  and  apparently  posted  the 
day  following;  and  on  23rd  June  disclaimers  were  received  from 
Hanly  and  W.  H.  Simpson — of  these  only  that  of  Oades  was 
transmitted  within  the  time  allowed  by  secs.  238  and  243  of  the 
Municipal  Act. 

On  24th  June  the  motion  was  heard  before  the  Master  in 
Chambers. 

J.  B.  Mackenzie,  for  the  relator. 

TP.  A.  Finlay  son,  for  the  respondents. 

September  14.  The  Master  in  Chambers:  — The  main 
ground  relied  on  at  the  argument  was  that  the  election  was 

*212.  In  case  no  return  is  made  for  one  or  more  wards  or  polling  sub- 
divisions, in  consequence  of  non-election  owing  to  interruption  by  riot 
or  other  cause,  or  in  case  a person  elected  to  a council  neglects  or  refuses 
to  accept  office,  or  to  make  the  necessary  declarations  of  office  within 
the  time  required,  or  in  case  a vacancy  occurs  in  the  council  caused  by 
resignation,  death,  judicial  decision  or  otherwise,  the  head  of  the  council 
for  the  time  being,  or  in  case  of  his  absence,  or  of  his  office  be- 
ing vacant,  the  clerk,  or  in  case  of  the  like  absence  or  va- 
cancy in  the  office  of  the  clerk,  one  of  the  members  of  the  coun- 
cil shall  forthwith,  by  warrant,  under  the  signature  of  such  head, 
clerk  or  member,  require  the  returning  officers  and  deputy  returning  officers 
appointed  to  hold  the  last  election  for  the  municipality,  ward  and  polling 
sub-division  respectively,  or  such  other  persons  as  may  be  duly  appointed 
to  those  offices,  to  hold  a new  election  in  the  wards  or  polling  sub- 
divisions for  which  no  return  has.  been  made,  or  to  fill  the  place  of  the 
person  neglecting  or  refusing  as  aforesaid,  or  to  fill  the  vacancy  aforesaid. 
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invalid  for  two  reasons:  (1)  Because  '^such  election  was 

appointed  to  be  held  more  than  15  days  from  the  date  of 
issue  by  the  town  clerk  of  his  warrant  authorising  the  same,  if 
any  such  was  ever  issued.”  (2)  ^^That  such  election  was  invalid 
by  reason  of  the  town  clerk  having  issued  no  warrant  therefor, 
under  the  authority  of  the  judgment  in  Rex  ex  rel.  O'Shea  v.  Letherby 
(1908),  11  O.W.R.  929,  and  sec.  212  of  the  Municipal  Act.” 

The  town  clerk  was  too  ill  to  be  examined.  It  was,  how- 
ever, conceded  that  all  that  was  done  by  him  was  to  issue  a proclama- 
tion (of  which  a copy  was  put  in)  fixing  the  days  of  nomination 
and  polling,  as  already  given,  and  naming  the  places  of  polling 
and  the  deputy  -returning  officers  and  poll  clerks. 

The  judgment  in  the  previous  case  was  issued  on  9th  April, 
and  the  proclamation  is  dated  on  the  15th.  The  point,  there- 
fore, of  the  first  objection  is  that,  assuming  (for  the  sake  of  argu- 
ment only)  this  proclamation  to  be  a sufficient  compliance  with 
sec.  212,  it  was  in  violation  of  sec.  214,*  as  the  election  should  at 
latest  have  been  held  on  30th  April;  and  it  was  argued  that  it 
was  not  enough  to  fix  the  nomination  within  the  15  days. 

It  was  urged  with  some  force  that  the  time  is  clearly  defined, 
and  that  the  intention  seems  to  be  the  avoiding  of  any  longer 
interregnum  than  necessary.  This  would  especially  apply  in 
the  present  case,  where  only  the  reeve  and  deputy  reeve  were 
left,  so  that  the  municipal  business  was  at  a standstill  for  over 
two  weeks.  In  support  of  this  view  reliance  was  placed  on  the 
words  of  sec.  212,  directing  a warrant  to  issue  forthwith,”  which, 
under  the  circumstances,  must  mean  as  soon  as  conveniently 
could  be  done. 

It  was  urged  in  answer  that,  in  any  case,  sec.  204  should  be 
applied.  The  scope  of  that  provision  is  defined  by  Riddell,  J., 
in  Re  Hickey  and  Town  of  Orillia,  post  317,  at  p.  342.  On 
the  preceding  page  the  learned  Judge  points  out:  ‘'We  must 

not  look  for  ideal  accuracy,  for  literal  compliance  with  directions 
— it  is  the  rare  thing  that  an  officer  will  do  exactly  what  he  is 
told,  in  exactly  the  way  he  is  told  to  do  it.”  Therefore,  he  con-' 


"■^214.  The  returning  officers  and  deputy  returning  officers  shall  hold  the 
new  election  at  furthest  within  fifteen  days  after  receiving  the  warrant, 
and  the  clerk  shall  appoint  a day  and  place  for  the  nomination  of  candi- 
dates, and  the  election  shall,  in  respect  to  notices  and  other  matters,  be 
conducted  in  the  same  manner  as  the  annual  elections.  m. 
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tinues,  ‘‘we  must  not  be  too  particular — we  must  be  satisfied 
with  substantial  compliance  with  directions.’’ 

In  cases  such  as  the  present  it  may  not  be  improper  to  point 
out  that  these  offices  are  gratuitous,  and  require  the  time  of  busy 
men,  and  that  it  is  not  for  the  public  interest  to  harass  those  who 
are  elected  and  discourage  others  from  coming  forward  hereafter 
by  giving  effect  to  those  irregularities,  which,  as  we  have  just 
seen,  are  considered  to  be  unavoidable,  and  only  what  is  to  be 
expected  from  imperfect  human  nature.  What  was  done  in  this 
case,  it  was  stated,  is  what  has  always  been  done.  If  there  was 
an  election,  I do  not  think  the  result  can  reasonably  be  said  to 
have  been  affected  by  the  non-compliance  alleged,  if  such  it  was. 
I do  not,  therefore,  consider  that  the  election  should  be  set  aside 
on  that  account,  though  it  must  be  considered  when  dealing  with 
the  question  of  costs. 

The  second  ground  of  attack  was  the  omission  to  issue  any 
warrant  by  the  town  clerk,  as  such,  to  himself  as  returning  officer 
or  to  the  deputies — which  is  far  more  serious.  This  is  required 
by  the  plain  words  of  sec.  212 — a requirement,  as  is  conceded, 
which  was  only  complied  with  (if  at  all)  by  the  issue  of  the  proclama- 
tion. This  warrant  is  to  be  “under  the  signature  of  such  head, 
clerk,  or  member.”  No  doubt,  as  is  stated  in  Sweet’s  Law  Dic- 
tionary (p.  876):  “In  its  primary  sense  a warrant  is  an  authority: 
see  Co.  Litt.,  52a.”,  In  ordinary  use  it  would  imply  a written 
document  given  to  those  who  are  to  act  upon  it,  and  who  may 
require  it  for  their  protection.  Without  such  authority  it  seems 
doubtful  how  far  the  power  to  administer  oaths  given  to  the  deputy 
returning  officers  could  be  exercised,  and  whether,  in  the  absence 
of  such  warrant,  an  indictment  for  perjury  could  be  sustained. 
If  that  is  so,  could  it  be  said  that  such  an  election  was  in  com- 
pliance with  the  principles  of  the  Act?  Let  it,  however,  be 
assumed  that  it  would  be  time  enough  to  issue  warrants  to  the 
deputies  when  a poll  has  been  demanded.  Still  the  question 
remains  whether  there  was  any  election  at  all,  in  the  absence 
of  a warrant  by  the  clerk  to  himself  as  returning  officer  under 
his  signature  as  clerk.  This,  by  sec.  212,  seems  to  be  a con- 
dition precedent  to  taking  any  further  steps  to  bringing  on  the 
election.  All  that  was  done  here  was  to  “appoint  a day  and 
place  for  the  nomination  of  candidates,”  as  the  returning  officer 
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is  required  to  do  by  sec.  214,  after  the  receipt  of  the  warrant 
directed  to  issue  under  sec.  212.  For  that  section  is  based' on 
sec.  212,  and  cannot  come  into  operation  until  sec.  212  has  been 
complied  with.  The  first  step  in  a valid  election,  imder  that 
section,  is  the  warrant.  Under  the  signature  of  the  proper  person 
(the  clerk  in  this  case),  requiring  the  returning  officer  and  deputies 
to  hold  a new  election.  And  by  sec.  214  the  15  days  within 
which,  at  furthest,  such  election  is  to  be  held  is  to  be  reckoned 
from  the  receipt  of  the  warrant  by  the  returning  officer.  But 
here  there  is  no  date  from  which  to  reckon,  so  that  it  cannot  be 
said  whether  sec.  214  has  been  complied  with  or  not. 

After  a good  deal  of  consideration,  it  seems  clear  that  there 
was  no  valid  election,  because  of  the  absence  of  the  warrant  to 
the  returning  officer. 

Other  objections  were  taken  which  it  is  not  necessary  to  con- 
sider. Without  arriving  at  any  definite  conclusion,  I was  against 
them  on  the  argument,  but  they  will  be  open  to  the  relator  if  the 
matter  should  be  taken  further. 

It  still  remains  to  dispose  of  the  costs.  Oades  disclaimed 
within  the  time  limited  by  sec.  238.  But  he  accepted  office, 
and  it  seems  that  he  may  properly  be  excused  by  payment  of  $10. 

As  against  the  respondents,  other  than  Hanly  and  Simpson, 
there  will  be  no  order  as  to  costs,  as  the  grounds  on  which  the 
motion  succeeds  are  not  in  any  way  matters  for  which  they  were 
responsible.  But  as  to  Hanly  and  Simpson,  the  case  is  very 
different.  They  were  declared  to  be  disqualified  by  the  judg- 
ment in  Rex  ex  rel.  O’Shea  v.  Letherby,  and  those  same  disqualifica- 
tions were  in  full  force  when  they  consented  to  be  nominated 
again  and  accepted  office — a proceeding  which  does  not  differ 
substantially  from  a contempt  of  court.  It  was  stated  by  their 
counsel  that  they  had  placed  themselves  in  the  hands  of  the  people, 
and  it  may,  therefore,  be  assumed  that  they  have  been  in  some 
way  indemnified.  However  that  may  be,  their  disclaimers  were 
too  late  to  be  operative,  and  might  probably  have  been  treated 
as  nullities.  It,  therefore,  follows  that  as  against  them  the  relator 
is  entitled  to  costs. 

The  judgment  will,  therefore,  direct  a new  election,  with  costs 
payable  by  Oades  of  $10  and  by  Hanly  and  Simpson  throughout. 

From  this  judgment  the  respondents  appealed. 
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On  September  22nd,  1908,  the  appeal  was  heard  before  Mere 
DiTH,  C.J.C.P.,  sitting  in  Chambers. 

Finlay  son  j for  the  appellants. 

J.  B.  Mackenzie,  for  the  relator. 

Judgment  was  delivered  at  the  conclusion  of  the  argument. 

Meredith,  C.J.: — I do  not  think  anything  would  be  gained 
by  reserving  judgment  in  this  case.  ' As  Mr.  Finlayson  says, 
owing  to  the  municipality  being  practically  without  a council,  it 
is  important  that  it  be  disposed  of,  and  I will,  therefore,  dispose 
of  it  now. 

It  seems  a useless  piece  of  machinery  that,  where  the  clerk 
is  the  returning  officer,  the  statute  should  require  that  he  shall 
issue  a ' warrant  to  himself  for  the  holding  of  the  election,  and 
that,  undoubtedly,  is  the  case  where  the  municipality  is  not  divided 
into  wards  and  the  clerk  is  the  sole  returning  officer.  That, 
however,  is  not  a matter  that  I have  anything  to  do  with.  The 
legislature  has  in  plain  terms  directed  that  the  method  of  choosing 
a successor  to  a member  of  the  council  who  has  been  unseated 
by  judicial  decision,  in  case  the  office  of  mayor  is  vacant,  shall 
be  the  issue  by  the  clerk  of  a warrant  requiring  the  returning 
officer  and  deputy  returning  officers  appointed  to  hold  the  last 
election  for  the  mimicipality,  ward  and  polling  sub-divisions 
respectively,  or  such  other  persons  as  may  be  duly  appointed  to 
those  offices,  to  hold  a new  election  in  the  wards  or  polling  sub- 
divisions for  which  no  return  has  been  made,  or  to  fill  the  place 
of  the  person  neglecting  or  refusing  as  aforesaid,  or  to  fill  the 
vacancy  aforesaid. 

Now,  the  only  authority  for  anybody  assuming  to  put  in 
motion  the  proceedings  for  electing  those  who  are  to  govern  the 
municipahty  is  to  be  found ‘in  the  Municipal  Act. 

The  general  election,  which  takes  place  in  December,  when 
nominations  are  held  in  most  municipalities,  at  all  events,  is  pro- 
vided for  by  statute. 

In  the  case  of  subsequent  vacancies,  provision  is  similarly 
made  by  statute  that  the  electors  shall  be  brought  together  for 
the  election  of  their  representative  by  the  issue  of  a warrant.  That 
is  the  only  authority  for  anybody  to  hold  the  election  under  sec. 
212;  and  I think,  therefore,  that  the  Master  was  right  in  holding 
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that,  if  there  was  no  warrant  issued,  all  that  took  place  was  a 
mere  nullity,  and  there  was  no  election. 

I should  have  been  glad  if  I could  have  come  to  the  conclusion 
that  the  proclamation  which  was  issued  by  the  town  clerk,  as 
returning  officer,  answered  the  requirements  of  a warrant.  There 
is  no  magic  in  the  term  ‘‘warrant.”  No  particular  form  is  given, 
and  any  direction  or  any  document  signed  as  the  statute  requires, 
which  contains  what  is  required  in  a warrant  in  substantially 
the  terms  of  the  statute,  would  be  a warrant,  in  my  judgment, 
quite  sufficient  to  answer  all  the  requirements  of  the  statute; 
but  in  this  case  there  is  no  direction  to  the  deputy  returning  officers 
— nothing  but  a notice  that  on  a particular  day  a meeting  of  the 
electors  will  be  held  to  nominate  a mayor  and  six  councillors, 
and  that,  if  a poll  is  demanded,  voting  will  take  place  on  a named 
day  at  places  that  are  designated;  and  then  a further  statement 
of  who  the  deputy  returning  officers  and  poll  clerks  are  to  be. 

There  is  nothing  in  this  document  which,  in  terms  or  by  im- 
plication, requires  the  gentlemen  whose  names  are  given  as  deputy 
returning  officers  to  hold  the  poll;  and  it  seems  to  me  that  the 
document  does  not  contain  all  that  is  necessar}^  to  constitute 
what  the  statute  speaks  of  as  a warrant  for  holding  the  election. 

It  is  contended  that  the  curative  provisions  of  sec.  204  ought 
to  save  the  election.  I do  not  think  so.  The  provisions  of  that 
section  are: — 

“No  election  shall  be  declared  invalid  by  reason  of  a non- 
compliance  with  the  provisions  of  this  Act  as  to  the  taking  of 
the  poll  or  the  counting  of  the  votes,  or  by  reason  of  any  mistake 
in  the  use  of  the  forms  contained  in  the  schedules  to  this  Act, 
or  by  reason  of  any  irregularity,  if  it  appears  to  the  tribunal  having 
cognizance  of  the  question  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  this  Act,  and  that 
such  non-compliance,  mistake  or  irregularity  did  not  affect  the 
result  of  the  election.” 

Now,  here  the  non-compliance  w^as  not  in  the  proceedings 
mentioned  in  the  section  or  an  irregularity  only,  but  was  an  omission 
of  that  which  was  the  very  foundation  for  the  holding  of  the  elec- 
tion itself. 

I do  not  think  that  there  is  an}dhing  in  the  objection  that 
the  day  named  for  the  holding  of  the  election  was  not  within  the 
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time  fixed  by  the  statute.  That  provision  is,  in  my  opinion,  Meredith,  c. J . 
merely  directory,  and  an  election  held  at  a later  date  would  not  1908 
be  invalidated  by  the  failure  to  observe  this  direction.  If  it  Rex  ex  rel 
were  not  so,  the  result  would  be  that  the  failure  of  the  returning  Bawkes 

V, 

officer  to  discharge  his  duty  would  absolutely  prevent  the  holding  Letherby. 
of  an  election  and  the  filling  of  the  vacancy  it  was  required  to 
fill,  and  that  is  the  strongest  reason  for  coming  to  the  conclusion 
that  the  provisions  of  the  section  are  directory. 

I do  not  at  all  follow  the  argument  of  Mr.  Mackenzie  that, 
because  Trueman  happened  to  be  the  town  clerk,  he  was,  although 
a commissioner,  disqualified  from  taking  as  commissioner  the 
declarations  of  the  members  who  had  been  elected  to  the  council. 

He  was  a commissioner.  All  that  he  had  to  do  was  the  ministerial 
act  of  administering  the  oath  to  the  person  who  had  subscribed 
the  declaration,  and  I see  nothing  in  the  suggestion  that  he  was 
in  a position  to  favour  anybody.  Surely  it  was  impossible  for 
him  to  favour  anybody,  when  all  that  he  had  to  do  was  to  ad- 
minister to  him  the  oath  and  sign  his  name  to  the  declaration 
in  attestation  of  that  fact. 

The  further  objection  is  taken  that  Hastings,  one  of  the  appel- 
lants, made  no  declaration.  None  is  found  among  the  papers 
in  the  clerk’s  office.  There  is,  however,  the  evidence  of  Hastings 
and  of  the  town  clerk  that  a declaration  was  properly  made  and 
filed,  and  that  it  is  now  mislaid.  The  learned  Master  in  Chambers 
accepted  that  evidence,  very  properly,  as  proving  the  fact  that 
the  necessary  declaration  was  made. 

It  is  unfortunate  that  this  municipality  should  have  been 
subjected  the  second  time  to  the  inconvenience  of  holding  an 
election  to  serve  no  practical  end.  No  public  end  is  to  be  served 
by  these  proceedings.  The  only  object  of  them  must,  be  to  put 
to  trouble  those  who  have  been  chosen — to  put  them  to  trouble 
and  costs — and  the  only  effect  of  setting  aside  the  election  will 
be  to  disturb  the  electors  and  interfere  with  their  business  arrange- 
ments, as  they  already  have  been  most  seriously  interfered  with. 

It  is  for  that  reason  that  I said  I would  have  been  glad  if  I 
could  have  come  to  the  conclusion  that  the  proclamation  could 
be  treated  as  a warrant  under  sec.  212.  I am  not  able  to  come 
to  that  conclusion,  but,  in  dismissing  this  appeal,  I dismiss  it 
without  costs. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

In  re  Adolphustown  Voters’  List. 

Voters’  List — Manhood  Suffrage  Voters — Assessment  Roll — Change  of 
Domicile — Rural  M.  F.  Voters — Assessment  Act — Election  Act  — 
Voters’  List  Act — 4 Edw.  VII.  ch.  23,  sec.  24(0.). 

If  the  assessor  has  placed  the  name  of  a person  on  the  assessment  roll  as  a 
rural  “M.  F.”  voter  under  sec.  24  of  the  Assessment  Act,  4 Edw.  VII.  ch. 
23(0.),  the  duty  of  the  clerk  of  the  municipality  is  to  place  the  name 
of  such  person  on  the  voters’  list  thereof  and  the  conditions  of  that  sec- 
tion as  to  his  residence  and  domicile  are  those  to  be  regarded  by  the 
Judge  when  finally  revising  the  list  under  sec.  25(3)  of  that  Act  and 
sec.  14  of  the  Voters’  List  Act,  7 Edw.  VII.  ch.  4(0.). 

A.  B.  having  been  properly  placed  on  the  Assessment  Roll  for  the  town- 
ship of  Adolphustown  as  M.  F.,  removed  to  an  adjoining  township  in 
the  same  electoral  district,  and  was  domiciled  there  at  the  time  of 
hearing  complaints  against  the  voters’  list  for  the  former  township,  and 
of  the  final  revision  thereof.  No  appeal  was  made  to  the  court  of  re- 
vision for  Adolphustown  to  have  his  name  removed  from  the  assessment 
roll  and  the  municipal  clerk  placed  his  name  on  the  voters’  list.  He 
took  no  steps  to  have  his  name  entered  on  the  assessment  roll  or  voters’ 
list  of  the  township  to  which  he  had  removed,  nor  was  any  applica- 
tion made  to  have  his  name  so  added.  An  appeal  or  complaint,  however, 
was  filed  to  have  his  name  struck  off  the  Adolphustown  list: — 

Reid,  that  his  name  should  not  be  struck  off  the  latter  list. 

The  conditions  as  to  the  residence  of  the  rural  M.  F.  voters  are  to  be  looked 
for  in  the  Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  24(0.),  and  the 
Election  Act,  8 Edw.  VII.  ch.' 3,  sec.  16(0.).  See  also  the  Voters’  List 
Act,  7 Edw.  VII.  ch.  4,  sec.  6(0.). 

Case  stated  for  the  Court  of  Appeal  by  order  of  the  Lieutenant- 
Governor  in  Council,  pursuant  to  sec.  39  of  7 Edw.  VII.  ch.  4 (O.), 
as  follows: — 

1.  ‘‘A-  B.”  is  a labourer,  and  was  at  the  commencement  of  the 
assessment  roll — February  I5th,  1908 — for  the  township  of  Adol- 
phustown working  for  ‘‘C.  D.,”  on  his  farm  in  said  township. 

2.  The  assessor  placed  the  name  of  ‘‘A.  B.”  as  “M.  F.”*  on  the 
assessment  roll  for  that  township,  with  that  of  ‘‘C.  D.,”  who  was 
assessed  for  the  farm. 

3.  The  evidence  fails  to  disclose  that  the  assessor  was  re- 
quested by  ‘‘A.  B.”  to  have  his  name  so  placed  upon  the  roll,  or 
that  he  made  any  of  the  necessary  inquiries,  or  obtained  the  declara- 
tion required  by  the  Assessment  Act  to  justify  his  name  being 
so  placed  upon  the  roll. 

4.  ^'A.  B.,”  in  March,  1908,  removed  from  the  township  of 
Adolphustown  to  the  adjoining  township  of  South  Fredericks- 
burgh,  also  in  the  said  electoral  district  of  Lennox,  and  was  work- 


i.e.,  “Manhood  Franchise.” 
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ing  upon  a farm,  and  had  his  domicile  in  the  said  township  of 
South  Fredericksburgh,  at  the  time  of  the  hearing  of  complaints 
against  the  voters’  list  for  the  said  township  of  Adolphustown, 
and  at  the  time  of  the  final  revision  of  the  same — to  wit,  on  the 
1st  day  of  September,  1908. 

5.  No  appeal  was  made  to  the  court  of  revision  for  the  town- 
ship of  Adolphustown  to  have  the  name  of  ^‘A.  B.”  removed  from 
the  assessment  roll  of  that  township,  and  the  municipal  clerk 
placed  his  name  upon  part  ‘‘3”  of  the  said  list. 

6.  ‘‘A.  B.”  neglected  to  appeal  to  the  court  of  revision  for 
the  township  of  South  Fredericksburgh  to  be  placed  upon  the 
assessment  roll  thereof,  and  no  complaint  was  made  by  him^,  or 
by  any  person  on  his  behalf,  after  the  posting  up  of  the  voters’ 
list  for  the  said  township  of  South  Fredericksburgh,  to  have  his 
name  entered  upon  the  list,  and  no  application  was  made  at  the 
time  of  the  hearing  of  the  complaints  against  the  voters’  list  for 
that  township  to  be  so  added  (September  3rd,  1908),  though  it 
was  admitted  that  he  would  have  been  entitled  to  have  his  name 
entered  on  the  list  for  the  township  of  South  Fredericksburgh  if 
he  had  not  neglected  to  file  his  complaint  or  appeal  therefor. 

7.  An  appeal  or  complaint  was  duly  filed  to  have  the  name  of 
“A.  B.”  struck  off  the  Adolphustown  list. 

The  questions  to  be  determined  are: — 

1.  Is  there  any  difference  between  the  residential  condition 
of  the  rural  ‘‘M.  F.”  voter  at  the  time  of  the  final  revision  of  the 
list  and  that  of  the  F.”  voter  in  a city  forming  part  of  an 
electoral  district? 

2.  Does  the  domicile  of  the  F.”  voter  at  the  time  of  the 
final  revision  of  the  voters’  list  or  that  at  the  time  of  the  assess- 
ment determine  the  mimicipal  list  upon  which  his  name  should 
be  entered? 

3.  If  the  name  of  an  "‘M.  F.”  or  “floating”  voter  is  (by  re- 
moval to  one,  two,  three  or  more  municipalities  while  assessment 
rolls  are  being  prepared,  and  before  their  return,  and  no  appeal 
or  appeals  made  to  have  his  name  removed)  upon  two,  three  or 
more  municipal  lists,  to  which  should  he  be  “anchored”  or  upon 
which  should  his  name  be  entered? 

4.  Should  “A.  B.’s”  name  be  struck  off  the  Adolphustown 
list,  notwithstanding  the  fact  that  he  neglected  to  appeal  to  have 
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his  name  entered  upon  the  South  Fredericksburgh  list,  and  that 
he  still  resides  in  the  electoral  district? 
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All  of  which  is  humbly  submitted. 

(Sgd.)  J.H.  Madden, 

Judge  of  the  County  Court  of  the  County  of  Lennox 
and  Addington. 

Napanee,  September  21st,  1908. 

The  case  was  argued  on  October  17th,  1908,  before  Moss, 
C.J.O.,  OsLER,  Garrow,  Maclennan,  JJ.A.,  and  Riddell,  J. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

No  one  contra. 

October  19.  The  judgment  of  the  Court  was  delivered  by 
OsLER,  J.A.: — To  the  first  question  it  seems  only  necessary  to  say 
that  the  conditions  as  to  residence  of  the  rural  ‘‘M.F.”  voter  are 
to  be  looked  for  in  the  Assessment  Act,  4 Edw.  VII.  ch.  23,  sec. 
24  (0.),  and  the  Election  Act,  8 Edw.  VII.  ch.  3,  sec.  16  (0.),  and 
see  also  sec.  6 of  the  Voters’  List  Act,  7 Edw.  VII.  ch.  4 (0.).* 

* 4 Edw.  VII.  ch.  23,  sec.  24  (0.). 

Manhood  Suffrage  Voters, 

24.  (1)  In  municipalities  in  which  the  Manhood  Suffrage  Registration 
Act  is  not  in  force,  the  assessor  shall  place  on  the  assessment  roll,  as  qualified 
to  be  a voter  under  the  Ontario  Election  Act,  the  name  of  every  male  person 
of  the  full  age  of  twenty-one  years  not  disqualified  from  voting  at  elections 
for  the  legislative  assembly  of  Ontario  and  a subject  of  His  Majesty  by  birth 
or  naturalization,  who  delivers  or  causes  to  be  delivered  to  the  assessor,  an 
affidavit.  . . . 

Provided  that  such  person  has  resided  within  the  Province  for  the  nine 
months  next  preceding  the  time  fixed  by  statute  (or  by  a by-law  authorized 
by  statute)  for  beginning  to  make  the  assessment  roll  in  which  he  is  en- 
titled to  be  entered  as  a person  qualified  to  vote. 

And.  provided  that  such  person  was  in  good  faith  at  the  time  fixed,  as 
aforesaid,  for  beginning  to  make  said  roll,  and  still  is  a resident  of  and  domi- 
ciled in  the  municipality  on  the  roll  of  which  he  desires  to  be  entered,  and 
has  resided  in  the  said  municipality  continuously  from  the  time  fixed  as 
aforesaid  for  beginning  to  make  said  roll. 

(2)  A person  may  be  resident  in  the  municipality  within  the  meaning 

of  this  section,  notwithstanding  occasional  or  temporary  absence  in  the 
prosecution  of  his  occupation  as  a lumberman.  ...  \ 

(3)  The  assessor  shall  also  make  reasonable  inquiries  in  order  to  ascer-'^ 

tain  what  persons  resident  in  his  municipality,  or  in  the  section  of  the  munici-j 
pality  in  respect  of  which  the  assessor  is  acting,  are  entitled  to  be  placed] 
on  the  assessment  roll  as  qualified  to  be-  voters  under  the  Ontario  Election! 
Act,  and  shall  place  such  persons  on  the  roll  as  qualified  to  be  voters  with-^ 
out  the  affidavit  referred  to  in  sub-sec.  1,  j 

8 Edw.  VII.  ch.  3,  sec.  16  (0.).  ’ 
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The  urban  ‘‘M.  F.”  voter  is  dealt  with  by  the  Manhood 
Suffrage  Registration  Act,  7 Edw.  YII.  ch.  5,  and  sec.  17  of  the 
Election  Act,*  but  these  do  not  bear  upon  the  case  of  the  rural 
‘‘M.  F.”  voter. 

As  to  the  second  question:  if  the  assessor  has  placed  the  name 
of  a person  on  the  assessment  roll  as  a rural  F.”  voter,  under 
sec.  24  of  the  Assessment  Act,  4 Edw.  VII.  ch.  23  (O.),  the  duty 
of  the  clerk  of  the  municipality  is  to  place  the  name  of  such  person 
on  the  voters'  list  thereof,  and  the  conditions  of  that  section  as  to 
his  residence  and  domicile  are  those  to  be  regarded  by  the  Judge 
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16.  Every  man  shall  be  entitled  to  be  entered  on  the  voters’  list  prepared 
under  parts  I.  or  II.  of  the  Ontario  Voters’  List  Act  who 

(а)  Is  the  full  age  of  twenty-one  years.  . . . 

(б)  Is  a British  subject  by  birth  or  naturalization. 

(c)  Is  not  disqualified  under  this  Act  or  otherwise  by  law  prohibited 
from  voting. 

(d)  Has  resided  in  Canada  for  the  nine  months  next  preceding  the  time 
fixed  by  statute  or  by  by-law  authorized  by  statute  for  beginning  to  make 
the  assessment  roll  of  the  municipality  in  which  he  resides,  or  has  resided 
in  Canada  for  the  twelve  months  next  preceding  the  time  up  to  which  appli- 
cation, complaint  or  appeal  to  enter  his  name  on  such  list  may  be  made 
to  the  Judge  of  the  county  court  under  the  said  Act. 

(e)  Was  in  good  faith  at  the  time  of  beginning  to  make  the  assessment 
roll  or  for  making  application,  complaint  or  appeal  to  the  Judge,  as  the 
case  may  be,  a resident  of  and  domiciled  in  the  municipality  on  the  list  of 
which  he  is  to  be  entered. 

7 Edw.  VII.  ch.  4,  sec.  6 (O). 

6.  (1)  The  clerk  of  each  municipality  shall,  immediately  after  the  final 
revision  and  correction  of  the  assessment  roll  in  every  year,  make  a correct 
alphabetical  list  in  three  parts  (Form  1)  of  all  persons  appearing  by  the 
assessment  roll  to  be  voters,  prefixing  to  the  name  of  each  person  his  number 
upon  the  roll. 

(2)  . . . 

(7)  In  the  case  of  a person  qualified  to  vote  at  provincial  elections,  the 
clerk  shall  opposite  the  name  of  such  person  in  proper  column,  insert  the 
words  ‘'manhood  franchise,”  or  the  letters  “M.  F.” 

*8  Edw.  VII.  ch.  3,  sec.  17  (O.). 

17.  Every  man  shall  be  entitled  to  be  entered  on  the  list  of  voters  per- 
pared  under  the  Manhood  Suffrage  Registration  Act,  who 

(a)  Is  the  full  age  of  twenty-one  years. 

(^>)  . . . 

(c)  . . . _ 

(d)  Has  resided  in  Canada  for  the  twelve  months  next  preceding  the 
day  on  which  the  first  sittings  of  the  registrars  of  manhood  suffrage  voters 
was  held  for  the  preparation  of  the  lists  of  voters  under  the  Manhood  Suffrage 
Registration  Act. 

(e)  Was  in  good  faith  on  the  said  day  and  for  the  three  months  next  pre- 
ceding the  same  a resident  of  and  domiciled  in  the  city  or  town  on  the  list 
of  which  or  part  of  which  he  is  to  be  entered;  and  in  any  municipality  divided 
into  two  or  more  electoral  districts  and  in  any  municipality  parts  of  which 
are  situated  in  two  or  more  electoral  districts  who 

(/)  Was  in  good  faith  on  the  said  day  and  for  the  next  preceding  thirty 
days  a resident  of  and  domiciled  within  the  electoral  district. 
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Act  and  sec.  14  of  the  Voters’  Lists  Act. 
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If  the  name  has  not  been  placed  on  the  assessment  roll  at  all, 
the  case  of  an  appeal  against  the  omission  is  provided  for  by  the 
alternatives  mentioned  in  the  second  branches  of  clauses  (d)  and 
(e)  of  sec.  16  of  the  Ontario  Election  Act,  8 Edw.  VII.  ch. 

Osier,  J.A. 

3 (0.),*  the  conditions  as  to  residence  and  domicile  being 
then  controlled  by  or  having  reference  to  the  time  for  making 
application,  complaint  or  appeal  to  the  Judge. 

As  to  the  third  question,  so  far  as  we  can  understand  what  is 
meant  by  a “floating”  voter  or  “anchoring”  such  a voter,  it  is 
not  easy  to  see  how  any  difficulty  can  arise,  seeing  that,  to  authorize 
the  assessor  to  place  the  name  of  any  person  on  the  assessment  roll 
as  a rural  “M.  F.”  voter,  he  must  have  been  at  the  time  fixed  py 
statute  (in  the  case  put  February  15th,  1908),  or  by  by-law, 
for  beginning  to  make  the  assessment  roll,  and  up  to  the  time 
the  assessor  actually  places  his  name  thereon,  a resident  of  and 
domiciled  in  the  municipality — ^sec.  24  (1),  Assessment  Act^ — a 
condition  which  seems  to  preclude  his  being  legally  placed  upon 
the  roll  of  more  than  one  municipality  in  consequence  of  removal 
from  one  to  another  after  the  15th  February,  while  the  rolls  are 
“being  prepared.” 

The  answer  to  the  fourth  question  consequently  is  that  the  name 
of  “A.  B.”  should  not  be  struck  off  the  Adolphustown  list. 

A.  H.  F.  L. 

* Every  man  shall  be  entitled  to  be  entered  on  the  voters’  list  prepared 
under  Part  I.  or  II.  of  the  Ontario  Voters’  Lists  Act,  who 
{a)  Is  of  the  full  age  of  twenty-one  years.  . . . 

(&)  Is  a British  subject  by  birth  or  naturalization. 

(c)  Is  not  disqualified  under  this  Act  or  otherwise  by  law  prohibited 
from  voting. 

{d)  . . . or  has  resided  within  Canada  for  the  twelve  months  next 

preceding  the  time  up  to  which  application,  complaint,  or  appeal  to  enter 
his  name  on  such  list  may  be  made  to  the  Judge  of  the  County  Court 
under  the  said  Act.  ■ ^ 

(e)  Was  in  good  faith  at  the  time  of  beginning  to  make  the  Assess-j 
ment  Roll  or  for  making  application,  complaint,  or  appeal  to  the  Judge, ^ 
as  the  case  may  be,  a resident  of  and  domiciled  in  the  municipality  on  the; 
list  of  which  he  is  to  be  entered.  1 
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[DIVISIONAL  COURT.] 

Re  Hickey  and  Town  of  Orillia. 

Intoxicating  Liquors  — Local  Option  By-law  — Irregularities  in  Conduct 

of  Election — Violation  of  Provisions  as  to  Secrecy — Curative  Provision 

— When  not  Applicable — Consolidated  Municipal  Act,  1903,  secs.  204, 

536. 

On  a motion  to  quash  a local  option  by-law  passed  by  the  municipal  coun- 
cil of  a town  after  an  election  at  which  five  more  than  the  requisite 
three-fifths  of  the  electors  voting  thereon  were  in  favour  of  the  by-law, 
the  applicant  established  many  important  violations  fully  set  out  in  the 
judgment  of  Riddell,  J.,  of  the  statutory  provisions  relating  to  the  tak- 
ing of  the  poll,  more  especially  of  those  which  are  intended  to  secure 
the  secrecy  of  the  ballot  which  were  in  effect  disregarded: — 

Held,  that  the  election  was  invalid  and  the  by-law  must  be  quashed,  inas- 
much as  the  irregularities  proved  were  of  such  a nature  as  to  cause 
an  interference  with  the  polling  of  a full,  fair,  and  untrammelled  vote  of 
the  electorate,  and  that  such  irregularities  were  not  cured  by  sec.  204 
of  the  Municipal  Act. 

Judgment  of  Meredith,  C.J.,  reversed. 

Appeal  by  William  Hickey  from  the  judgment  of  Meredith, 
C.J.C.P.,  on  a motion  to  quash  a local  option  by-law,  prohibiting 
the  sale  of  liquor  both  in  taverns  and  shops,  which  was  passed  by 
the  municipal  council  of  the  town  of  Orillia,  after  an  election 
held  on  the  6th  January,  1908,  when  the  total  vote  cast  was  921, 
of  which  558,  being  5 more  than  the  requisite  three-fifths,  were  in 
favour  of  the  by-law. 

The  motion  before  Meredith,  C.J.,  was  argued  in  Weekly 
Court  on  April  13th,  1908. 

J.  Haverson,  K.C.,  and  W.  E.  Middleton,  K.C.,  for  the  appli- 
cant. 

F.  E.  Hodgins,  K.C.,  and  A.  B.  Thompson,  for  the  town  cor- 
poration. 

At  the  close  of  the  argument  the  following  judgment  was 
delivered  by  Meredith,  C.J.C.P.  : — I have  come  to  a conclusion 
upon  the  first  two  questions,  and  I may  as  well  dispose  of  the  case 
as  far  as  they  are  concerned,  leaving  the  other  question  to  be 
finally  determined  after  the  evidence  which  I am  going  to  per- 
mit to  be  taken  has  been  taken  and  is  before  me. 

The  by-law  which  is  attacked  is  a by-law  which  prohibits  the 
sale  of  liquor  both  in  taverns  and  in  shops,  and  the  first  objec- 
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tion  taken  to  it  is  that  in  the  year  1907  the  municipal  council  of 
the  town  passed  a by-law  prohibiting  the  sale  of  liquor  in  shops, 
and  that  that  by-law  is  in  force  and  cannot  be  repealed  for  three 
years,  and  it  is  said  that  it  was,  therefore,  not  competent  for  the 
council  to  deal  with  the  same  subject  matter  in  the  year  1908. 

It  is  quite  probable  that  had  the  Legislature  contemplated 
that  an  attempt  would  be  made  to  do  what  has  been  done  in 
this  case,  it  would  have  made  provision  against  it;  but  there  is 
nothing  which  justifies  me  in  saying  that  there  is  anything  in 
the  statute  which  makes  it  unlawful  for  the  council  to  do  what 
has  been  done.  No  doubt  anomalies  and  inconveniences  may 
result  from  such  a course  as  has  been  taken,  but  these  are  matters 
to  be  dealt  with  by  the  Legislature  and  not  by  the  Court. 

Section  141  of  the  Liquor  License  Act,  sub-sec.  1,  is  the  sec- 
tion which  confers  power  upon  the  council  to  pass  such  by-laws. 

By  6 Edw.  VII.  ch.  47,  sec.  24,  there  were  substituted  for 
sub-sec.  2 of  sec.  141,  certain  provisions  as  to  the  circumstances 
under,  and  the  conditions  upon  which  the  council  should  be 
bound  to  submit  the  by-law.  Sub-sec.  2 provides  that  ‘ ‘ The  day 
fixed  by  the  by-law  for  taking  the  votes  of  the  electors  thereon 
shall  be  the  day  upon  which  under  the  Consolidated  Municipal 
Act,  1903,  or  any  by-law  passed  under  the  said  Act,  a poll  would 
be  held  at  the  annual  election  of  members  of  the  council  of  the 
municipality.  ’ ’ Then  sub-sec.  3 makes  it  the  duty  of  the  council, 
if  a petition  in  writing  signed  by  at  least  twenty-five  per  cent,  of 
the  electors  according  to  the  last  revised  voters’  list  of  the 
municipality  qualified  to  vote  at  the  municipal  elections 
is  presented  to  the  council  on  or  before  the  1st  Novem- 
ber preceding  the  day  upon  which  such  poll  would  be  held, 
to  submit  the  by-law  to  a vote  of  the  municipal  electors.  Then 
provision  is  made  that  if  three-fifths  of  the  electors  approve  of 
the  by-law  it  is  to  be  finally  passed  within  six  weeks.  Then  sub- 
sec. 5 provides:  ‘‘In  case  such  by-law  does  not  receive  the  ap- 
proval of  at  least  three-fifths  of  the  electors  voting  thereon  the 
council  shall  not  pass  the  same  and  no  by-law  for  the  same  pur- 
pose shall  be  submitted  to  the  municipal  electors  before  the 
date  of  polling  for  the  third  annual  election  of  members  of 
the  council  to  be  held  after  that  at  which  the  voting  on  the  first 
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mentioned  by-law  took  place.”  Then  sub-sec.  6 provides  that 
“no  by-law  passed  under  the  provisions  of  sub-sec.  1 of  this  sec- 
tion shall  be  repealed  by  the  council  passing  the  same  until  after 
a by-law  for  that  purpose  has  been  submitted  to  the  electors  and 
approved  by  three-fifths  of  the  electors  voting  thereon,  in  the 
same  manner  as  the  original  by-law,  on  the  polling  day  at  the 
third  or  some  subsequent  annual  municipal  election  held  after 
the  passing  of  such  original  by-law;  and  in  case  such  repealing 
by-law  is  not  so  approved,  no  other  repealing  by-law  shall 
be  submitted  to  the  electors  until  the  polling  at  the  third 
annual  municipal  election  thereafter.  ’ ’ So  that  apparently  what 
the  Legislature  had  in  view  was  making  the  decision  of  the 
electors  a fixed  thing  for  the  period  of  three  years — if  they 
voted  for  the  by-law  it  was  to  remain  in  force  not  subject  to 
repeal  for  three  years.  If  they  voted  against  the  by-law,  no  other 
by-law  could  be  submitted  for  three  years.  But  no  provision  was 
made  preventing  the  council  after  the  ratepayers  had  approved 
of  a by-law  prohibiting  the  sale  of  liquor  in  shops,  in  the  next 
year  or  in  any  subsequent  year  passing  another  by-law  dealing 
with  the  same  subject,  or,  as  in  this  case,  dealing  with  that  sub- 
ject and  the  other — the  sale  in  taverns. 

Notwithstanding,  as  I have  said,  the  anomalies  which  may 
result,  and  notwithstanding  the  force  of  the  arguments  which 
have  been  used  by  Mr.  Haverson  and  Mr.  Middleton,  I think  I 
would  be  legislating  if  I attempted  to  read  into  the  Act  a provi- 
sion prohibiting  the  doing  of  that  which  the  municipal  council 
has  done  by  the  by-law  in  question. 

A subsidiary  point  was  raised  upon  this  first  question — that 
the  council  had  not  power  to  pass  by-laws  prohibiting  both  the 
sale  in  taverns  and  the  sale  in  shops.  I do  not  think  there  is  any- 
thing in  this  objection.  It  was,  I think,  competent  for  the  coun- 
cil to  make  their  by-law  one  dealing  with  taverns  or  one  dealing 
with  shops  or  to  include  the  two  matters  in  one  by-law. 

No  force  is  to  be  attributed  to  the  use  of  the  plural  referring 
to  the  operative  act, — the  by-law, — especially  when  one  finds  two 
or  three  lines  below,  the  singular  used — “provided  that  the  by- 
law before  the  final  passing  has  been  adopted  by  the  electors.  ’ ’ It 
is  a loose  method  of  drafting,  but  I see  nothing  in  the  section 


D.  C. 
1908 

Re  Hickey 
AND  Town 
OF  Orillia. 

Meredith,  C.J. 


320 

D.  C. 
1908 

Re  Hickey 
AND  Town 
OF  Orillia. 

Meredith,  C.  J. 


ONTARIO  LAW  REPORTS.  [vol. 

which  would  justify  the  Court  in  holding  that  it  was  not  com- 
petent for  the  council  to  include  the  two  subject  matters — sale 
in  shops  and  sale  in  taverns,  in  one  and  the  same  by-law. 

The  next  objection  is  that  the  town  is  divided  into  three 
wards,  and  that  in  each  of  these  wards  there  were  the  names  of 
more  than  four  hundred  voters  upon  the  list,  contrary  to  the  pro- 
visions of  the  Municipal  Act. 

It  is  important  to  notice  that  sec.  535  is  not  one  of  the  sec- 
tions contained  in  the  part  which  deals  with  municipal  elections. 
It  is  in  a separate  part  of  the  Act,  although  it  does,  of  course,  deal 
with  municipal  elections  and  enables  the  council  to  pass  by-laws 
for  dividing  the  wards  of  the  city  or  town,  etc.,  into  two  or  more 
convenient  polling  sub-divisions  (paragraph  2),  and  establishing 
polling  sub-divisions ; provision  is  also  made  by  sec.  536  that 
the  number  of  qualified  electors  in  a polling  sub-division  in  a 
city  having  100,000  inhabitants  or  more  is  not  to  exceed  two 
hundred;  and  in  other  municipalities  whenever  the  electors  in 
any  ward,  village  or  polling  sub-division  exceed  three  hundred, 
the  ward  or  village,  etc.,  is  to  be  again  divided  into  polling  sub- 
divisions so  as  to  conform  to  the  intent  and  meaning  of  the  Act. 
Then  there  is  this  provision  in  sub-sec.  12 : — 

‘‘An  election  shall  not  be  irregular  or  void  or  voidable  for  the 
reason  that  a polling  sub-division  which  contains  more  than  the 
number  of  voters  fixed  by  sub-sec.  1 of  this  section,  has  not  been 
divided,  provided  it  does  not  contain  more  than  300  voters  in  the 
case  of  a polling  sub-division  in  a city  having  100,000  inhabi- 
tants, or  400  in  the  case  of  a polling  sub-division  in  any  other 
municipality.  ” 

No  doubt  if  the  section  is  applicable  these  polling  sub-divi- 
sions were  formed  in  contravention  of  the  provisions  of  these 
sub-sections. 

Sub-section  4 provides  that  in  order  to  enable  the  council 
to  vary  the  sub-divisions  according  to  the  number  of  electors,  it 
is  to  be  the  duty  of  the  clerk  to  call  the  attention  of  the  council 
to  the  necessity  for  making  a re-division  into  wards,  and  by  sub- 
sec. 5,  it  is  provided  that,  “In  ease,  through  oversight  or  from 
other  cause,  such  alterations  have  not  been  made  prior  to  the 
publication  of  the  voters’  lists,  the  alteration  in  the  polling  sub- 
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divisions  shall  be  made  forthwith  thereafter,  but  shall  not  take 
effect  until  the  next  voters’  lists  are  being  made  out,  and  shall 
not  affect  the  voting  on  or  with  respect  to  any  previous  voters’ 
lists. ’ ’ 

Now,  bearing  in  mind  that  the  council  has  no  discretion,  if 
the  proper  petition  is  presented  at  the  proper  time,  as  to  submit- 
ting the  by-law,  but  is  bound  to  submit  it,  these  provisions,  if 
Mr.  Haverson’s  and  Mr.  Middleton’s  arguments  are  to  prevail, 
would  make  it  impossible  regularly  to  pass  that  by-law,  where, 
as  in  this  case,  the  directions  of  the  statute  have  not  been  obeyed. 

I think,  however,  that  they  are  not  applicable. 

The  sections  of  the  Municipal  Act  which  are  made  applicable 
to  the  taking  of  the  vote  of  the  electors  on  a by-law  requiring  the 
assent  of  the  electors  are  secs.  138  to  206,  inclusive,  except  sec. 
179,  and,  therefore,  do  not  include  sec.  536;  and  there  is,  there- 
fore, practically,  except  as  to  matters  which  deal  with  the  pro- 
ceedings commencing  with  the  obtaining  of  the  ballot-boxes  and 
the  printing  of  the  ballots,  a complete  code  of  machinery  for  deal- 
ing with  by-laws  to  be  voted  upon  by  the  electors. 

Section  338  provides  that  ‘Mn  case  a by-law  requires  the 
assent  of  the  electors  of  a municipality  before  the  final  passing 
thereof,  the  following  proceedings  shall,  except  in  cases  other- 
wise provided  for,  be  taken  for  ascertaining  such  assent: — 

‘ ‘ 1.  The  council  shall,  by  the  by-law,  fix  the  day  and  hour  for 
taking  the  votes  of  the  electors,  and  the  places  in  the  municipality 
for  the  purpose,  as  the  council,  in  their  discretion,  deem  best, 
and  (where  the  votes  are  to  be  taken  at  more  than  one  place) 
shall  name  a deputy  returning  officer  to  take  the  votes  at  every 
such  place.” 

While,  no  doubt,  the  day  and  hour  for  taking  the  votes  is  the 
time  when  the  annual  election  is  to  take  place,  there  is  nothing 
that  I can  see  in  the  section  which  restricts  the  voting  to  polling 
sub-divisions  containing  the  same  number  of  voters,  as  in  the  case 
of  the  municipal  elections,  and  there  would  be  a reason  for  that 
in  ordinary  cases.  The  number  of  voters  having  a right  to  vote 
on  money  by-laws  is  very  much  less  than  the  number  of  munici- 
pal electors,  and,  therefore,  it  would  be  putting  a useless  ex- 
pense upon  the  municipality  if  the  same  number  of  polling  places 
were  fixed  as  are  required  for  the  other  voting. 
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It  may  be  that  there  would  be  difficulty  if  the  election  of  a 
member  of  the  council  were  attacked,  but  I am  not  concerned 
with  the  consideration  of  that  question. 

The  question  here  is  whether  this  by-law  can  be  successfully 
attacked. 

I am  very  much  inclined  to  think  that,  even  if  I had  been  of 
opinion  that  the  general  provisions  applicable  to  municipal  elec- 
tions were  to  be  applied,  the  objection  ought  not  to  prevail. 
Apart  altogether  from  sec.  204 — the  curative  section  of  the  Act — 
it  is  not  every  irregularity  that  invalidates  an  election.  There 
are  many  irregularities,  trifling  in  their  character,  which  would 
have  no  effect  upon  the  election,  and,  therefore,  if  there  were  no 
sec.  204,  and  the  Court  could  properly  come  to  the  conclusion  that 
the  failure  to  comply  with  the  directions  of  a statute  primd  facie 
was  not  calculated  to  prevent  a full  and  free  polling  of  the  votes, 
the  Court  would  probably  refuse  to  quash  the  by-law,  and  it  is 
only  necessary  to  have  recourse  to  sec.  204  when  that  primd  facie 
case  does  not  appear.  When  primd  facie  the  result  might  have 
been  affected  by  the  failure  to  comply  with  the  provisions  of  the 
statute,  then  and  then  only  is  the  onus  cast  upon  the  persons  sup- 
porting the  by-law  to  shew  that  the  irregularity  did  not  affect 
the  result. 

I do  not  agree  with  the  argument  of  counsel  for  the  applicant 
as  to  the  effect  of  sub-sec.  12.  It  is  one  of  those  sections  very 
common — too  common,  I should  say — in  municipal  Acts  and  Acts 
with  which  the  public  generally  have  to  deal,  and  wholly  unneces- 
sary as  a matter  of  proper  drafting.  It  is  put  in  as  a guide  to  the 
unskilled  who  are  dealing  with  the  machinery  connected  with 
municipal  proceedings  and  municipal  matters,  school  matters, 
and  things  of  that  kind.  It  is  not  a declaration  by  the  Legisla- 
ture that  a failure  to  comply  with  any  of  the  provisions  of  the 
enactment  would  render  the  election  invalid  or  void,  but  the  sec- 
tion is  to  be  read  as  providing  that  whenever  the  effect  of  failure 
to  comply  would  be  that  the  election  would  be  irregular  or  void, 
the  election  is  not  to  be  void  if  the  number  of  voters  is  not  more 
than  four  hundred,  in  a municipality  not  being  a city  having 
100,000  inhabitants. 

I do  not  think  it  would  be  safe,  from  loose  language  such  as 
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is  used  in  this  sub-sec.  12,  to  draw  the  conclusion  that  it  is  prac- 
tically an  express  provision  by  the  Legislature  that  if  more  than 
four  hundred  voters  are  included  in  a polling  sub-division  the 
election  ex  necessitate  is  void  and  must  be  set  aside. 

Being  of  that  opinion,  the  first  two  of  the  objections  fail. 

In  dealing  with  by-laws  of  this  kind,  while  great  care  should 
be  taken  to  see  that  the  council  in  discharging  its  important 
powers  and  duties  under  the  statute  keeps  well  within  the  lines 
laid  down  by  the  Legislature,  it  would  be  highly  mischievous  if 
by  reason  of  mistakes  of  the  officers  appointed  to  work  the 
machinery  for  taking  the  votes  of  the  electors,  by-laws  were 
lightly  to  be  set  aside;  and  my  inclination  would  always  be,  in 
dealing  with  matters  of  machinery,  to  endeavour  to  uphold,  if 
possible,  a by-law,  notwithstanding  mistakes  upon  the  part  of 
unskilled  officers  in  complying  with  the  exact  provisions  of  the 
statute  as  to  the  manner  of  taking  the  votes,  the  preparation  of 
the  lists,  and  matters  of  that  kind. 

It  is  a very  serious  thing,  after  the  electors  have  gone  through 
the  stress  of  a contest  of  the  kind  that  these  contests  are, 
and  the  statutory  three-fifths  majority  has  been  polled  in  favour 
of  the  by-law,  that  some  trifling  irregularity  on  the  part  of  some 
officer,  entirely  innocent,  and  which  in  all  probability  has  not 
had  the  slightest  effect  upon  the  result,  should  be  held  to  undo 
what  has  been  done. 

The  other  objection  is  that  the  clerk  of  the  municipality  failed 
to  comply  with  the  provisions  of  the  statute  as  to  furnishing  to 
the  deputy  returning  officers  in  the  different  polling  places  proper 
lists  of  voters. 

I agree  with  the  argument  of  counsel  for  the  applicant  that 
it  was  the  duty  of  the  clerk  not  to  have  made  any  scrutiny  of 
those  lists ; that  it  was  his  duty,  just  as  it  would  have  been  the 
duty  of  the  clerk  of  the  peace  if  application  had  been  made  to 
him,  tb  deliver  to  the  deputy  returning  officer  an  exact  copy  of 
the  lists  for  the  ward  for  which  he  was  deputj^  returning  officer. 

The  provisions  which  Mr.  Hodgins  has  referred  to,  which  pro- 
vide that  a municipal  elector  who  is  properly  qualified  in  more 
wards  than  one,  is  to  be  entered  in  only  one  of  the  wards,  deal 
with  the  preparation  of  the  voters’  lists,  and  not  with  the  lists 
to  be  furnished  to  the  deputy  returning  officers. 
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When  the  clerk  is  preparing  the  lists  it  is  his  duty  to  see  that 
a man’s  name  is  put  on  only  in  accordance  with  the  direction 
which  Mr.  Hodgins  read. 

This  clerk  seems  to  have  been  very  late  in  apprehending  what 
his  duty  was,  and  to  have  attempted  to  do,  when  the  poll  was 
being  taken  at  the  municipal  election,  what  he  ought  to  have  done 
when  the  voters’  lists  were  being  prepared.  However,  I am 
very  much  inclined  to  think  that  no  harm  resulted  from  his 
mistake.  The  evidence  upon  this  point  is  not  clear,  and  I think 
the  proper  course  to  take  is  to  enable  the  respondents  to  sup- 
plement the  evidence  already  given,  for  the  purpose  of  shewing 
that  nobody  was  prevented  from  giving  his  vote  by  reason  of  the 
mistake  of  the  clerk.  That  should  not  be  done  by  affidavit.  An 
appointment  should  be  taken  out  for  the  examination  of  such 
witnesses  as  the  respondents  desire  to  examine,  and  there  should 
be  full  opportunity  for  cross-examination  by  the  other  side. 

The  motion  may  be  spoken  to  again  after  that  evidence  has 
been  taken,  and  I will  then  finally  dispose  of  it,  and  it  may  be 
brought  on  on  two  days’  notice. 

Subsequently,  and  before  taking  any  further  evidence,  the 
applicant  abandoned  the  objection  referred  to  in  the  conclusion 
of  the  above  judgment,  and  the  motion  was  thereupon  dismissed 
with  costs. 

From  this  judgment  the  applicant  appealed  and  the  appeal 
was  argued  on  3rd  June,  1908,  before  Mulock,  C.J.,  Ex.D., 
Anglin  and  Riddell,  JJ. 

J,  Haverson,  K.C.,  and  W.  E.  Middleton,  K.C.,  for  the  appel- 
lant, William  Hickey. 

E.  E.  A.  DuVemet,  K.C.,  and  A.  B.  Thompson,  for  the  re- 
spondents, the  town  corporation. 

June  29.  Mulock,  C.J. : — This  is  an  appeal  by  the  plaintiffs 
from  an  order  of  the  Chief  Justice  of  the  Common  Pleas  Division, 
dismissing  an  application  to  quash  a “local  option”  by-law 
passed  by  the  municipal  corporation  of  Orillia,  in  the  year  1908, 
prohibiting  the  sale  of  liquor  in  taverns  and  shops,  on  the  follow- 
ing, amongst  other,  grounds; — 
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‘‘That  a by-law  similar  to  the  by-law  in  question  was  passed 
by  the  said  municipal  council  in  January,  1907,  prohibiting  the 
sale  of  intoxicating  liquors  in  shops.” 

It  appears  that  the  electors  of  the  town  of  Orillia  having  on 
the  7th  of  January,*  1907,  voted  in  favour  of  the  passage  of  by- 
law No.  428  to  prohibit  the  sale  of  liquor  in  shops,  the  council 
duly  passed  the  by-law  and  the  same  went  into  operation  on  the 
1st  of  May,  1907.  This  by-law  being  in  force,  the  electors,  on  the 
6th  of  January,  1908,  voted  in  favour  of  another  by-law  to  pro- 
hibit the  sale  of  liquor  in  shops  and  taverns,  and  the  council 
duly  passed  it  on  the  8th  of  February,  1908.  This  latter  by-law 
(444)  enacts  that,  “this  by-law  shall  come  in  operation  and  be  of 
full  force  and  effect  on  and  after  the  first  day  of  May  next  after 
the  final  passing  thereof.” 

Sub-sec.  7 of  6 Edw.  VII.  ch.  47,  sec.  24,  enacts  that  “every 
by-law  passed  under  this  section  shall  come  into  force  and  take 
effect  as  and  from  the  first  day  of  May  next  after  the  passing 
thereof.  ’ ’ 

In  the  present  case  there  are  two  by-laws,  each  prohibiting 
sale  in  shops,  the  later  one  also  prohibiting  sale  in  taverns. 

As  regards  sale  in  shops,  are  both  by-laws  in  force?  If  not, 
which  one  is?  That  of  1907  was  in  force  until  the  passing  of 
that  of  1908.  But  the  latter  could  not  repeal  the  former,  for  sub- 
sec. 6 of  sec.  24  declares  that  a by-law  passed  under  the  provi- 
sions of  sec.  141  of  the  Liquor  License  Act — which  is  this  case — • 
is  not  repealable  until  the  third  or  some  subsequent  annual 
municipal  election  after  its  passing.  Thus  in  the  interval  it  is 
not  repealable.  Therefore,  on  the  1st  of  May,  1908,  when  the 
second  by-law  was,  according  to  the  statute,  to  “come  into  force,” 
prohibition  as  regards  sale  in  shops  was  then  in  fact  in  force, 
5nd  would  so  continue  during  the  lifetime  of  the  earlier  by-law. 
During  such  period  the  by-law  of  1908  could  have  no  effect  by 
way  of  prohibiting  sale  in  shops,  and  if  the  by-law  of  1907  should 
survive  that  of  1908,  the  latter  could  never  go  into  effect  as  affect- 
ing sale  in  shops.  When  the  Legislature  enacted  that  every  such 
by-law  should  ‘ ‘ come  into  force  and  effect  as  and  from  the  1st  of 
May  next  after  the  passing  thereof,  ’ ’ it  clearly  contemplated  the 
passing  of  only  such  by-law  as  would  then  come  into  force  and 
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take  effect  by  bringing  about  a change  by  prohibiting  what  till 
then  was  not  prohibited.  This,  as  regards  sale  in  shops,  the  by- 
law of  1908  cannot  do.  It  cannot  come  into  operation  so  long  as 
that  of  1907  is  in  force.  I am,  therefore,  of  opinion  that  the 
council  having  no  power  to  pass  a by-law  which  could  not  come 
into  effect  on  the  1st  of  May  thereafter,  the  by-law  under  con- 
sideration, so  far  as  it  purports  to  prohibit  the  sale  in  shops,  is 
void  as  being  in  excess  of  the  powers  of  the  council. 

Further,  reference  to  the  machinery  provided  by  sub-sec.  6 
for  repealing  a by-law  shews  that  the  Legislature  did  not  contem- 
plate the  existence  at  the  same  time  of  two  by-laws,  like  those 
under  consideration,  dealing  with  the  same  subject,  one  of  which 
by-laws  would  extend  the  period  of  prohibition  beyond  that  pro- 
vided in  the  other.  For  example,  suppose  that  in  1910  a by-law 
to  repeal  that  of  1907  be  voted  upon  by  the  electors,  and  de- 
feated, then,  according  to  sub-sec.  6,  no  other  by-law  to  repeal 
that  of  1907  shall  be  submitted  to  the  electors  until  the  polling  at 
the  third  annual  municipal  election  thereafter,  namely,  1913. 
But  the  by-law  of  1908  is  repealable  in  1911.  Such  appeal,  how- 
ever, would  in  fact  effect  no  change,  for  the  prohibition  estab- 
lished by  the  by-law  of  1907  would  continue  until  the  repeal  of 
that  by-law.  The  Legislature  did  not,  I think,  contemplate  the 
electors  being  called  upon  to  go  through  the  empty  form  of  vot- 
ing for  or  against  repeal,  when  no  matter  how  the  vote  went,  such 
voting  would  produce  no  practical  results.  The  intention  of 
sub-sec.  6 is,  I think,  that  once  only  in  three  years  shall  the  ques- 
tion of  repeal  be  voted  upon,  and  this  view  excludes  the  right  of 
the  municipality  to  have  current  at  the*  same  time,  as  here,  two 
by-laws  that  might  occasion  two  elections  within  three  years.  For 
these  various  reasons  I think  that  that  portion  of  the  by-law  of 
1908,  which  seeks  to  prohibit  the  sale  in  shops  was  in  excess  of 
the  powers  of  the  council  and  is  therefore  void  and  should  be 
set  aside. 

This  conclusion  raises  the  question,  whether  the  by-law  of 
1908  is  valid  as  respects  the  provision  prohibiting  sale  in  taverns. 
The  proposition  submitted  to  the  electors  was  that  the  sale  of 
liquor  in  shops  and  taverns  should  be  prohibited  for  at  least  three 
years,  namely,  from  the  1st  of  May,  1908,  until  the  1st  of  May, 
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1911.  The  by-law  of  1907  is  repealable  in  1910.  Assuming  that 
it  is  then  repealed,  sale  in  shops  from  the  year  1910  until  1911 
will  not  be  prohibited.  But  the  only  proposition  which  has  re- 
ceived the  assent  of  the  electors  was  one  providing  for  prohibi- 
tion in  shops  and  taverns  until  at  least  the  year  1911.  No  one 
has  voted  for  any  other  proposition.  There  is  thus  no  vote  of  the 
electors  as  required  by  the  statute  to  support  the  condition  of 
affairs  that  would  arise  in  the  year  1910  on  the  repeal  of  the  by- 
law of  1907.  By  sec.  379  of  the  Consolidated  Municipal  Act  the 
application  to  set  aside  the  by-law  in  question  must  be  made 
within  one  year  from  its  passing.  If  the  plaintiff  were  to  wait 
until  the  year  1910  and  the  by-law  of  1907  were  then  repealed,  it 
would  be  too  late  for  him  then  to  attack  the  by-law  of  1908.  Thus 
in  now  adjudicating  upon  the  question  raised,  it  is  necessary  to 
have  due  regard  to  what  the  statute  provides  may  happen, 
namely,  repeal  of  the  by-law  of  1907  in  1910  and  if  that  does 
happen,  the  then  condition  (if  the  by-law  of  1908  were  to  stand), 
namely,  prohibition  respecting  sale  in  taverns  only  would  be  one 
which  had  not  received  the  sanction  of  the  electors.  Therefore 
that  portion  of  the  by-law  is  also  bad,  and  the  whole  by-law 
should  be  quashed  with  costs  of  this  appeal,  and  the  motion 
below.  Having  reached  this  conclusion  it  is  not  necessary  for  me 
to  deal  with  the  other  objections. 

Anglin,  J.  : — I have  had  the  advantage  of  perusing  the  ex- 
haustive opinion  of  my  brother  Riddell.  Upon  a close  study  of 
the  evidence  I find  his  careful  statement  of  the  circumstances  sur- 
rounding the  taking  of  the  vote  upon  the  impeached  by-law  so 
entirely  accurate  that  no  good  purpose  would  be  served  by  my 
attempting  to  restate  them. 

The  law  certainly  casts  upon  the  party  attacking  a by-law 
(which  requires  the  approval  of  the  electorate)  on  the  ground 
that  the  vote  upon  such  by-law  has  been  irregularly  taken,  the 
burden  of  establishing  that  there  has  been  a disregard — not 
merely  trivial  but  important,  not  merely  of  the  letter,  but  of 
the  substance — of  the  statutory  provisions  intended  to  regulate 
the  conduct  of  the  polling.  Where  such  disregard  has  been 
shewn,  those  supporting  the  by-law  are  still  permitted  to  satisfy 
the  Court,  if  they  can,  that  notwithstanding  any  irregularity 
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proven  ‘'the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  this  Act  and  that  such  . . . irregu- 

larity did  not  affect  the  result  of  the  election.”  But  the  onus 
of  satisfying  the  Court  upon  both  those  points  rests  upon  the 
respondents. 

The  cardinal  principles  underlying  the  various  provisions  of 
the  Act  governing  municipal  elections  appear  to  me  to  be  that 
the  electors  shall  have  a fair  opportunity  for  polling  their  votes 
and  that  the  secrecy  of  the  ballot  shall  be  preserved.  If  a rea- 
sonable opportunity  for  voting  has  not  been  afforded,  or  if  there 
has  been  a substantial  disregard  of  the  regulations  prescribed  to 
ensure  the  secrecy  of  the  ballot,  the  election  cannot,  in  my  opin- 
ion, be  said  to  have  been  conducted  in  accordance  with  the  prin- 
ciples of  the  Act,  and  it  is  difficult  to  perceive  how  the  respon- 
dents could  satisfy  the  Court  that  the  irregularity  did  not  affect 
the  result  of  the  election. 


In  regard  to  municipal  elections  proper  the  Act  provides 
that  where,  in  a municipality  having  a population  of  less  than 
100,000  the  number  of  qualified  voters  in  a polling  sub-division 
exceeds  300,  the  municipality  shall  be  again  divided  into  polling 
sub-divisions  so  as  to  conform  to  the  intent  and  meaning  of  the 
Act,  i.e.,  that  in  each  polling  sub-division  there  shall  be  not 
more  than  300  voters — but  that  an  election  shall  not  be  irregular, 
or  void  or  voidable,  though  a polling  sub-division  which  contains 
more  than  300  voters  has  not  been  divided,  provided  that  it 
does  not  contain  more  than  400.  (Section  536.)  On  behalf  of 
the  respondents  it  is  urged  that  this  section  does  not  apply  to 
elections  upon  local  option  by-laws,  because  in  the  provisions 
(Municipal  Act,  sec.  351;  Liquor  License  Act,  sec.  141(1)) 
which  expressly  declare  other  sections  of  the  Municipal  Act  to 
be  so  applicable  this  section  is  not  referred  to,  and  in  many  cases 
in  which  municipal  councils  may  be  compelled  to  submit  local 
option  by-laws  (6  Edw.  VII.  ch.  47,  sec.  24(3))  they  could  not 
comply  with  the  terms  of  sec.  536(3).  But,  while  sec.  536  may 
not  have  been  expressly  made  applicable  to  elections  upon  local 
option  by-laws,  its  provisions  indicate  the  view  of  the  legisla- 
ture as  to  wffiat  is  a proper  number  of  voters  to  include  in  a pol- 
ling sub-division,  and  also,  in  my  opinion,  that  if  that  proper 
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number  be  exceeded  by  more  than  100  the  provision  for  polling 
will  be  so  inadequate  that  the  electors  cannot  be  deemed  to  have 
had  a fair  opportunity  to  poll  their  votes,  and  the  election  should 
therefore  be  deemed  at  least  irregular  or  voidable,  if  not  void. 

Upon  the  evidence  it  is  apparent  that  there  was  every  reason 
to  anticipate  a large  vote  on  this  by-law,  upon  which  the  entire 
municipal  electorate  was  enfranchised.  Therefore,  although  sec- 
tion 536  should  strictly  be  held  inapplicable,  the  municipal 
council  should  not,  I think,  have  disregarded  this  expression  of 
the  view  of  the  Legislature,  as  to  the  proper  number  of  voters 
to  be  included  in  a single  polling  sub-division,  when  fixing  the 
number  and  location  of  the  polling  places  for  the  voting  upon 
the  by-law,  as  they  are  required  to  do  by  sec.  338  of  the  Muni- 
cipal Act,  which  is  clearly  applicable  to  voting  on  local  option 
by-laws. 

It  may  be  urged  with  some  force  that  the  purpose  of  pro- 
viding that  the  voting  on  local  option  by-laws  shall  be  held  on 
the  same  day  as  the  municipal  elections,  requires  that  the  elec- 
tors should  vote  on  these  by-laws  at  the  same  polling  places  at 
vrhich  they  vote  for  their  representatives  in  the  municipal  coun- 
cils. The  answer  to  such  an  argument  seems  to  be  that  failure 
on  the  part  of  the  council  to  perform  its  plain  duty  under  sec- 
tion 536  for  the  purposes  of  municipal  elections  proper  cannot 
warrant  or  excuse  failure  to  provide  for  electors  entitled  to  vote 
on  a local  option  by-law  reasonable  accommodation  and  reason- 
able facilities  to  enable  them  to  do  so.  The  legislature  has  in 
effect  declared  that  not  more  than  300  electors  should  be  allotted 
to  a single  polling  place  and  that  where  there  are  more  than 
400  names  upon  the  list  of  any  one  sub-division  the  excess  is 
such  that  a fair  opportunity  to  vote  is  not  given,  and  the  elec- 
tion, if  attacked,  should  not  be  upheld.  The  policy  which  re- 
quired that  the  vote  upon  local  option  by-laws  should  be  cast 
at  the  time  when  municipal  elections  are  held  contemplated  poll- 
ing sub-divisions  in  which  not  more  than  the  names  of  300  quali- 
fied electors  should  be  found  upon  the  polling  lists.  Here  the 
numbers  were  445,  414  and  379,  respectively,  in  the  three  sub- 
divisions. 

This  was  in  my  view  entirely  contrary  to  the  intent  of  the 
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Legislature.  The  results  are  found  in  the  violations — perhaps 
inevitable — certainly  sufficiently  glaring,  of  most,  if  not  all,  of 
the  provisions  of  the  Act  made  to  ensure  the  secrecy  of  the  bal- 
lot, as  detailed  in  the  judgment  of  my  brother  Riddell.  The 
statute  contemplates  that  but  one  voter  shall  be  in  the  polling 
place  at  a time,  and  no  other  persons  except  the  election  officers 
and  scrutineers:  secs.  173  and  346.  These  provisions  were  en- 
tirely disregarded,  large  numbers  of  electors  and  others  being  in 
the  polling  places  throughout  the  day.  The  provisions  for  the 
marking  of  ballots  in  compartments  only,  and  for  the  exclusion 
of  other  persons  from  the  place  in  which  the  voter  marks  his  bal- 
lot were,  in  many  instances,  not  observed.  The  statute  (sec. 
168)  requires  the  voter  after  marking  his  ballot  to  deliver  it 
folded  to  the  deputy  returning  officer,  who  shall  thereupon  de- 
posit it  in  the  ballot  box.  Section  170  declares  that  any  person 
who  leaves  the  polling  place  without  first  delivering  his  ballot  to 
the  deputy  returning  officer  in  the  manner  prescribed,  shall 
thereby  forfeit  his  right  to  vote.  Yet  the  evidence  is  that  voters 
coming  out  from  compartments  left  their  ballots  on  the  counter 
to  be  taken  by  the  deputy  returning  officer  when  disengaged. 
There  is  abundant  evidence  that  the  marking  of  the  ballots  of 
many  electors  could  have  been  seen  by  persons  in  the  polling 
places — if  so  disposed — some  of  whom  were  legally  there,  others 
in  direct  contravention  of  the  statute. 

In  my  opinion  the  applicant  has  established  numerous  and 
important  violations  of  the  provisions  of  the  Act  relating  to  the 
taking  of  the  poll.  These  departures  from  the  statutory  require- 
ments are  of  such  a character  that  to  me  it  seems  impossible  to 
say  that  the  election  has  been  conducted  in  accordance  with  the 
principles  of  the  Act  and  that  the  result  of  the  election  has  not 
been  affected.  The  majority  for  the  by-law  only  exceeded  the 
requisite  three-fifths  by  5 votes : 14  votes  less  east  for  the  by-law, 
or  ten  more  votes  cast  against  it,  would  have  meant  its  defeat. 
With  this  comparatively  narrow  margin  it  would  be  very  diffi- 
cult to  establish  that  irregularities  such  as  have  been  proven  did 
not  affect  the  result.  It  may  well  be  that  difficulties  in  the  poll- 
ing of  votes  due  to  the  overcrowding  deterred  voters  from  casting 
ballots.  The  burden,  in  my  opinion,  is  not  cast  upon  the  appli- 
cant to  prove  that  voters  actually  were  so  deterred ; it  is  upon  the 
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respondents  to  shew  that  they  were  not.’  The  applicant  is  re- 
quired to  shew  the  irregularity  and  its  possible,  perhaps,  its 
probable,  results.  That  such  possible  or  probable  results  were 
not  actual  results  must  be  proved  by  the  respondents,  if  they 
would  claim  the  benefit  of  sec.  204.  The  applicant  has  estab- 
lished that  in  many  instances  voters  were  obliged  to  mark  their 
ballots  in  such  surroundings  that  secrecy  was  almost  impossible. 
The  moment  the  safeguard  of  secrecy  is  removed  the  door  is 
opened  for  the  operation  of  bribery  and  other  improper  infiu- 
ences.  The  voter,  who,  if  assured  of  the  secrecy  of  his  ballot, 
would  vote  nay,  with  a vote  practically  open  may  find  himself 
unable  to  resist  the  pressure,  moral  or  immoral,  which  bids  him 
vote  yea:  the  man  who  has  secured — for  what  consideration  it 
matters  not — an  elector’s  promise  to  cast  his  ballot  in  a certain 
way  is  given  the  opportunity,  of  which  the  law  would  denrive 
him,  of  seeing  that  the  promise  is  implemented.  Here  again  the 
applicant  has  discharged  his  burden  fully  when  he  has  shewn 
a wholesale  disregard  of  the  provisions  of  the  statute  framed  to 
ensure  secrecy  and  has  indicated  the  not  improbable  conse- 
quences of  such  disregard.  That  such  consequences  did  not  in 
fact  ensue  it  is  for  the  respondents,  invoking  sec.  204,  to  prove  to 
the  satisfaction  of  the  Court. 

The  liberality  with  which  the  Courts  have  applied  the  provi- 
sions of  sec.  204  to  cure  many  different  irregularities  would 
appear  to  have  fostered  a belief  amongst  some  municipal  officials 
that  they  may,  at  their  pleasure,  disregard  almost  any  of  the 
directions  of  the  Municipal  Act  respecting  the  conduct  of  elec- 
tions. With  very  great  respect  for  the  views  of  those  who  incline 
to  uphold  the  validity  of  municipal  by-laws,  notwithstanding 
comparatively  gross  irregularities  in  the  taking  of  the  popular 
vote  upon  them,  I think  it  is  time  that  the  pendulum  should 
swing  back  a little  and  that  those  in  charge  of . such  elections 
should  be  informed  that  if  the  regulations  prescribed  by  the 
Legislature  for  their  conduct  are  ignored  in  matters  affecting  the 
full  and  fair  exercise  of  the  franchise,  or  the  secrecy  of  the  ballot, 
the  Courts  cannot  be  relied  upon  to  be  astute  to  find  reasons  for 
upholding  the  elections,  but,  on  the  contrary,  that  in  such  cases 
the  respondents  will  at  least  be  required  to  establish  conclu- 
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Kiddell,  J.  : — A ‘‘local  option”  election  was  holden  6th  Jan- 
uary, 1908,  in  the  town  of  Orillia,  a total  vote  being  cast  of  921; 
as  558  were  in  favour  of  the  by-law,  it  will  be  seen  that  5 more 
than  the  requisite  three-fifths  were  obtained.  A motion  to  quash 
was  refused  by  the  Chief  Justice  of  the  Common  Pleas,  and  the 
applicant  now  appeals. 

Before  us  but  two  matters  were  pressed:  (1)  that,  as  there 
was  (and  is)  in  existence  a by-law  passed  in  1907  prohibiting  the 
sale  of  spirituous,  etc.,  liquors,  except  by  wholesale,  in  shops,  etc., 
such  a by-law  as  that  attacked  could  not  be  passed,  the  by-law  of 
1907  dealing  with  part  of  the  subject  matter  of  that  of  1908 ; (2) 
that  the  election  was  irregular,  and  the  irregularities  were  not 
cured  by  sec.  204  of  the  Municipal  Act. 

In  the  view  I take  of  the  case,  I do  not  think  it  necessary  to 
pass  upon  the  first  point  raised — and  say  nothing  more  than  that  , 
I see  no  reason  for  departing  from  the  view  expressed  upon  the 
argument  that  the  objection  is  not  tenable  and  that  the  judg- 
ment of  the  learned  Chief  Justice  is  right  upon  this  point. 

To  deal  with  the  second  objection.  The  town  has  three  poll- 
ing sub-divisions,  containing  the  following  number  of  names  of 
voters : in  polling  sub-division  No.  1 — 489  ; No.  2 — 438 ; No.  3 — 
451 ; in  all  1378.  But  from  these  numbers  must  be  deducted  the 
numbers  of  those  who  were  not  entitled  to  vote  in  the  polling 
sub-divisions  at  the  election  in  question,  with  the  following  re- 
sult: number  as  revised  in  polling  sub-division  No.  1 — 445;  No. 
2—414;  No.  3— 379:  in  all,  1238. 

The  votes  actually  polled  were  as  follows : — 
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sively  the  two  conditions  upon  which  they  may  be  entitled  to 
relief  under  sec.  204. 

In  the  present  case  gross  irregularities  have  been  proved. 
Their  probable  consequence  was  an  interference  with  the  polling 
of  a full,  fair,  and  untrammelled  vote  of  the  electorate.  No  evi- 
dence has  been  adduced  which  would  warrant  an  application  of 
sec.  204.  I therefore  think  that  this  appeal  should  be  allowed 
and  that  the  by-law  should  be  quashed  with  costs  of  the  appeal 
and  the  motion  before  the  learned  Chief  Justice  to  be  paid  by  the 
respondents. 
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For 

Against 

Spoiled 

Total 

In  P.  S.  D.  No.  1 

155 

117 

8 

280 

No.  2 

201 

108 

8 

317 

No.  3 

202 

138 

9 

349 

Totals 

558 

363 

25 

946 

The  polling  place  for  polling  sub-division  No.  1 was  J.  R.’s 
store,  and  the  deputy  returning  officer,  Mr.  McK.,  was  a gentle- 
man of  experience,  having  acted  as  such  in  many  elections,  par- 
liamentary and  municipal.  He  was  an  ardent  supporter  of  the 
by-law,  but  it  is  clear,  and  indeed  it  is  so  stated  by  counsel  for 
the  appeal,  that  he  acted  most  fairly  and  did  his  duty  as  well  as 
was  possible  under  the  circumstances.  It  may  be  said  at  once 
that  all  the  officers  taking  the  vote  are  wholly  exonerated  from 
any  suspicion  of  anything  but  fair  dealing — all  parties  give  them 
credit  for  an  earnest  desire  to  do  their  duty  and  for  succeeding 
in  such  duty  as  well  as  was  reasonably  possible  with  the  conven- 
iences supplied.  Mr.  McK.  says  that  his  polling  booth  was  in 
the  front  part  of  R.  ’s  store ; that  before  the  poll  opened  he  put 
Up  one  compartment  for  voters  to  mark  their  ballots  in;  that 
people  came  in  to  vote  so  fast  that  shortly  after  the  poll  opened 
another  compartment  was  put  up,  and  these  ^‘two  compart- 
ments were  kept  busy  throughout  the  day  from  9 to  3 without  a 
let-up ; ’ ’ that  the  place  was  not  large,  and  was  full  nearly  all  the 
time,  and  sometimes  a person  came  and  was  in  a hurry  and  made 
his  way  to  the  front  and  got  a ballot ; that,  owing  to  the  number 
desiring  to  vote,  he  had  half  a dozen  or  so  ballots  initialled  ahead, 
and  that  there  would  be  four  ballots  out  at  a time,  two  voters 
being  in  the  compartments  and  two  ready  and  waiting  to  go  in. 
Mr.  B.,  the  poll  clerk,  tells  a like  story  as  to  crowding,  and  adds 
that  there  were  three  or  four  messenger  boys  running  back  and 
forth  with  badges  on,  local  option  badges ; that  they  were  inside 
where  the  voting  was  going  on ; the  number  of  persons  in  the  booth 
is  placed  by  this  witness  at  about  30 — ‘‘most  waiting  to  get  their 
ballots.’^ 

Mr.  White,  who  was  the  scrutineer  for  the  opponents  of  the 
by-law,  in  addition  to  telling  of  the  crowding  and  of  the  boys 
with  badges,  says  that  there  were  in  addition  to  the  voters  a num- 
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ber  of  persons  whom  he  took  to  be  relatives  of  the  owner  of  the 
shop,  Mr.  R.,  going  through  the  polling  booth  from  the  street  to 
the  back  shop  where  Mr.  R.  was  working,  ‘‘lingering  in  where 
the  deputy  returning  officer  was ; ’ ’ that  ‘ ‘ they  were  there  all  day 
right  from  the  opening  of  the  poll ; ’ ’ and  that  these  people  and 
the  boys  could  see  how  the  people  voted,  if  they  wished  to — that 
a person  could  not  pass  through  to  Mr.  R.’s  workshop  without 
being  in  a position  to  see,  if  he  wished  to.  Then  he  says  that 
sometimes  the  voters,  instead  of  waiting  and  getting  into  the 
compartments,  “would  take  their  lead  pencils  and  mark  their 
ballots  wherever  they  got  a chance  to,  ’ ’ and  some  appear  to  have 
marked  the  ballot  upon  a ledge. 


A voter,  Mr.  M.,  got  to  the  polling  booth  at  about  10.30  or  11, 
and  it  took  him  about  three-quarters  of  an  hour  to  get  his  vote  in, 
and  then  only  after  he  had  “got  mad.”  As  he  came  away,  he 
saw  lying  on  the  counter  some  ballots  which  he  had  seen  voters 
leave  there  after  coming  out  of  the  compartment  and  presum- 
ably voting ; he  also  saw  two  persons  in  the  compartment  voting 
together  ‘ ‘ one  in  on  top  of  the  other  as  it  were.  ’ ’ 

At  No.  2 polling  booth,  which  was  at  the  fire  hall,  Mr.  W. 
was  deputy  returning  officer,  and  Mr.  A.  poll  clerk.  Mr.  W.  says 
that  in  the  polling  booth  there  were  sometimes  a dozen  people, 
sometimes  more  in  the  morning — always  a crowd  of  electors  of 
the  town — waiting  to  vote.  About  an  hour  or  an  hour  and  a 
half  after  the  opening  of  the  polls,  a second  polling  compart- 
ment was  put  up,  and  3 or  4 ballots  would  be  in  the  hands  of  the 
voters  at  one  time ; most  of  the  ballots  were  marked  in  the  com- 
partments, but  others,  as  he  saw,  were  marked  “on  the  window 
sill,  on  the  engine,  on  the  reel,  and  on  the  hose  cart;”  on  two 
occasions  his  attention  was  called  to  the  fact  that  there  were  two 
people  at  a time  in  the  compartment,  and  he  went  to  rectify  that ; 
there  were  a lot  of  people  in  the  polling  booth ; “ it  is  a good,  com- 
fortable place — the  day  was  cold,  there  was  a little  excitement, 
and  that  probably  brought  them;”  they  had  no  business  but 
“chatted  around  the  engine,”  and  Mr.  W.  was  too  busy  to  see 
what  they  were  doing — he  did  not  turn  them  out,  as  they  did  not 
interfere  with  the  voting  that  he  saw,  and  they  were  not  in  a 
position  to  see  how  people  were  voting.  This  last  statement  he 
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modifies  by  saying  that  the  people  in  the  polling  booth  were  close 
enough  to  see  the  marking  in  some  cases — some  voters  would 
“take  a pencil  out  of  their  pocket  and  mark  the  ballot  at  the 
table” — “a  good  many  people  had  the  habit  of  marking  their 
ballots  outside”  the  compartment — at  the  fire  hall  there  were 
decidedly  too  many  voters  for  the  poll  to  vote  at  all  properly, 
and  under  the  circumstances  he  could  not  prevent  the  people  in 
the  fire  hall  from  talking  to  the  voters. 

Mr.  A.,  the  poll  clerk,  says  that  the  fire  hall  was  fairly  well 
crowded  by  voters,  about  25  to  30  people  in  there  at  a time,  and 
from  2 to  6 ballots  out  at  a time,  some  marked  on  the  window 
sills,  on  the  hose  reels,  and  some  in  the  compartments — the  com- 
partments were  full  at  the  time — a great  deal  of  crushing  and 
crowding,  due  to  the  large  number  of  voters  that  had'  to  vote. 
“People  were  crowding  in  to  the  booths,  and,  I think,  if  one 
wanted  to,  he  could  have  seen  how  a person  was  voting — they 
were  not  kept  back  from  the  compartments.  ’ ’ He  would  not  be 
surprised  to  hear  that  some  persons  had  gone  away  and  not 
waited  for  a ballot,  ‘ ‘ because  there  was  such  a crowd  one  might 
have  to  wait  quite  a while  to  get  a chance”  to  vote. 

H.,  the  scrutineer,  tells  much  the  same  story,  and  adds  that 
there  were  also  boys  in  and  out  with  local  option  badges  on, 
“Vote  for  me.”  He  also  says  that  several  times  the  voter  mark- 
ing his  ballot  outside  of  the  compartment,  the  public  were  stand- 
ing close  enough  to  see,  though  he  cannot  say  as  a fact  that  any 
one  did  actually  see — the  public  crowded  past  the  deputy  return- 
ing officer’s  table. 

Mr.  S.,  a voter,  went  three  times  to  the  polling  place  before  he 
could  vote ; he  went  to  the  door  and  looked  in  and  if  the  num- 
ber of  people  ahead  of  him  were  going  to  vote  ahead  of  him,  it 
would  take  half  an  hour.  On  the  third  attendance  he  waited 
some  five  or  ten  minutes,  there  were  not  so  many  people  there 
then,  and  he  got  his  vote  in.  He  saw  two  boys  with  badges, 
“Vote  for  me”  either  standing  or  sitting  close  to  the  deputy 
returning  officer’s  table,  there  were  then  three  or  four  ballots 
out,  and  he  tells  us,  “When  I went  in  to  vote,  the  man  ahead  of 
me  was  finishing  making  his  mark.  I saw  him  make  it  . . . 

I did  not  want  to,  but  I could  not  help  seeing  it.” 
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In  polling  sub-division  No.  3 the  polling  place  was  at  the 
council  chamber.  Mr.  L.  was  deputy  returning  officer  and  Mr. 
Wainwright  poll  clerk.  Here  there  were  two  compartments 
apparently  all  day — '‘with  one  voting  compartment  you  could 
not  possibly  get  through  in  one  day.”  Sometimes  four  sets  of 
ballot  out  at  a time,  or  probably  more,  sometimes  the  voters  would 
wait  till  some  one  came  out  of  a compartment,  and  sometimes 
they  would  not — some  men  in  a hurry  did  not  want  to  wait — 
this  continued  from  the  opening  of  the  poll  till  about  three  with 
very  slight  intervals — in  the  booth  there  would  be  various  num- 
bers from  the  right  number  up  to  as  many  as  thirty — at  times 
“thirty  waiting  for  ballots,  nearly  thirty,  a line  almost  abreast 
waiting  from  the  door  to  . . . the  desk — nearly  thirty ; there 
would  be  over  twenty  anyway  for  the  greater  part  of  five  hours.  ’ ’ 
There  were  some  of  the  boys  coming  backward  and  forward, 
and  the  deputy  returning  officer  told  them  they  had  no  business 
there,  but  did  not  put  them  out  unless  they  made  a disturbance. 
In  addition,  there  were  people  coming  in  and  going  out  who  were 
not  entitled  to  vote,  and  the  voters  lining  up,  “the  others  were 
indiscriminately  at  the  back” — “twenty  to  thirty  lined  up,  as 
close  as  they  can  be — some  two  abreast  sometimes.  ’ ’ Along  about 
the  noon  hour  he  kept  about  fifteen  ballots  initialled  ahead.  The 

a 

poll  clerk  and  scrutineer  also  give  evidence  which  corroborates 
the  deputy  returning  officer,  as  does  Mr.  C.,  a voter. 

The  trouble  occasioned  by  the  crowd  has  been  occurring  for 
years.  Mr.  W.,  the  deputy  returning  officer  for  polling  sub- 
division No.  2,  says:  “I  have  remonstrated  over  and  over  again 
with  the  town,  but  without  any  result.  ’ ’ The  clerk  has  on  several 
occasions  called  the  attention  of  the  council  (not  the  present 
council)  to  the  fact  that  there  were  more  than  300  voters  in  the 
polling  sub-divisions,  and  the  council  “actually  met  and  talked 
it  over  in  committee  . . . but  there  was  a hitch  somewhere 

over  the  division,”  and  nothing  was  done. 

There  is  no  evidence  that  any  voter  was  prevented  from  vot- 
ing by  the  crowding,  and  many  persons,  including  officials, 
pledge  their  oaths  that  the  proceedings  were  conducted  in  a thor- 
ough, careful,  and  impartial  manner,  and  that  they  believe  the 
result  of  the  polling  fairly  and  accurately  discloses  the  wish  of 
the  electors  on  the  by-law. 
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The  main  argument  was  based  upon  sec.  536  of  the  Consoli- 
dated Municipal  Act,  1903,  3 Edw.  VII.  ch.  19,  which  provides 
by  sub-sec.  1 that  polling  sub-divisions  shall  be  made  or  varied 
whenever  (in  such  municipalities  as  Orillia)  the  electors  in  any 
polling  sub-division  shall  exceed  300.  By  sec.  536  (12)  it  is 
provided  that  ‘‘an  election  shall  not  be  irregular  or  void  or  void- 
able for  the  reason  that  a polling  sub-division  which  contains 
more  than  the  number  of  voters  fixed  by  sub-sec.  1 of  this  section, 
has  not  been  divided,  provided  it  does  not  contain  more  than 
. . . 400  . . 

It  is  argued  that  the  proviso  indicates  that  if  more  than  400 
voters  appear  on  the  list  of  any  polling  sub-division,  the  election 
is  void — or  if  not  void  at  least  voidable  and  irregular. 

Even  if  it  were  the  fact  that  sec.  536  applies  to  polling  sub- 
divisions for  the  purposes  of  such  an  election  as  this,  I should  be 
of  the  opinion  that  we  could  not  interfere  with  the  election  upon 
the  ground  alone  that  sec.  536  (1)  has  been  violated.  As  has  been 
pointed  out  in  the  judgment  appealed  from,  sub-sec.  3 provides 
that  the  alteration  shall  be  made  before  the  publication  of  the 
voters’  lists,  and,  by  sec.  5,  if  made  thereafter,  shall  not  take 
effect  until  the  next  voters’  lists  are  being  made  out.  The  result 
would  be  that,  the  previous  town  councils  having  neglected  the 
duty  cast  upon  them  by  the  plain  words  of  the  statute,  the  pre- 
sent council  could  not  change  the  polling  sub-divisions  under 
sec.  536  so  as  to  be  effective  for  this  election.  The  council,  how- 
ever, could  do  no  other  than  submit  the  proposed  by-law  (6  Edw. 
VII.  ch.  47,  sec.  24  (3))  upon  the  presentation  of  the  petition; 
and  so  the  council  would  be  compellable  to  cause  an  election  to 
be  held  which  would  ex  necessitate  be  wholly  nugatory.  Lex 
non  cogit  ad  impossihilia. 

And  if  the  section  did  apply,  even  with  the  additional  irregu- 
larities alleged — if  it  should  be  considered  that  these  were  in- 
evitable (and  this  was  pressed  by  counsel  for  the  appeal) — I do 
not  think  we  could  interfere. 

I agree,  however,  with  the  Chief  Justice  of  the  Common 
Pleas  that  this  section  has  no  application,  and  have  little  to  add 
to  what  he  has  said  in  that  regard.  The  Act  of  1903,  by  sec.  338, 
gives  to  the  council  in  the  case  of  such  by-laws  the  power  and 
makes  it  their  duty  “by  the  by-law  to  fix  the  day  and  hour  for 
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taking  the  votes  of  the  electors,  and  the  places  in  the  municipality 
for  the  purpose,  as  the  council  in  their  discretion  deem  best,  and 
(where  the  votes  are  to  be  taken  at  more  than  one  place)”  to 
' ' name  a deputy  returning  officer  to  take  the  votes  at  every  such 
place.  The  day  so  fixed  for  taking  the  votes  shall  be,  etc.” 

There  is  a necessity  to  fix  in  and  by  the  by-law  the  places  for 
taking  the  votes — and  these  places  are  in  the  discretion  of  the 
council,  and  need  not  be  the  same  places  as  those  at  which  the 
votes  in  the  ordinary  municipal  election  are  cast.  It  is  obvious 
that  the  power  of  fixing  the  places  for  receiving  the  votes  involves 
the  power  of  fixing  the  place  for  each  vote  and  the  place  for  any 
portion  of  the  municipality,  that  is,  fixing  the  polling  sub-divi- 
sions. This  power  is  not  modified  by  the  subsequent  legislation. 
The  Act  4 Edw.  VII.  ch.  22,  sec.  8,  provides  that  ‘‘where  the 
proposed  by-law  is  being  submitted  to  the  electors  on  the  same 
day  as  the  annual  election  for  the  municipal  council  is  being 
held,  it  shall  be  sufficient  to  state  with  respect  to  the  hour,  day, 
and  place  or  places  of  polling,  that  the  polls  will  be  held  at  the 
same  hour,  on  the  same  day,  at  the  same  place  or  places,  and  by 
the  same  deputy  returning  officers  as  for  the  said  municipal 
election.”’  And  6 Edw.  VII.  ch.  47,  sec.  24,  makes  it  obligatory 
in  the  case  of  such  a by-law  as  this  that  “the  day  fixed  by  the 
by-law  for  taking  the  votes  of  the  electors  thereon  shall  be  the 
day  upon  which  ...  a poll  would  be  held  at  the  annual  elec- 
tion of  members  of  the  council  of  the  municipality.” 

It  is  permissive  to  use  the  same  polling  places  and  machinery 
generally;  it  is  compulsory  that  the  election  shall  be  held  upon 
the  statutory  day. 

The  present  council,  therefore,  while  they  had  no  power  to 
change  the  polling  sub-divisions  for  the  election  of  municipal 
councillors,  might  for  the  voting  on  the  by-law  have  made  pro- 
per polling  sub-divisions.  In  my  humble  judgment,  it  was  the 
plain  duty  of  the  council,  in  view  of  the  difficulties  that  had 
been  experienced  in  former  elections  by  reason  of  overcrowding 
and  the  practical  certainty  that  a very  large  vote  would  be 
polled  upon  this  by-law,  to  take  special  care  that  such  polling 
sub-divisions  should  be  formed  as  would  avoid  the  difficulties 
previously  experienced,  and  enable  every  voter  to  cast  his  vote 
in  the  manner  provided  by  the  express  provisions  of  the  statute. 
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It  is  not  as  though  sec.  536  applied,  and  the  council  must 
make  the  best  of  a bad  job;  the  whole  matter  was  in  their  own 
hands,  and  the  proper  remedy  might  and  should  have  been 
applied. 

The  provisions  respecting  voting  are  plain. 

Section  138  (1)  : The  clerk  procures  as  many  ballot  boxes  as 
there  are  polling  sub-divisions:  (sub-sec.  3)  gives  one  to  each 
deputy  returning  officer;  and  also  (sec.  139)  provides  a proper 
number  of  ballots,  and  (sec.  144)  gives  these  and  proper  writing 
material  to  the  deputy  returning  officer,  with  (sec.  146)  printed 
directions,  and  (sec.  152  et  seq.)  proper  voters’  lists,  poll  book, 
etc. 

Section  145:  Every  polling  place  shall  be  furnished  with  a 
compartment  in  which  the  voters  can  mark  their  votes,  screened 
from  observation;  and  it  shall  be  the  duty  of  the  clerk  . . . 

and  of  the  deputy  returning  officers  ...  to  see  that  a proper 
compartment  for  that  purpose  is  provided  at  each  polling  place. 

Section  165 : When  a person  claiming  to  be  entitled  to  vote 
presents  himself  for  the  purpose  of  voting,  the  deputy  return- 
ing officer,  after  satisfying  himself  of  the  propriety  of  such  per- 
son voting,  (6)  ‘‘shall  then  sign  his  name  or  initials  on  the  back 
of  the  ballot  paper,”  and  “(7)  the  ballot  paper  shall  be  de- 
livered to  such  person.” 

Section  173:  “During  the  time  appointed  for  polling,  no 
person  shall  be  . . . permitted  to  be  present  in  the  polling 

place  other  than  the  officers,  candidates,  clerks,  or  agents,  . . 

and  the  voter  who  is  for  the  time  being  actually  engaged  in 
voting.  ” 

Section  168 : ‘ ‘ Upon  receiving  from  a deputy  returning 
officer  the  ballot  paper  prepared  as  aforesaid,  the  person  receiv- 
ing the  same  shall  forthwith  proceed  into  the  compartment  pro- 
vided for  the  purpose,  and  shall  then  and  therein  mark  his  bal- 
lot paper  . . . then  fold  the  ballot  paper  across  . . . and 
. . . leaving  the  compartment  . . . without  delay  and  with- 
out shewing  the  front  to  any  one  . . . deliver  the  ballot  paper 
so  folded  to  the  deputy  returning  officer,  who  shall  . . . verify 
his  own  initials,  and  at  once  deposit  the  same  in  the  ballot  box 
. . . and  the  voter  shall  forthwith  leave  the  polling  place.” 
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Section  169:  ‘‘While  a voter  is  in  a balloting  compartment 
for  the  purpose  of  marking  his  ballot  paper,  no  other  person 
shall  be  allowed  to  enter  the  compartment,  or  to  be  in  any  posi- 
tion from  which  he  can  observe  the  mode  in  which  the  voter 
marks  his  ballot  paper.” 

Section  170:  “Any  person  having  . . . received  a ballot 
paper,  who  leaves  the  polling  place  without  first  delivering  the 
same  to  the  deputy  returning  officer  in  the  manner  prescribed, 
shall  thereby  forfeit  his  right  to  vote  . . . and  the  deputy 

returning  officer  shall  make  an  entry,”  etc. 

The  Act  has  been  framed  with  great  care  to  provide  for  the 
compulsory  secrecy  of  the  ballot  and  the  amplest  opportunity 
for  each  voter  to  express  his  judgment  without  interference,  dis- 
comfort or  hurry, 

A single  deputy  returning  officer  for  each  polling  sub-divi- 
sion, a single  ballot  box  for  each  deputy  returning  officer,  a 
single  voter  in  the  polling  place  at'  a time,  the  deputy  returning 
officer  determining  the  right  of  the  applicant  to  a ballot,  and 
then  initialling  the  paper,  the  voter  retiring  to  the  compartment 
alone,  and  no  one  even  of  those  who  have  a right  to  be  in  the 
polling  place  being  allowed  to  enter  the  compartment  when  he 
is  there,  or  even  to  be  in  a position  from  which  the  mode  of 
marking  can  be  seen;  the  voter  marking  his  ballot  therein  and 
folding  it  so  as  to  conceal  the  vote,  and  then  leaving  the  com- 
partment and  delivering  his  ballot  to  the  deputy  returning 
officer,  and  the  deputy  returning  officer  without  disclosing  the  ‘ 
vote  placing  it  in  the  ballot  box,  and  the  voter  forthwith  leav- 
ing the  polling  place,  giving  way  to  another,  if  another  be 
waiting. 

An  election  is  conducted  with  polling  sub-divisions  so  large 
and  with  a number  of  voters  so  great  that  there  are — not  a 
single  voter  alone — but  10  or  15  or  20  or  30  in  the  polling  place 
at  the  same  time,  and  in  some  cases  persons  other  than  voters 
also  present;  the  deputy  returning  officer  so  hurried  that  he 
must  initial  ballots  in  advance;  the  voter,  instead  of  proceed- 
ing forthwith  to  the  compartment,  either  marking  his  ballot 
where  he  can,  on  ledge  or  window  sill,  on  engine  or  hose  reel, 
and  so  that  many  might  see  if  they  wished,  or  obliged  to  wait 
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until  a compartment  is  empty,  and  even  then  in  some  instances 
having  another  come  in  on  him;  sometimes  ballots  left  on  the 
counter  for  the  deputy  returning  officer,  who  was  too  busy  to 
receive  and  attend  to  them  at  the  time;  sometimes  ballots,  for 
the  same  reason,  placed  in  the  ballot  box  by  the  voter — not  to 
speak  of  the  boys  running  in  and  out.  All  these  are  irregulari- 
ties, and  the  sole  question  is,  are  they  so  grave  that  the  election 
should  be  declared  void? 

I entirely  agree  in  the  remarks  made  by  the  Chief  Justice 
of  the  Common  Pleas  as  to  the  mischief  which  would  ensue  if 
the  Court  should  lightly  interfere  with  by-laws  because  of 
‘‘mistakes  on  the  part  of  unskilled  officers  in  complying  with 
the  exact  provisions  of  the  statute  as  to  the  manner  of  taking 
the  votes,  the  preparation  of  the  lists  and  matters  of  that  kind.  ’ ’ 
I think,  moreover,  that  the  Court  should  not  be  influenced  in 
the  least  by  any  alleged  hardship  to  be  occasioned  by  the  by-law 
attacked  or  by  the  smallness  of  the  majority — it  is  for  the  people 
to  say  by  what  kind  of  by-laws  they  will  be  governed,  and  for 
the  legislature  to  say  what  majority  shall  be  sufficient.  In  Be 
Hassard  and  City  of  Toronto  (1908),  16  O.L.R.  500,  I have  laid 
down  certain  principles  to  be  followed,  and  I do  not  retract  any- 
thing I have  there  said.  The  Courts  have,  perhaps,  in  the  past 
been  somewhat  given  to  interference  in  cases  in  which  the  by-law 
attacked  did  not  recommend  itself  to  the  Judges.  No  such  bene- 
volent supervision  should,  in  my  judgment,  be  exercised.  The 
sole  duty  of  the  Court  is  to  see  whether  the  people  or  the 
council  have  exercised  the  power  given  them  by  the  legislature, 
and  in  the  manner  prescribed  by  the  legislature.  In  determin- 
ing this,  we  must  not  look  for  ideal  accuracy,  for  literal  com- 
pliance with  directions — it  is  a rare  occurrence  that  an  officer 
will  do  exactly  what  he  is  told,  in  exactly  the  way  he  is  told  to  do 
it.  No  matter  how  carefully  directions  may  be  given,  given  in 
writing,  repeated,  and  re-repeated,  it  is  practically  hopeless  to 
expect  them  to  be  precisely  complied  with.  In  this  work-a-day 
world  we  must  not  be  too  particular — we  must  be  satisfied  with 
substantial  compliance  with  directions — and  if  in  this  case  the 
people  have  expressed  their  will  in  substantially  the  manner  in 
which  the  legislature  authorizes  and  permits  such  expression, 
the  Court  should  not  interfere.  And  I know  of  no  better  rule 
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than  that  in  the  statute  itself.  Section  204,  which  is,  by  sec. 
351,  made  applicable  to  such  a case  as  the  present,  provides  that 
“no  election  shall  be  declared  invalid.  . . by  reason  of  any 

irregularity,  if  it  appears  to  the  tribunal  having  cognizance  of 
the  question  that  the  election  was  conducted  in  accordance  with 
the  principles  laid  down  in  this  Act,  and  that  such  non-com- 
pliance, mistake,  or  irregularity  did  not  aftect  the  result  of  the 
election.”  The  manner  in  which  this  election  was  conducted 
seems  to  me  to  be  a violation  of  the  principles  upon  which  an 
election  under  the  Act  should  be  conducted — that  is,  I conceive, 
the  meaning  of  the  odd  expression  “the  principles  laid  down  in 
this  Act.  ’ ’ To  mention  but  one : secrecy  is  a great  desideratum 
under  the  Act,  and  all  the  provisions  for  securing  secrecy  were 
disregarded.  It  is,  of  course,  obvious  that  in  an  election  involv- 
ing a social  question,  complete  secrecy  is  of  the  very  greatest 
importance — absolute  secrecy,  so  that  by  no  means  may  a voter’s 
decision  come  to  be  known. 

It  is  unnecessary  to  consider  if  the  irregularities  as  a fact 
did  not  affect  the  result  of  the  election.  The  saving  virtue 
of  sec.  204  is  only  effective  if  the  two  concur,  viz.:  (1)  that 
the  election  was  conducted  in  accordance  with  the  princi- 
ples laid  down  in  the  Act;  and  (2)  that  the  irregularity  did  not 
affect  the  result  of  the  election.  The  evidence  is  not  such  as  to 
enable  us  to  find  one  way  or  the  other. 

As  I am  of  opinion  that  there  has  been  a disregard  of  the 
principles  so  laid  down,  it  follows  that  the  people  have  not  de- 
clared their  will  in  the  only  way  in  which  they  are  authorized 
and  empowered  to  do  so.  I am  of  opinion  that  the  appeal  should 
be  allowed  with  costs  here  and  before  the  Chief  Justice  of  the 
Common  Pleas. 

It  is  a matter  of  great  regret  that  this  result  must  follow, 
and  all  the  trouble,  annoyance  and  actual  labour  of  an  election 
be  again  undergone ; but  I am  unable,  in  view  of  the  statute,  to 
hold  that  a by-law  voted  as  this  was,  can  be  allowed  to  stand.  It 
is  fortunate  that  the  people  will  have  another  opportunity  in  a 
few  months  to  express  their  will,  and  it  may  be  that  in  the 
meantime  no  great  harm  will  be  done. 


G.  G. 
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[DIVISIONAL  COURT.] 

Gliddon  V.  Yarmouth  Public  School  (Section  17)  Trustees. 

Public  Schools  — Salary  of  Teachei Agreement  — Validity  — Meeting  of 

Board  of  Trustees — Minutes — Period  of  Service  under  Agreement — 
Public  Schools  Act,  1901,  sec.  81,  sub-secs.  4,  6 — Expiration  of  Agree- 
ment— Notice — Resignation — Penalty  for  N on-payment — “Until  Paid.” 

An  agreement  between  the  plaintiff,  a teacher,  and  the  defendants,  was 
signed  by  all  the  trustees  and  the  plaintiff,  and  the  defendants’  seal 
affixed,  at  one  time,  at  the  house  of  the  secretary-treasurer  of  the  de- 
fendants, but  no  minute  thereof  appeared  in  the  minute  book:  — 

Held,  that  the  agreement  was  valid  and  binding  upon  the  defendants. 

Under  the  agreement  the  plaintiff  served  as  teacher  for  the  year  1907  and 
during  the  months  of  January  and  February,  1908.  The  4th  paragraph 
of  the  agreement  provided  that  it  might  be  terminated  by  a month’s 
notice,  and  the  5th,  that  until  so  terminated  the  agreement  was  to  con- 
tinue from  year  to  year.  The  defendants  gave  the  plaintiff  a month’s 
notice  to  terminate  the  agreement  at  the  end  of  February,  1908,  and 
the  plaintiff  also  sent  in  his  resignation  to  take  effect  at  that  date:  — 

Held,  that  sub-sec.  4 of  sec.  81  of  the  Public  Schools  Act,  1901,  applied 
to  the  agreement,  and  the  plaintiff  was  entitled  to  be  paid,  for  the  time 
which  he  served,  a sum  bearing  the  same  proportion  to  the  amount  of 
the  yearly  salary  as  the  number  of  days  served  bore  to'  the  whole  num- 
ber of  teaching  days  in  the  year  in  which  the  service  was  rendered. 

Held,  also,  that  the  agreement  expired,  within  the  meaning  of  sub-sec.  6, 
either  as  the  result  of  the  giving  of  notice  or  by  the  resignation;  and, 
having  so  expired,  it  immediately  became  the  duty  of  the  defendants  to 
pay  the  amount  due;  having  failed  to  pay  the  full  amount,  they  became 
liable  to  the  penalty  imposed  by  sub-sec.  6,  viz.,  that  “the  salary  shall 
continue  to  run  at  the  rate  mentioned  in  the  agreement  until  paid;” 
and  that  did  not  mean  merely  until  action  brought,  but  until  actual 
payment,  or,  in  this  case,  until  judgment  in  the  division  court  as  there 
ordered,  the  plaintiff  not  having  appealed. 

Judgment  of  2nd  division  court,  Elgin,  affirmed. 
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Appeal  by  the  defendants  from  the  judgment  of  Ermat- 
inger,  junior  Judge  of  the  county  court  of  Elgin,  in  favour  of 
plaintiff  in  an  action  brought  in  the  2nd  division  court  in  the 
county  of  Elgin. 

The  plaintiff’s  claim  was  for  ‘‘$152.37,  being*  the  balance  of 
salary  due  plaintiff  as  teacher  in  school  section  17  of  Yarmouth 
from  the  1st  January,  1907,  till  the  1st  June,  1908,  at  the  rate  of 
$500  for  the  teaching  year,  $583.34  having  been  paid  on  account 
thereof;  and  further  plaintiff  claims  salary  at  the  said  rate 
from  and  after  the  said  1st  June  till  it  be  paid  in  full.” 

The  defendants  counterclaimed  for  moneys  paid  by  them 
for  substitutes  in  plaintiff’s  absences  from  school. 

The  action  or  plaint  in  the  division  court  was  begun  by 
summons  issued  on  the  27th  May,  1908. 
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The  reasons  for  judgment  of  the  Judge  in  the  division  court 
were  as  follows: — 

Gliddox 

V. 

Yarmouth 

Public 

School 

Trustees. 

August  1.  Ermatinger,  Jun.  Co.  C.J. : — The  plaintiff 
served  as  teacher  of  the  defendants’  school  for  the  year  1907 
under  a written  agreement,  and  was  paid  his  salary  in  full 

Ermatinger. 
Jun.  Co.  C.J. 

($500)  for  that  year.  The  4th  paragraph  of  this  agreement 
provides  that  it  may  be  terminated  by  a month’s  notice,  such 
termination  to  be  on  the  last  day  of  a calendar  month.  Until 
so  terminated  the  agreement  was  (by  paragraph  5)  to  continue 
from  year  to  year.  The  plaintiff  taught  the  school  during  the 
months  of  January  and  February,  1908.  An  ineffectual  notice 
was  given  by  the  trustees  to  terminate  the  agreement  at  the 
end  of  January.  The  plaintiff  having  objected  to  the  suffi- 
ciency of  this  notice,  the  defendants  gave  another  notice  ter- 
minating the  agreement  at  the  end  of  February,  in  anticipa- 
tion of  which  notice  the  plaintiff  had  written  his  resignation, 
though  it  did  not  reach  the  defendants  until  after  their  second 
notice  had  reached  him. 

As  to  the  validity  of  the  agreement  itself,  as  to  which  much 
was  said  on  the  argument,  I adopt  the  language  of  Meredith, 
C.J.,  in  McPherson  v.  Ushorne  School  Trustees  (1901),  1 O.L.R. 
261,  at  p.  265,  where  he  says:  ‘‘It  is  reasonable  to  infer  that 
the  agreement,  which  was  signed  by  all  the  trustees,  was  signed 
at  a meeting  at  which  all  were  present,  and  it  would  be  an 
extraordinary  condition  of  the  law  if,  where  all  the  trustees 
had  met  and  come  to  an  agreement  with  a teacher,  and  the 
agreement  had  been  duly  executed,  it  must  be  held  to  be  invalid 
merely  because  the  trustees  had  not  made  and  a majority  of 
them  signed  a minute  of  what  had  been  done.  The  law  is  not, 
I think,  so  absurd  as  that,  and  it  may  well  be  that  the  agree- 
ment itself,  signed  as  the  agreement  in  question  was,  may  be 
treated  as  a compliance  with  the  statute  as  to  the  minute  to 
be  made,  if  the  making  of  a minute  be  essential  to  the  validity 
of  such  an  agreement.'” 

Here  the  agreement  was  signed  by  all  three  trustees  and 
the  plaintiff,  and  the  defendants’  seal  affixed,  at  one  time,  at 
the  house  of  the  secretary-treasurer  for  the  time  being  of  the 
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board,  though  no  minute  of  that  or  any  other  meeting,  except 
the  organization  meeting,  appears  in  the  minute  book. 

The  real  dispute  between  the  parties  was  as  to  the  amount 
paid  the  plaintiff  for  the  two  months  he  taught  in  this  year 
(1908).  The  defendants  paid  him  the  sum  of  $83.33,  bein^ 
one-sixth  of  his  yearly  salary,  while  the  plaintiff  contended 
that  he  was  entitled,  under  sub-sec.  4 of  sec.  81  of  the  Public 
Schools  Act,  1901,  to  “the  proportion  which  the  number  of 
days  during  which  he  has  taught  bears  to  the  whole  number  of 
teaching  days  in  the  year,  ’ ’ which,  on  a basis  of  40  days  dur- 
ing which  he  taught  (holidays  excluded)  and  211  teaching  days 
in  the  year,  would  make  the  amount  due  him  $94.78,  or  $11.45 
in  addition  to  the  amount  the  defendants  paid  him. 

This  small  amount  in  dispute  would  in  itself  render  the  case 
an  unimportant  one,  but  for  the  consequences  which,  *it  is  con- 
tended, flow  from  the  refusal  of  the  defendants  to  pay  it,  by 
virtue  of  sub-sec.  6 of  sec.  81.*  The  plaintiff  contends 
that,  under  that  sub-section,  his  salary  is  still  con- 
tinuing to  accrue  and  will  continue  until  final  payment,  and 
cites  McPherson  v.  TJshorne  School  Trustees  (supra)  in  sup- 
port of  such  claim.  Whatever  might  be  said  in  favour  of  the 
view  as  to  the  word  “expiration”  in  that  sub-section  being  con- 
strued as  meaning  the  expiry  of  the  term  mentioned  in  the 
agreement,  and  not  its  sooner  determination  by  notice,  I am, 
I consider,  bound  by  that  decision,  and,  if  the  plaintiff  be 
right  in  claiming  the  $11.45,  the  other  results  must  follow  (how- 
ever reasonable  the  defendants’  interpretation  of  the  statute 
may  look),  until  payment  in  full  is  made,  even,  it  would  seem, 
though  that  payment  be  delayed  until  an  appeal  is  taken  to 
obtain  the  opinion  of  the  High  Court  on  the  reasonableness  or 
otherwise  of  the  defendants’  contention. 

Unfortunately  the  report  of  the  case  of  McPherson  v.  TJs~ 
home  School  Trustees  affords  no  information  as  to  the  propor- 
tionate amount  allowed  the  plaintiff  up  to  the  time  of  his  dis- 

* ( 6 ) If  at  the  expiration  of  a teacher’s  agreement  with  a board  of 
trustees,  his  salary  has  not  been  paid  in  full,  the  salary  shall  continue 
to  run  at  the  rate  mentioned  in  the  agreement  until  paid,  provided  al- 
ways that  an  action  shall  be  commenced  within  three  months  after  the 
salary  is  due  and  payable  by  the  trustees. 
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missal,  so  that,  upon  the  initial  question  in  dispute  here,  that 
ease  gives  us  no  assistance. 

Sub-section  4 of  sec.  81  reads  as  follows:  ‘‘Any  teacher  who 
enters  into  an  agreement  with  a board  of  trustees  for  one  year, 
and  who  serves  under  such  agreement  for  three  months  or  over, 
shall  be  entitled  to  be  paid  his  salary  in  the  proportion  which 
the  number  of  days  during  which  he  has  taught  bears  to  the 
whole  number  of  teaching  days  in  the  year.” 

It  is  interesting  to  note  the  genesis  of  this  sub-section  and 
the  successive  efforts  of  the  Legislature  to  make  clear  their 
meaning. 

Under  R.S.O.  1877,  ch.  204,  sec.  164,  the  teacher  was  “en- 
titled to  be  paid  at  the  rate  mentioned  in  his  agreement  with 
the  trustees,  even  after  the  expiration  of  the  period  of  his 
agreement,  until  the  trustees  pay  him  the  whole  of  his  salary.” 

In  the  Public  Schools  Act  of  1885,  48  Viet.  ch.  49,  was  in- 
serted, evidently  in  the  interest  of  the  teaching  profession,  a 
section  (155)  providing  that  “every  qualified  teacher  of  a 
public  school  employed  for  any  period  not  less  than  three 
months  shall  be  entitled  to  be  paid  his  salary  in  the  proportion 
which  the  number  of  teaching  days  during  which  he  has  taught 
bears  to  the  whole  number  of  teaching  days  in  the  year.” 

By  50  Viet.  ch.  39,  sec.  30,  this  was  amended  to  make  the 
proportion  that  which  the  teaching  days  during  which  he  has 
“taught  in  the  calendar  year  bears  to  the  whole  number  of 
teaching  days  in  such  year.” 

The  Revised  Statutes  of  1887  contained  the  section  amended 
as  above  (R.S.O.  1887,  ch.  225,  see.  154). 

In  1891  the  section  was  re-cast  to  read  that  “every  teacher  * 
who  serves  under  an  agreement  . . . for  three  months  or 

over  shall  be  entitled  to  be  paid  his  salary  for  the  authorized 
holidays  occuring  during  the  period  of  such  service,  in  the  pro- 
portion which  the  number  of  days  during  which  he  has  taught 
in  the  calendar  year,  bears  to  the  whole  number  of  teaching 
days  in  such  year:”  54  Viet.  ch.  55,  sec.  135. 

In  1896  the  sub-section  as  we  now  have  it  was  substituted: 
59  Viet.  ch.  70,  sec.  77,  sub-sec  4. 

Had  the  clause  been  left  as  it  was  originally  enacted  in  the 
statute  of  1885,  there  would,  I think,  have  been  no  room  for 
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controversy  now  raised  as  to  its  interpretation.  It  provided 
for  the  teacher  employed  for  not  less  than  three  months  becom- 
ing entitled  to  the  proportionate  payment  then  for  the  first 
time  by  that  enactment  secured  to  him.  There  was  no  limi- 
tation as  to  the  term  of  his  engagement.  He  was  simply  to 
have  served  the  probationary  period  of  three  months. 

In  1887  the  year  referred  to  was  defined  as  the  calendar 
year.  In  1891  the  phraseology  was  changed  without  any  appar- 
ent alteration  of  meaning. 

In  1896  the  term  ‘‘calendar  year”  was  dropped.  Possibly 
it  was  thought  in  some  way  inconsistent  with  other  provisions 
of  the  Schools  Act — the  school  year  in  rural  schools  beginning 
in  August  and  in  urban  schools  in  September.  It  was  at  the 
same  time — and  for  the  first  time — enacted  that  the  teacher,  to 
obtain  the  benefit  of  the  clause,  must  have  entered  into  an  agree- 
ment for  a year. 

The  general  intention  running  through  these  several  enact- 
ments was  plainly  to  benefit  the  teacher — and  they  should  re- 
ceive, therefore,  a construction  which  will  carry  out  rather  than 
frustrate  or  retard  this  intention : Maxwell  on  Statutes,  3rd  ed., 
p.  95. 

The  plaintiff’s  counsel  contended  that  the  words  “agreement 
for  one  year”  should  be  construed  to  mean  for  one  year  or 
longer.  Having  regard  to  the  rule  of  beneficial  construction  I 
have  just  alluded  to,  this  may  seem  not  unreasonable.  However, 
I do  not  think  the  plaintiff  is  driven  to  this  argument,  because 
he  certainly  had  entered  into  an  agreement  for  one  year — “for 
the  term  of  the  year  1907,”  to  quote  from  the  document  itself. 
True,  it  was  to  continue  in  force  from  year  to  year  unless  and 
until  terminated — and  it  did  continue  to  be  acted  upon  until 
1st  March,  1908.  But  that  does  not,  I think,  deprive  it  of  its 
character  as  an  agreement  for  one  year.  Surely  it  could  not 
have  been  intended  that  the  teacher  should  be  penalized  if  he 
agreed  to  continue  his  engagement  so  long  as  he  and  the  trus- 
tees might  agree ; the  plaintiff  served  more  than  three  months 
‘ ‘ under  such  agreement  ’ ’ — 14  months,  in  fact.  Is  he  or  is  he  not 
then  “entitled  to  be  paid  his  salary  in  the  proportion  which  the 
number  of  days  during  which  he  taught  bears  to  the  whole  num- 
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ber  of  teaching  days  in  the  year?”  What  year?  Obviously  the 
year  over  which  his  engagement  extended,  if  we  regard  the  strict 
grammatical  construction,  the  proportion  which  the  14  months 
of  his  service  bears  to  the  year— or,  reversing  this  and  to  be 
more  accurate,  the  211  days  of  the  teaching  year  bears  the  same 
proportion  to  the  251  days  the  plaintiff  actually  served  as  his 
salary  of  $500  bears  to  the  total  amount  he  should  receive,  viz., 
$594.78. 

The  same  result  may  be  obtained  by  striking  the  proportion 
between  the  40  days  the  plaintiff  taught  in  1908,  and  the  211 
teaching  days  m the  year,  which  will  give  the  proportion  of  pay 
due  him  for  1908 — $94.78.  The  $500  for  1907  was  paid  at  the 
close  of  that  year,  and  $83.33  at  the  time  of  the  plaintiff’s  dis- 
charge, leaving  the  $11.45  which  he  claimed  over  and  above 
those  sums  still  unpaid. 

I may  say  that  I have  taken  211  days  to  be  the  number  of 
teaching  days  in  each  of  the  years  1907  and  1908,  though  the 
evidence  shewed  that  number  in  1908  only — nothing  being 
stated  as  to  the  number  in  1907. 

The  latter  method  of  computation  naturally  raises  the  ques- 
tion, should  the  plaintiff  not  have  served  three  months  or  more 
in  1908  to  entitle  him  to  the  proportion  claimed  for  that  year? 
He  served  as  a matter  of  fact  two  months  only  in  this  year. 

This  objection  would  have  force  if  the  plaintiff  had  made  an 
entirely  new  agreement — say  at  an  increased  salary — for  1908, 
and  had  served  less  than  three  months  under  it. 

After  much  careful  consideration,  I can  see  no  good  reason 
for  holding  that  in  each  successive  year  of  a continuous  engage- 
ment under  an  agreement  renewed  from  year  to  year,  an  agree- 
ment rather  which  continued  in  force  until  terminated  by  notice, 
the  teacher  must  serve  in  each  year  a fresh  probationary  quarter 
before  becoming  entitled  to  the  benefits  of  the  sub-section  for 
that  year — or  that  the  teacher  making  an  agreement  for  more 
than  a year  cannot  claim  under  the  sub-section,  either  for  the 
first  or  any  subsequent  year. 

As  already  stated,  I do  not  think  the  plaintiff  is  quite  in  this 
position.  He  signed  an  agreement  for  a year,  served  more  than 
three  months  under  it,  and  became  entitled  for  such  service  to 
$594.78,  of  which  $11.75  is  still  unpaid. 
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Under  sub-sec.  6 I am,  in  accordance  with  McPherson  v. 
Ushorne  School  Trustees,  bound  to  allow  the  plaintiff  salary  sub- 
sequent to  his  dismissal.  As  he  has  not  taught  under  his  agree- 
ment with  the  defendants  since  that  time  (1st  March),  he  is  not 
entitled  to  the  benefit  of  sub-sec.  4,  as  to  this  part  of  his  claim, 
but  simply  to  be  paid  his  salary  ‘ ‘ at  the  rate  mentioned  in  the 
agreement  until  paid.”  From  the  1st  March  to  this  date  (the 
1st  August)  his  salary  would  amount  to  $208.33,  being  five- 
twelfths  of  the  year’s  salary  of  $500.  In  McPherson  v.  Usborne 
School  Trustees  it  is  stated  that  the  judgment  covers  salary  only 
up  to  commencement  of  action,  though  the  plaintiff  would  seem 
to  have  claimed  it  ‘‘until  paid.”  I have  assessed  it  dovm  to 
this  date  in  accordance  with  what  I understand  to  be  the 
present  practice  in  such  cases. 

If  I am  in  error,  the  Court  above  can  easily  fix  the  proper 
sum — the  date  of  summons  being  the  27th  May,  1908. 

Judgment  will,  therefore,  be  for  the  plaintiff  for  $219.78 
and  costs. 

I dismiss  the  defendants’  counterclaim.  I do  not  regard  as 
important  the  dates  at  which  the  physicians’  certificates  were 
made  out  or  handed  to  the  defendants.  The  plaintiff,  under 
sub-sec.  5,  is  entitled  to  his  salary  without  deduction  for  the 
days  of  sickness.  The  defendants  paid  for  the  substitute  teach- 
ers. It  matters  not  that  they  handed  him  the  cheque  or  cash  to 
settle  with  them.  The  payment  was,  it  was  perfectly  under- 
stood, for  them.  The  defendants  paid  him  his  full  salary  for 
the  whole  time  he  served  according  to  their  own  contention,  and 
cannot  now  recover  back  from  him  what  they  paid  for  the  sub- 
stitutes. His  failure  to  teach  on  the  Friday  in  January  on 
which  schools  were  required  to  open  under  the  Act  was  an 
omission  common,  it  appears,  to  many  rural  schools.  No  damage 
is  shewn  to  have  resulted.  The  plaintiff  did  not  include  this 
day  among  the  teaching  days  under  sub-see.  4.  It  may  be 
assumed  that  the  trustees  knew  of  it  at  the  time  and  made  no 
complaint  until  after  action  against  them  was  taken. 

In  the  ordinary  course,  the  parties  will  have  fourteen  days 
to  move  for  a new  trial.  Under  sec.  98  I order  the  entry  of 
judgment  to  be  delayed  for  the  same  length  of  time  (namely, 
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till  the  17th  August,  1908),  to  enable  either  party  to  apply  to  the 
Minister  of  Education  to  appeal  the  case  to  a Divisional  Court 
of  the  High  Court. 

The  defendants  moved  unsuccessfully  for  a new  trial,  and 
then  appealed  to  a Divisional  Court. 

The  grounds  of  appeal  were  stated  as  follows : — 

1.  That  the  judgment  was  against  law,  evidence,  and  the 
v/eight  of  evidence. 

2.  That  the  agreement  alleged  and  sued  on  by  the  plaintiff 
was  not  entered  into,  adopted,  or  executed  as  required  by  the 
Public  Schools  Act  of  Ontario,  and  amendments  thereto,  and 
never  became  binding  on  the  defendants. 

3.  That  the  Judge  erroneously  construed  sub-sec.  1 of  sec. 
81  of  the  Public  Schools  Act,  1901,  so  as  to  make  it  applicable 
to  the  issues  between  the  parties  in  this  cause. 

4.  That  on  the  evidence  the  Judge  should  have  held  that  the 
defendants  were  justified  in  discharging  the  plaintiff  without 
notice. 

5.  That  the  Judge  erroneously  held  the  plaintiff'  entitled  to 
be  paid  his  salary  up  to  the  1st  August,  1908,  the  action  having 
been  commenced  on  the  27th  May,  1908,  and  the  verdict  was  in 
any  event  too  large. 

The  appeal  was  heard  on  the  11th  November,  1908,  by  a 
Divisional  Court  composed  of  Anglin,  Clute,  and  Riddell,  JJ. 

C.  St.  Clair  Leitcli,  for  the  defendants,  supported  the  appeal 
on  the  grounds  above  mentioned,  citing  Hand  v.  Hall  (1877), 
2 Ex.D.  318,  355;  Hall  v.  Comfort  (1886),  18  Q.B.D.,  11,  14; 
McPherson  v.  TJshorne  School  Trustees,  1 O.L.R.  261;  Acheson 
V.  Bastard  School  Trustees  (1903),  2 O.W.R.  451. 

T.  W.  Crothers,  K.C.,  for  the  plaintiff,  was  not  called  upon. 

November  11.  Anglin,  J.  : — We  are  all  agreed  that  this  ap- 
peal cannot  succeed. 

As  to  the  first  point  taken,  it  seems  to  us  too  clear  for  argu- 
ment that  the  agreement  was  an  agreement  entered  into  at  a 
special  meeting,  if  not  at  a regular  meeting,  of  the  trustees,  a 
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meeting  at  which  all  the  trustees  were  present,  and  their  action 
was,  in  our  opinion,  valid  and  binding  upon  the  hoard. 

As  to  the  second  point,  in  our  opinion  sub-sec.  4 of  sec.  81 
applies  to  this  agreement.  We  think  that  the  three  months  men- 
tioned in  that  sub-section  were  duly  served  under  the  agreement. 
In  fact,  fourteen  months  were  so  served.  Three  months  having- 
been  served,  the  teacher  was  entitled  to  be  paid  for  the  time 
which  he  served  a sum  bearing  the  same  proportion  to  the 
amount  of  the  yearly  salary  as  the  number  of  the  days  served 
bears  to  the  whole  number  of  teaching  days  in  the  year  in  which 
the  service  was  rendered.  That  appears  to  be  what  has  been 
allowed  by  the  learned  county  court  Judge. 

Then,  as  to  the  next  point,  we  are  of  opinion  that  the  agree- 
ment expired,  within  the  meaning  of  sub-sec.  6,  either  as  the 
result  of  the  giving  of  notice  or  by  the  resignation — it  mat- 
ters not  which.  The  agreement  having  so  expired,  it  imme- 
diately became  the  duty  of  the  board  to  pay  the  amount  of 
salary  due  to  the  teacher,  and  failure  to  pay  that  amount  made 
them  subject  to  the  penalty. 

Then,  as  to  the  argument  that  the  amount  allowed  is  too 
large,  because  the  plaintiff  has  been  allowed  for  salary  accruing 
between  writ  and  judgment,  we  find  ourselves  unable  to  hold 
that  the  words  ‘‘until  paid”  mean  aught  else  than  that  which 
they  express,  that  is,  not  until  suit  brought,  but  until  actual 
payment.  In  McPherson  v.  Ushorne  School  Trustees,  1 O.L.R. 
261,  the  county  court  Judge  allowed  to  the  plaintiff,  under  this 
penalty  clause,  only  salary  accrued  up  to  the  time  of  suit.  On 
appeal  nothing  further  appears  to  have  been  claimed  by  the 
plaintiff,  and  the  decision  of  the  Divisional  Court,  therefore,  is 
not  authority  on  this  question.  In  Acheson  v.  Bastard  School 
Trustees,  2 O.W.R.  451,  the  county  court  Judge  acted  upon 
McPherson  v.  Ushorne  School  Trustees,  and  no  appeal  was  taken. 
Neither  of  these  cases  is  binding  upon  this  point  in  this  Court. 
Upon  our  view  of  the  statute,  the  liability  of  the  defendants  to 
the  penalty  of  paying  the  plaintiff’s  salary  did  not  terminate 
when  suit  was  begun.  The  statute  says  that  liability  is  to  be 
continuous  until  the  arrears  of  salary  are  actually  paid.  How- 
ever, it  seems  impossible  in  this  action  to  give  more  to  the  teacher 
than  the  amount  that  had  accrued  due  up  to  judgment.  That 
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amount  has  been  given,  and  there  is  no  cross-appeal  for  an  in- 
crease of  that  sum. 

We  dismiss  the  appeal  with  costs. 

Clute,  J.,  concurred. 

Riddell,  J.,  concurred,  and  added  that  the  only  doubt  he 
had  was  whether  the  amount  awarded  to  the  plaintiff  should  not 
be  increased  so  as  to  cover  the  period  after  judgment  until  pay- 
ment. 


E.  B.  B. 


1908 

May  22. 


[IN  CHAMBERS.] 
In  re  Cannon. 


Extradition — Bribery — Retroactive  Legislation. 

The  prisoner  who  was  the  assistant  city  engineer  of  a city  in  the  State 
of  Ohio,  U.S.,  with  the  supervision  over  certain  of  the  streets,  which 
were  being  improved  by  a hrm  of  contractors,  accepted  from  the  firm 
the  sum  of  $50  for  the  purpose  of  influencing  him  in  his  work  of 
supervision:  — 

Held,  that  the  offence  did  not  amount  to  bribery  at  common  law,  where 
it  could  only  be  predicated  of  a reward  given  to  a Judge  or  other  person 
concerned  in  the  public  administration  of  justice;  but  that  it  consti- 
tuted bribery  both  under  the  laws  of  the  State  of  Ohio,  as  well  as  under 
sub-sec.  (c)  of  sec.  161  of  the  Criminal  Code,  R.S.C.  1906,  c'h.  146. 

The  crime  of  bribery  was  not  included  in  the  list  of  offences  contained  in 
the  extradition  treaty  of  1889,  nor  in  that  of  1890,  but  by  Art.  1 of  the 
treaty  of  1907  it  was  added  to  such  list,  and  was  by  Art.  2 to  be  con- 
sidered as  an  integral  part  thereof,  and  as  if  the  original  list  of  crimes 
had  comprised  the  additional  crimes  specified  in  Art.  1. 

The  offence  here  was  committed  before  the  coming  into  force  of  the  treaty 
of  1907:  — 

Held,  that  Art.  2 had  a retroactive  effect  and,  notwithstanding  that  the 
offence  was  committed  before  the  coming  into  force  of  the  treaty  of 
1907,  the  offence  of  bribery  was  to  be  treated  as  if  originally  in  the 
list  of  offences  contained  in  the  treaty  of  1889,  and  therefore  came 
within  the  treaty  and  that  the  prisoner  was  extraditable. 

This  matter  came  up  on  habeas  corpus,  for  review  from  the 
decision  of  His  Honour  Judge  Snider,  whereby  he  determined 
that  the  prisoner  Nelson  Cannon  should  be  surrendered  in  pur- 
suance of  the  Extradition  Act,  on  an  application  for  his  extra- 
dition to  the  United  States  of  America,  on  the  ground  of  his 
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being  accused  of  the  crime  of  bribery  within  the  jurisdiction  of 
the  State  of  Ohio,  one  of  the  United  States. 

The  facts  are  fully  set  out  in  the  judgment. 

The  motion  was  heard  before  Clute,  J.,  in  Chambers  on 
May  19,  1908. 

O’Reilly,  K.C.,  for  the  prisoner. 

G.  Lynch-Staunton,  K.C.,  for  the  State  of  Ohio. 

May  22.  Clute,  J.: — Objection  was  taken  to  the  surrender 
of  the  prisoner  upon  two  grounds:  (1)  That  no  offence  was 

charged;  (2)  that  the  offence  charged  was  committed  before 
the  treaty  came  into  operation. 

The  indictment  contains  two  counts,  which  are  as  follows: — 

“ (1)  That  Arthur  Beck  was,  at  the  time  hereinafter  men- 
tioned, an  engineer  and  employee  of  the  Board  of  Public  Service 
of  the  city  of  Columbus,  Ohio,  and  employed  by  the  said  Board  as 
an  assistant  engineer  in  the  engineering  department  of  the  said  city; 
and  that  Nelson  Cannon  was  at  the  said  time  an  agent  and  employee 
of  the  Cleveland  Trinidad  Paving  Company,  a corporation;  that 
the  said  Cleveland  Trinidad  Paving  Company  had  engaged  by 
contracts  with  the  Board  of  Public  Service  of  the  said  city  of 
Columbus,  Ohio,  to  improve,  and,  at  the  time  hereinafter  men- 
tioned, was  engaged  in'  improving  the  following  named  streets 
in  said  city  of  Columbus,  Ohio,  to  wit:  Sixth  street.  Front  street, 
Waldeck  avenue.  Second  avenue,  Harrison  avenue,  Lexington 
avenue.  West  Park  avenue,  and  Eureka  avenue;  and  that  the 
said  Arthur  Beck,  while  so  employed  as  aforesaid,  was  assigned; 
as  the  engineer  in  charge  of  the  work  of  improvement  upon  the  said 
streets,  to  supervise  the  said  work  for  and  on  behalf  of  the  said  Board 
of  Public  Service,  and  to  protect  the  interests  of  the  said  city 
of  Columbus,  Ohio,  therein. 

(2)  And  the  jurors  of  the  Grand  Jury  aforesaid,  upon  their 
oaths  as  aforesaid,  do  further  find  and  present  that,  on  or  about 
the  12th  day  of  July,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  six,  at  the  county  of  Franklin,  in  the  state  of  Ohio, 
the  said  Nelson  Cannon,  being  then  and  there  the  agent  and  em- 
ployee of  the  said  Cleveland  Trinidad  Paving  Company  as  afore- 
said, and  the  said  Arthur  Beck  being  then  and  there  an  assistant 
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engineer  in  the  engineering  department  of  the  city  of  Columbus, 
Ohio,  and  an  employee  of  the  said  Board  of  Public  Service  as 
aforesaid,  assigned  as  engineer  in  charge  of  the  work  of  improving 
the  said  streets  as  aforesaid,  the  said  Nelson  Cannon  did  then  and 
there  unlawfully  and  corruptly  give  to  the  said  Arthur  Beck  a 
certain  valuable  thing — to  wit,  $50 — for  the  purpose  and  with 
the  intent  to  influence  him,  the  said  Arthur  Beck,  with  respect 
to  his  official  duty,  and  to  influence  his  action,  opinion  and  judg- 
ment in  a matter  then  pending  before  him,  the  said  Arthur  Beck, 
as  such  employee  of  said  Board  of  Public  Service,  to  wit,  the 
work  of  improvement  upon  the  said  streets  and  the  supervision  of  the 
said  work  for  and  on  behalf  of  the  said  Board  of  Public  Service  and  the 
protection  of  the  interests  of  the  said  city  of  Columbus,  Ohio, 
therein  as  aforesaid.” 

The  evidence  shews  that  Arthur  Beck  was  assistant  city  engi- 
neer of  the  city  of  Columbus,  Ohio,  for  the  whole  year  of  1906; 
that  he  exercised  that  office  during  the  whole  year. 

The  law  of  the  State  of  Ohio  provides: — 

‘^Section  6900:  Whoever  corruptly  gives,  promises,  or  offers 
to  any  member  or  officer  of  the  general  assembly,  or  of  either 
house  thereof,  or  to  any  state,  judicial  or  other  officer,  or  any 
public  trustee,  or  any  agent  or  employee  of  the  State,  or  of  such 
officer  or  trustee,  either  before  or  after  his  election,  qualification, 
appointment,  or  employment,  any  valuable  thing,  or  corruptly 
offers  or  promises  to  do  any  act  beneficial  to  any  such  person  to 
influence  him  with  respect  to  his  official  duty,  or  to  influence 
his  action,  vote,  opinion,  or  judgment,  in  any  matter  pending, 
or  that  might  legally  come  before  him;  and  whoever,  being  a 
member  of  the  legislature,  or  a State  or  other  officer,  or  public 
trustee,  or  agent  or  employee  of  the  State,  or  of  such  officer  or 
trustee,  either  before  or  after  his  election,  qualification,  appoint- 
ment, or  employment,  solicits  or  accepts  any  such  valuable  or 
beneficial  thing  to  influence  him  with  respect  to  his  official  duty, 
or  to  influence  his  action,  vote,  opinion,  or  judgment,  in  any 
matter  pending,  or  that  might  legally  come  before  him,  shall 
be  imprisoned  in  the  penitentiary  not  more  than  five  years,  or 
fined  not  more  than  five  hundred  dollars,  or  both.  A person 
convicted  under  this  section  is  disqualified  from  holding  any 
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public  office  or  appointment  under  this  State;  and,  if  not  a State 
officer,  shall  be  removed  from  office  or  employment  by  order  of 
the  court.” 

The  evidence  shews  that  by  above  sec.  6900  of  the  Revised 
Statutes  of  Ohio  bribery  is  constituted  a crime;  that  Arthur 
Beck  was  assistant  city  engineer  of  Columbus,  Ohio,  an  officer 
of  that  municipality,  and  that  he  acted  in  that  office;  that  bribing 
or  offering  to  bribe  him  while  in  that  office  is  a crime  under  the 
law  of  the  State  of  Ohio ; that  the  prisoner  is  charged  in  the  indict- 
ment with  the  crime  of  bribery  under  the  above  section. 

Sub-section  c of  sec.  161  of  the  Criminal  Code,  R.S.C.  1906, 
ch.  146,  provides  that  everyone  is  guilty  of  an  indictable  offence 
and  liable  to  a fine  not  exceeding  one  thousand  dollars 
and  not  less  than  one  hundred  dollars,  and  to  imprison- 
ment for  a term  not  exceeding  two  years  and  not  less 
than  one  month,  who  makes  any  corrupt  proposals  to  any 
officer  of  a municipal  council  ‘‘for  the  purpose  of  inducing 
him  to  perform  or  abstain  from  performing,  or  to  aid  in  procuring 
or  preventing  the  performance  of  any  official  act.” 

It  is  contended  on  behalf  of  the  prisoner  that  the  offence  charged 
in  the  indictment  does  not  correspond  to  that  provided  for  in 
the  Code;  that  the  person  to  whom  the  bribe  was  rnade  was  not 
an  officer  of  the  municipal  council,  nor  was  it  made  for  the  pur- 
pose of  inducing  him  to  perform,  or  abstain  from  performing, 
or  to  aid  in  procuring  or  preventing  the  performance  of,  any  official 
act  within  the  meaning  of  the  code. 

Under  article  1 of  the  treaty  of  1907  bribery  is  added  to  the 
list  of  crimes  included  in  the  first  article  of  the  treaty  of  1889, 
and  of  the  supplementary  convention  concluded  between  the 
United  States  and  Great  Britain  on  the  13th  of  December,  1890, 
“That  is  to  say,  14,  bribery,  (Refined  to  be  the  offering,  giving  or 
receivmg  of  bribes  made  criminal  by  the  laws  of  both  countries.” 

I am  of  opinion  that  the  offence  disclosed  in  the  indictment, 
which,  from  the  evidence,  it  appears,  is  an  offence  against  the 
laws  of  the  State  of  Ohio,  is  also  an  offence  within  the  section  of 
the  Code  above  quoted. 

It  was  urged  that,  whether  it  fell  within  the  Code  or  not,  it 
was  an  offence  at  common  law.  This,  however,  seems  doubtful: 
Douglas  on  Elections  (1778),  page  195;  Rogers  on  Elections, 
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The  result  of  the  authorities  seems  to  be  (1)  that  “at  common 
law  the  offence  of  bribery  could  only  be  predicated  of  a reward 
given  to  a Judge  or  other  person  concerned  in  the  administration 
of  public  justice:  5 Cyc.,  1040. 

The  officer  bribed  or  sought  to  be  bribed  in  the  offence 
charged  was  assistant  engineer,  corresponding  in  his  duties 
to  such  an  officer  in  Ontario.  The  mere  mode  of  appoint- 
ment can  make  no  difference — the  offence,  in  substance,  is 
the  same,  however  the  officer  may  be  appointed.  Our  Code 
was  intended  to  reach  corrupt  proposals  to  municipal 
officers;  and  the  evidence  shews  that  the  person  sought  to  be 
bribed  by  the  prisoner  was  an  officer  of  the  municipality  or  city 
of  Columbus.  There  was  an  offence,  therefore,  charged  which 
is  made  criminal  by  the  laws  of  both  countries. 

(2)  The  offence  is  charged  to  have  been  committed  on  the 
12th  of  July,  1906.  Article  2 of  the  treaty  of  1907  provides  that 
“the  present  convention  shall  be  considered  as  an  integral  part 
of  the  said  extradition  convention  of  the  12th  of  July,  1889,  and 
the  13th  of  December,  1900;  and  the  first  article  of  the  said  con- 
vention of  the  12th  of  July  shall  be  read  as  if  the  list  of  crimes 
therein  contained  had  originally  comprised  the  additional  crimes 
specified  and  numbered  14  and  15  in  the  first  article  of  the  present 
convention.” 

It  is  urged  by  Mr.  Lynch-Staunton  that  the  effect  of  this  article 
of  the  convention  is  to  make  the  treaty  retroactive,  and  applicable 
to  the  offence  in  question,  which  was  committed  on  the  12th  of 
July,  1906,  although  the  treaty  was  not  ratified  until  the  21st  of 
December,  1906,  and  did  not  come  into  force  until  ten  days  after 
its  publication,  which  is  on  the  30th  of  March,  1907 — viz.,  on  the 
9th  of  April,  1907.  See  Canada  Gazette,  vol.  40,  p.  2271.  Article  8 
of  the  convention  of  1889  provides  that  “the  present  conven- 
tion shall  not  apply  to  any  crimes  herein  specified  which  shall 
have  been  committed  or  to  any  conviction  which  shall  have  been 
pronounced  prior  to  the  date  at  which  the  convention  shall  come 
into  force.” 

In  Byron  and  Chalmers  on  Extradition  (1903),  p.  136,  note, 
it  is  said  that  in  the  treaty  with  the  United  States  retrospective 
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effect  is  expressly  excluded,  in  deference  to  the  federal  constitu- 
tion, and  it  is  necessary,  in  each  case  to  prove  the  offence  as  sub- 
sequent to  the  ratification  of  the  treaty. 

In  Regina  v.  Ashforth  (1892),  8 Times  L.R.  283,  Hawkins,  J.,  refer- 
ring to  the  treaty  of  1889,  says,  at  p.  284:  ‘‘The  extradition  treaty 
only  authorized  extradition  for  extradition  offences,  and  the 
treaty  came  into  operation  on  the  4th  of  April,  1890,  and  that 
date  raised  the  question  upon  which  the  matter  must  turn.  The 
extradition  offences  included  larceny  or  embezzlement,  and  the 
treaty  was  ‘not  to  apply  to  any  offence  which  shall  have  been 
committed  before  the  time  when  the  treaty  came  into  opera- 
tion;”’ and  he  held  that,  having  found  nothing  to  justify  him  in 
saying  that  the  offence  charged  had  been  committed  by  the  prisoner 
after  the  4th  of  April,  1890,  there  was  no  evidence  to  justify  a 
warrant  for  extradition,  and  the  prisoner  must  be  discharged. 

“The  Extradition  Act  must  be  construed  in  accordance  with 
the  terms  of  the  treaty,  as  it  would  be  absurd  to  make  them  con- 
flict:’^ The  Queen  v.  Wilson  (1877),  3 Q.B.D.  42. 

<•  It  is  clear,  therefore,  that  under  sec.  8 of  the  treaty  of  1889, 
that  treaty  does  not  apply  to  the  present  crime,  which  is  prior 
to  the  date  at  which  the  convention  of  1907  came  into  force,  unless 
article  2 of  the  last  treaty  gives  it  that  effect.  Does  article  2 
then,  make  the  present  treaty  retroactive,  so  as  to  relate  to  offences 
committed  in  respect  of  crimes  therein  mentioned  prior  to  the 
9th  of  April,  1907? 

It  provides  that  the  present  convention  shall  be  an  integral 
part  of  the  said  extradition  convention,  and  shall  read  as  if  the 
list  of  crimes  there  contained  had  originally  comprised  the  addi- 
tional crimes  specified. 

If,  then,  the  convention  of  1907  is  to  be  considered  as  an  integral 
part  of  the  convention  which  came  into  force  in  1890,  and  the 
first  article  of  the  last-mentioned  convention  is  to  be  read  as  if 
the  list  of  crimes  therein  contained  had  originally  comprised  the 
additional  crimes  specified  in  the  convention  of  1907,  the  ques- 
tion is  whether  this  has  a retroactive  effect,  so  as  to  bring  the 
crime  of  bribery,  committed  at  any  time  after  the  first  conven- 
tion came  into  operation,  within  that  treaty,  although  committed 
before  the  last  convention  came  into  force.  In  other  words. 
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are  we  to  look  to  the  4th  of  April,  1890,  or  to  the  9th  of  April, 
1907,  as  the  important  date  governing  the  present  case. 

The  American  cases  seem  to  shew  that  a treaty  of  extradition 
operates  retroactively,  unless  it  contains  a provision  expressly 
declaring  that  its  stipulations  shall  not  apply  to  crimes  committed 
prior  to  the  conclusion  of  the  treaty;  and  a person  who  has  com- 
mitted a crime  abroad  and  come  to  the  United  States  before  the 
conclusion  of  a treaty  of  extradition  authorizing  surrender  for 
such  a crime  does  not  thereby  acquire  a right  of  asylum.  Nor 
is  a treaty,  construed  as  covering  a crime  committed  before  the 
conclusion  of  the  treaty,  obnoxious  to  the  objection  that  it  is 
an  ex  post  facto  law:  19  Cyc.  54;  Re  De  Giacomo  (1874), 
12  Blatchf.  (U.  S.)  391;  12  Am.  & Eng.  Encyc.,  2nd  ed.,  594  c.; 
and  see  Re  Stupp  (1875),  12  Blatchf.  (U.S.)  501. 

I have  not  been  able  to  find  any  English  authority  throwing 
light  upon  the  question  here  involved.  It  is  said  in  Re  De  Giacomo, 
supra,  a treaty  construed  as  covering  the  case  of  a crime  com- 
mitted before  the  treaty  was  made  is  not  unconstitutional  as 
being  in  contravention  of  article  1,  sec.  9,  of  the  constitution 
of  the  United  States,  prohibiting  the  passing  of  any  bill  of  attainder 
or  ex  post  facto  law. 

Lord  Russell  of  Killowen,  C.J.,  in  Re  Arton,  [1896]  1 Q.B.  108, 
said, at  p.  Ill : ‘^The  lawof  extradition  is,  without  doubt, founded  upon 
the' broad  principle  that  it  is  to  the  interest  of  civilized  communities 
that  crimes,  acknowledged  to  be  such,  should  not  go  unpunished, 
and  it  is  part  of  the  comity  of  nations  that  one  state  should  afford 
to  another  every  assistance  towards  bringing  persons  guilty  of 
such  crimes  to  justice.’’ 

The  reason  which  precludes  the  construction  to  be  placed 
upon  a statute  making  it  retroactive,  except  where  the  language 
clearly  imports  such  an  intention,  does  not  seem  to  apply  to  an 
extradition  treaty,  unless  the  treaty  itself  shews  that  such  is  the 
intention  of  the  high  contracting  parties.  Such  was  clearly 
the  intention  of  the  high  contracting  parties  in  this  case,  under 
the  convention  which  came  into  force  on  the  4th  of  April,  1890. 
The  treaty  of  1900  added  a number  of  crimes  to  the  list  contained 
in  that  of  1889,  numbered  11,  12,  and  13.  The  second  article 
of  that  convention  has  precisely  the  same  provision  as  to  the 
application  of  the  added  crimes  that  article  2 of  the  convention 
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which  came  into  force  in  1907  has.  The  moment  the  last  con- 
vention comes  into  force  the  first  convention  shall  be  read  as  if 
the  list  of  crimes  therein  contained  had  originally  comprised  the 
additional  crimes  specified  and  numbered  14  and  15  in  the  first 
article  of  the  last  convention.  If  one  is  not  only  permitted  but 
bound  to  read  the  first  convention  “as  if  the  list  of  crimes  therein 
contained  had  originally  comprised  the  additional  crimes  speci- 
fied/’ then  it  would  seem  that  the  offence  is  made  extraditable 
under  that  convention.  Article  8 then  refers  to  the  convention 
so  supplemented,  and  declares  that  the  convention  shall  not  apply 
to  any  of  the  crimes  therein  specified  (that  is,  including  now  the 
crime  of  bribery)  which  shall  have  been  committed  prior  to  the 
date  at  which  the  convention  of  1889  shall  come  into  force — viz., 
the  4th  of  April,  1890 — which  date  is  prior  to  the  committing 
of  the  crime  in  question  for  which  extradition  is  now  sought. 
Giving  the  language  of  the  two  conventions  their  natural  and 
literal  meaning,  I have  reached  the  conclusion  that  the  effect  of 
article  2 of  the  last  convention  is  to  make  the  treaty  retroactive 
in  respect  of  the  crime  therein  added  to  the  original  list,  and  that, 
inasmuch  as  the  offence  in  question  was  committed  after  the 
treaty  of  1889  came  into  force,  the  offence  charged  is  within  the 
treaty,  and  the  prisoner  is  extraditable. 

The  result  is  that  the  accused.  Nelson  Cannon,  must  remain 
in  custody  under  the  said  warrant  of  committal  until  he  is  thence 
delivered  pursuant  to  the  provision  of  the  said  Act;  and  the  applica- 
tion to  discharge  the  prisoner  is  dismissed. 

G.  F.  H. 
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Biggar  V.  Kemp  et  al. 

Parties — Substitute  Plaintiff — Bond-fide  Mistake — Con.  Rule  313. 

Where  the  solicitor  for  the  plaintiffs  in  an  action  to  foreclose  a mortgage 
swore  that,  though  he  knew  that  another  person  had  become  entitled 
to  the  mortgage,  he  did  not  know  that  it  had  been  absolutely  assigned  to 
him,  as  was  the  fact,  the  plaintiffs  being  trustees  of  the  estate  of  a deceased 
person,  and  it  having  been  the  custom  with  the  estate  to  allot  mortgages 
to  different  beneficiaries  without  legal  assignments  thereof,  and  that  the 
issue  of  the  writ  with  the  original  mortgagees  as  plaintiff  was  a bond-fide 
mistake: — 

Held,  that  this  satisfied  the  requirements  of  Con.  Rule  313,  and  justified  an 
order  substituting  the  assignee  as  plaintiff  on  his  consent  being  filed. 

This  was  an  appeal  by  the  defendants  from  the  Master  in 
Chambers  under  the  circumstances  mentioned  in  the  judgment. 
The  appeal  was  argued  on  September  10th,  1908,  before  Anglin, 
J.,  in  Chambers. 

T.  Hislop,  for  the  defendants. 

A.  G.  Ross,  for  the  plaintiff. 

September  30.  Anglin,  J.  : — The  defendants  appeal  from 
an  order  of  the  Master  in  Chambers  made  under  Con.  Rule  313, 
substituting  Henry  Percival  Biggar  as  plaintiff  in  this  action  for 
C.  R.  W.  Biggar  and  others,  trustees  under  the  will  of  the  late 
James  Lyons  Biggar,  deceased,  in  whose  name  the  action  was 
brought : 12  O.W.R.  628. 

The  suit  is  for  the  foreclosure  of  a mortgage  made  to  the  late 
J.  L.  Biggar.  It  appeared  after  action  had  been  brought  that 
the  mortgage  had  been  assigned  to  H.  P.  Biggar.  Upon  this  fact 
being  brought  to  the  attention  of  the  plaintiffs,  instead  of  dis- 
continuing their  action  and  issuing  a new  writ,  they  applied  to 
the  Master  in  Chambers  for  an  order  allowing  them  to  amend  the 
writ  of  summons  by  adding  the  name  of  H.  P.  Biggar  as  a party 
plaintiff. 

The  application  was  apparently  made  under  Con.  Rule  206, 
but  that  Rule  ‘ ‘ does  not  authorize  the  allowing  of  a plaintiff  who 
has  no  right  to  sue  to  amend  by  joining  as  co-plaintiff  a person 
who  has  such  right”:  Walcott  Y.  Lyons  (1885),  29  Ch.D.  584. 
The  learned  Master,  however,  allowed  the  defendants  to  amend 
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by  substituting  the  assignee  of  the  mortgage  as  sole  plaintiff  un- 
der Con.  Rule  313,  and  awarded  all  costs  lost  or  occasioned  by 
the  amendment,  including  costs  of  the  motion,  to  the  defendants 
in  any  event. 

The  material  before  the  Master  shewed  that  the  fact  of  the 
assignment  to  H.  P.  Biggar  only  became  known  to  the  defen- 
dants’ solicitor  on  March  19th,  1908.  It  did  not  shew  how 
the  writ  came  to  be  issued  in  the  names  of  the  trustees  of  J.  L. 
Biggar,  deceased,  instead  of  in  the  name  of  the  assignee,  nor  was 
there  any  evidence  of  a hona  fide  mistake  having  been  made,  but 
the  fact  was  conceded  that  the  assignment  was  effective,  and  that 
the  proper  plaintiff  should  have  been  H.  P.  Biggar. 

Now  Con.  Rule  313  enables  the  Court  or  Judge  to  order  the 
substitution  of  a plaintiff  only  when  satisfied  that  the  action  has 
been  commenced  in  the  name  of  the  wrong  person  as  plaintiff 
''through  a hond  fide  mistake  and  that  it  is  necessary  for  the 
determination  of  the  real  matter  in  dispute  so  to  do”;  Smith  v. 
Haseltine  (1875),  W.N.  250;  Clowes  v.  Hilliard  (1876),  4 Ch.  D. 
413,  415;  Tinning  v.  Bingham  (1894),  16  P.R.  110,  114. 

While  it  was  quite  apparent  that  it  was  necessary  for  the 
determination  of  the  real  matter  in  dispute  in  this  action  to  order 
the  substitution,  any  inference  of  hond  fide  mistake  was  based 
entirely  upon  the  mere  fact  that  the  action  had  been  commenced 
in  the  name  of  the  wrong  persons  as  plaintiffs.  After  hearing 
argument  I directed  that  the  appeal  should  stand  over  to  permit 
the  plaintiffs  ’ present  solicitors  to  obtain  from  their  former  solici- 
tor,— who  had  issued  the  writ  and  who  was  then  absent  from  the 
country, — an  affidavit  explaining  the  circumstances.  This  affi- 
davit has  since  been  filed  and  counsel  for  the  defendants  has 
stated  that  he  does  not  wish  to  cross-examine  the  affiant,  who 
swears  that  at  the  time  the  action  was  commenced,  while  he 
imderstood  that  the  mortgage  in  question  ' ' had  become  a portion 
of  the  share  of  the  said  H.  P.  Bigga,r  in  the  estate  of  the  said 
James  Lyons  Biggar,  deceased,”  he  "did  not  know  . . . that 
said  mortgage  had  been  absolutely  assigned  to  the  said  H.  P. 
Biggar.”  He  understood  that  the  original  plaintiffs  were  the 
proper  parties  to  sue  in  respect  of  the  mortgage,  apparently 
because  it  has  been  the  custom  with  the  estate  to  allot  various 
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mortgages  to  the  different  beneficiaries,  without  (in  some  in- 
stances) legal  assignments  thereof,  in  order  that  the  mortgagees 
might  remain,  for  purposes  of  convenience,  the  proper  persons 
to  bring  action  to  realize  upon  the  mortgages.  He  further 
pledges  his  oath  “that  the  issue  of  the  writ  of  summons  making 
the  original  mortgagees  plaintiffs  was  a hond  fide  mistake.” 

This  affidavit  satisfies  me  that  the  writ  was  issued  in  the 
names  of  the  trustees  through  a hond  fide  mistake  and  so  brings 
the  case  within  Con.  Rule  313. 

The  appeal  will,  therefore,  be  dismissed,  but,  inasmuch  as  the 
material  before  the  learned  Master  does  not  appear  to  have  been 
sufficient  to  support  the  order  made  by  him,  the  costs  of  the 
appeal  must  be  added  to  the  costs  already  awarded  to  the 
defendants. 

The  consent  of  the  new  plaintiff  to  the  substitution  of  his  name 
is  made  an  exhibit  to  the  affidavit  of  Austin  Gr.  Ross  filed  upon 
the  application  before  the  learned  Master.  If  this  consent  has 
not  already  been  filed  that  must  now  be  done:  Con.  Rule  206(3). 


A.H.P.L. 
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[DIVISIONAL  COURT.] 

Rex  V.  Calcutt  Brewing  Co. 

Intoxicating  Liquors — Sale  to  Person  who  had  no  License — Re-sale — Reason  to 
Believe  not  Purchased  for  Re-sale — Evidence — Conviction — Liquor  License 
Act — R.S.O.  1897,  ch.  245,  sec.  64,  sub-sec.  2. 

A purchaser  who  was  not  himself  licensed  to  sell  intoxicating  liquors  went 
to  a brewery  and  ordered  five  dozen  pints.  He  said  he  was  ‘‘ordering  it 
for  the  campers. The  vendors  did  not  ask  who  the  campers  were,  or 
what  he  meant  by  that  phrase: — 

Held,  that  there  was  nothing  in  the  reply  to  give  the  vendors  reason  to  believe 
that  the  purchaser  did  not  buy  to  re-sell  within  the  meaning  of  sub-sec.  2 
of  sec.  64  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  and  that,  there- 
fore, the  vendor  was  rightly  convicted  under  that  section. 

An  information  was  laid  before  the  license  inspector  of 
Peterborough  against  the  Calcutt  Brewing  Company  under  sec. 
64  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  charging  that 
they  sold  liquor  to  one  Lavasour,  knowing  that  he  intended  to  sell 
the  same  without  a license. 

Before  the  magistrate,  it  was  shewn  that  the  brewery  sold  to 
Lavasour  knowing  that  he  had  no  license,  but  Lavasour  stated 
that  he  was  merely  acting  as  the  agent  of  a number  of  campers  in 
the  vicinity  of  Peterborough.  He  paid  the  usual  retail  cash  price 
and  the  ale  was  delivered  to  him  at  his  premises  outside  Peter- 
borough. The  magistrate  convicted  and  imposed  a fine  of  $20 
and  costs. 

Prom  this  conviction  the  brewery  appealed  to  the  Judge  of 
the  county  court  who  quashed  the  conviction.  The  license  in- 
spector for  Peterborough  appealed  under  a fiat  of  the  Attorney- 
General  to  the  Divisional  Court. 

The  appeal  was  argued  on  October  27th,  1908,  before  Mere- 
dith, C.J.C.P.,  and  MacMahon  and  Teetzel,  JJ. 

J.  B.  Cartwright,  K.C.,  for  the  inspector. 

J.  Haverson,  K.C.,  for  the  respondents. 

October  27.  Meredith,  C.  J. : — The  Court  is  not  unan- 

imous upon  the  only  point  involved,  but  no  good  pur- 
pose would  be  served,  we  think,  by  postponing  the 
disposition  of  it.  The  point  is  a very  narrow  one. 
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Under  the  provisions  of  sec.  64  of  the  Liquor  License  Act, 
it  is  made  an  offence  ‘'to  sell  or  deliver  intoxicating  liquors  of 
any  kind  to  any  person  not  entitled  to  sell  liquor,  and  who  sells 
such  liquor,  or  who  buys  for  the  purpose  of  re-selling.  ’ ’ But  for 
the  proviso  to  the  section  contained  in  sub-sec.  2,  the  mere  fact 
of  the  selling  to  Lavasour,  the  person  to  whom  it  was  sold,  who 
was  not  entitled  to  sell  liquor,  had  no  license  to  sell,  who  in  fact 
afterwards  sold  the  liquor,  and  bought  it  for  the  purpose  of  re- 
selling it,  would  create  the  offence. 


Sub-sec.  2 provides: — 

‘‘  (2)  But  no  person  shall  be  convicted  under  this  section  who 
establishes  to  the  satisfaction  of  the  police  magistrate  or  other 
justice  or  justices  before  whom  the  prosecution  is  heard  that  he 
had  reason  to  believe  and  did  believe  that  the  person  to  whom  the 
liquor  was  sold  or  delivered  was  duly  licensed  to  sell  such  liquor, 
or  did  not  sell  liquor  unlawfully,  or  did  not  buy  to  re-sell.  ’ ’ 

The  respondents’  agent.  Drain,  puts  it  beyond  question  that 
he  himself,  upon  July  20th,  when  a pretty  large  order  was  given 
to  him  by  Lavasour,  thought  there  might  be  something  wrong, 
and  the  question  is  whether,  having  reached  that  conclusion,  what 
he  did  and  the  information  which  he  got  from  Lavasour  was  such 
as  according  to  the  language  of  the  statute  ought  to  have  satisfied 
the  police  magistrate  or  the  justice  before  whom  the  prosecution 
was  heard,  that  the  agent  had  reason  to  believe  that  the  liquor 
was  not  bought  for  the  purpose  of  re-selling. 

I entirely  agree  with  the  view  of  the  police  magistrate,  and 
I think  we  are  in  quite  as  good  a position  as  the  police  magis- 
trate or  the  Judge  of  the  county  court  from  whom  this  appeal 
is  brought,  to  determine  what  is  the  crucial  point  in  the  case, 
i.e.,  whether,  granting  all  that  Drain  says  to  be  true  he  had  rea- 
son to  believe  that  Lavasour  did  not  buy  to  re-sell.  I think  that 
the  reason  which  Lavasour  gave  was  not  sufficient  to  have  led  a 
reasonable  man  to  believe  that  the  suspicion  which  prompted  the 
question  which  Drain  put  to  him  was  unfounded  and  to  remove 
the  suspicion.  Now  what  is  it  he  says : He  (Lavasour)  was  order- 
ing five  dozen  pints  of  liquor.  He  had  been  ordering  it  before. 
He  said  he  was  ‘‘ordering  it  for  the  campers;”  and  then,  accord- 
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ing  to  Drain,  Drain  said,  “There  must  be  a bunch  of  them.” 
What  does  “ordering  it  for  the  campers”  mean?  Drain  does 
not  take  the  trouble  to  ask  who  the  campers  are,  or  what  Lava- 
sour  means  by  ‘ ‘ ordering  it  for  the  campers.  ” Is  it  not  equally 
open  to  the  view  that  when  he  said  he  was  ordering  the  liquor 
for  the  campers  he  meant  that  he  was  ordering  it  to  re-sell  it  to 
the  campers, — which  was  in  point  of  fact  his  business?  I think 
there  was  nothing  in  what  was  communicated  to  Drain  that  con- 
stituted a reason  for  his  believing  that  Lavasour  did  not  buy 
to  re-sell.  Then  Lavasour  went  on  buying,  buying  these  con- 
siderable quantities,  and  it  seems  to  me,  as  Mr.  Cartwright  has 
argued,  that  to  allow  what  seems  to  me  such  a flimsy  reason  to 
excuse  the  seller  or  to  satisfy  the  statute  would  be  practically  to 
wipe  out  the  provisions  of  the  Act.  No  question  was  asked  such 
as  ‘ ‘ Who  are  you  ? What  is  your  business  ? Where  do  you  live  ? ’ ’ 
but  simply  the  question  to  which  I have  referred. 

I think  the  magistrate  was  right  and  that  the  learned  Judge 
erred  in  quashing  the  conviction,  and  that  we  ought  now  to  allow 
the  appeal  and  restore  the  conviction. 

MacMahon,  J.,  concurred. 

Mr.  Justice  Teetzel: — I think  the  county  court  Judge  was 
right  upon  the  evidence  in  holding  that  the  respondents’  agent 
honestly  believed  that  the  liquor  was  not  for  sale,  and  that  there 
was  no  ground  upon  the  evidence  which  would  warrant  a con- 
trary flnding,  and  I would  dismiss  the  appeal. 

Meredith,  C.J.  : — No  costs. 

A.H.F.L. 
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Rex  V.  Began. 

Intoxicating  Liquors — Liquor  License  Act — Imprisonment  under  Several 
Warrants — Consecutive  Terms  of  Imprisonment — Power  to  Amend  Con- 
victions and  Warrants — Shorthand  Reporters  Notes — Power  of  Counsel  to 
Accept  Same  as  Final — Conviction — Certiorari — R.S.O.  1897,  ch.  245, 
secs.  72,  105. 

Section  72  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  enacts  that, 
in  the  event  of  the  imprisonment  of  any  person  under  several  warrants 
of  commitment  under  different  convictions  in  pursuance  of  this  Act,  the 
terms  of  imprisonment  under  such  warrants  shall  be  consecutive  and 
not  concurrent: — 

Held,  that  in  such  case,  upon  the  fine  imposed  on  the  first  conviction  being 
paid,  the  imprisonment  commences  under  the  second;  and  if  the  fine 
be  not  paid,  the  second  term  commences  at  the  end  of  the  first;  and  in 
the  meanwhile  the  prisoner  is  held  under  both  warrants. 

Under  the  power  to  amend  the  conviction,  warrant,  process  or  proceeding 
given  by  sec.  105  of  the  Liquor  License  Act,  the  Court  has  power  to  amend 
by  striking  out  references  to  the  costs  of  conveying  to  prison  when  the 
same  are  not  properly  indicated  in  the  commitments  or  sufficiently  iden- 
tified by  endorsement. 

Held,  also,  that  on  proceedings  before  a magistrate  on  a charge  of  selling 
liquor  contrary  to  the  said  Act,  counsel  for  the  defendant,  in  the  absence 
of  the  latter,  had  authority  to  bind  him  by  an  agreement  that  the  short- 
hand reporter’s  notes  should  have  the  same  force  and  effect  as  if  taken 
down  by  the  magistrate,  and  read  over  to  and  signed  by  each  witness. 

This  was  a motion  on  the  return  of  a writ  of  habeas  corpus 
and  certiorari  in  aid  to  discharge  the  defendant  from  the  com- 
mon gaol  in  Owen  Sound,  where  he  was  confined,  under  the  fol- 
lowing circumstances. 

The  prisoner  had  been  convicted  at  the  same  time  of  two 
offences  of  selling  liquor  contrary  to  the  Liquor  License  Act, 
R.S.O.  1897,  ch.  245,  sec.  72,  and  was  sentenced  to  a fine  of  $100 
and  costs  or  three  months’  imprisonment  in  each  case.  The  con- 
stable apprehended  him  some  time  later  in  the  city  of  Ottawa, 
obtaining  an  endorsement  to  both  warrants  by  a justice  of  the 
peace  of  the  county,  and  brought  him  back  to  Owen  Sound  where 
he  delivered  him  over  to  the  gaol  keeper,  lodging  the  two  war- 
rants simultaneously.  On  the  back  of  each  warrant  was  endorsed 
a sum  for  expenses  of  commitment  to  gaol  and  on  a sheet  of 
paper  attached  to  one  of  the  warrants,  was  a further  amount  for 
expenses  in  bringing  the  prisoner  from  Ottawa  to  Owen  Sound, 
some  $40  or  $50;  and  at  the  time  the  affidavit  of  the  prisoner 
was  sworn  on  which  he  sought  his  discharge,  the  keeper  had 
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totalled  in  pencil  the  sum  at  $200  and  the  costs  in  each  case,  as 
being  the  amount  which  he  was  expected  to  collect  in  case  the 
fines  and  costs  were  offered  to  be  paid. 

On  the  return  to  the  habeas  corpus,  both  warrants  were 
relied  upon  as  justifying  the  detention,  but  the  pencil  marking 
had  been  erased  in  the  meantime.  The  remaining  facts  appear 
in  the  judgment. 

The  motion  was  argued  before  Teetzel,  J.,  in  Chambers,  on 
October  30th,  1908. 

' J.  B.  McKenzie,  for  the  prisoner,  contended  that  even  if  a 
stenographer ’s  notes  could  be  made  use  of  as  a substitute  for  evi- 
dence in  writing  where  the  prisoner  knew  of  it  and  had  con- 
sented, the  prisoner’s  counsel  had  no  right  to  give  such  consent 
in  the  absence  of  the  prisoner;  and  that  the  statute  having 
expressly  made  the  two  terms  of  imprisonment  consecutive,  the 
second  term  could  not  properly  be  enforced,  if  at  all,  after  pay- 
ment of  the  fine  under  the  first  conviction,  until  the  expiry  of 
the  three  months  required  under  the  first  commitment;  that  in 
the  better  view,  inasmuch  as  the  second  term  is  not  commenced 
until  the  expiry  of  the  first  term,  if  the  fine  under  the  first  com- 
mitment is  paid  at  once,  the  second  term  can  never  commence; 
that  the  scheme  of  consecutive  terms  under  the  present  wording 
of  the  Act,  can  never  be  put  into  practice  in  the  event  of  the 
prisoner  paying  the  fine  under  the  first  commitment,  as  he  has 
a right  to  do,  and,  therefore,  the  lodging  of  both  warrants  con- 
currently was  manifestly  wrong,  as  that  might  lead  the  gaol 
keeper  to  suppose  that  he  had  to  collect  the  amount  of  both 
fines  before  he  could  release  the  prisoner  under  the  first  com- 
mitment. 

J.  B.  Cartwright,  K.C.,  for  the  Crown,  contra. 

October  30.  Teetzel,  J. : — This  case  involves  several  very 
interesting  points,  but  I do  not  think,  in  view  of  the  construction 
I place  upon  the  statutes  and  documents  in  question,  that  it  is 
necessary  to  further  consider  the  authorities  cited  by  Mr. 
Mackenzie. 
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Under  sec.  718  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146,* 
the  magistrate  was  fully  authorized  in  the  absence  of  the  de- 
fendant, to  proceed  to  hear  the  case  and  adjudicate  upon  the 
matters  in  question  as  effectually  as  if  the  accused  were  present. 

In  this  case  the  accused  was  absent  in  person,  but  was 
represented  by  counsel ; and  counsel  representing  him  signed  an 
agreement  that  the  shorthand  reporter’s  notes  might  be  taken, 
and  that  the  evidence  so  taken  down  should  be  of  the  same  force 
and  effect  as  if  taken  down  by  the  magistrate  and  duly  read  over 
to  and  signed  by  each  witness. 

It  seems  to  me  it  would  be  difficult  to  find  any  authority 
which  would  hold  that  counsel,  a member  of  the  Bar,  appearing 
before  a magistrate  on  behalf  of  an  accused,  had  not  authority 
sufficient  to  make  this  agreement  and  sign  such  an  undertaking 
with  the  Court  to  bind  his  client. 

I think  the  document  signed  by  counsel  for  the  complainant 
and  the  accused  was  sufficient  to  justify  the  notes  being  taken  as 
they  were,  and  that  such  notes  are  for  all  intents  and  purposes 
as  sufficient  as  if  they  had  been  taken  down  by  the  magistrate 
and  signed  by  the  witnesses. 

I think  that  sec.  718  also  entitled  the  magistrate  to  adjudi- 
cate not  only  with  reference  to  the  guilt  of  the  accused,  but  with 
reference  to  the  question  as  to  whether  he  had  any  means  of  pay- 
ing the  fine.  He  had  power  to  adjudicate  upon  all  matters,  both 
in  reference  to  the  complaint  and  what  might  be  necessary  in 
order  to  impose  punishment,  and  his  finding  in  the  conviction 
that  the  said  Michael  Began  “had  no  goods  or  chattels  whereon 
to  levy”  was  an  adjudication  that  there  was  no  distress. 

Then  as  to  the  objection  that  the  prisoner  was  held  under  two 
commitments  and  that  he  would  have  to  pay  both  the  fines  before 
being  released  under  either,  I find  no  difficulty  in  connection  with 
that,  because  in  sec.  72  of  the  Liquor  License  Act  it  is  clearly  and 
distinctly  provided  that  the  terms  of  imprisonment  of  any  person 

* Sec.  718.  In  case  the  accused  does  not  appear  at  the  time  and  place 
appointed,  . . . if  it  appears  . . . that  the  summons  was  duly 

served  a reasonable  time  before,  . . . such  Justice  may  proceed  ex  parte 

to  hear  and  determine  the  case  in  the  absence  of  the  defendant,  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  if  the  ^defendant  had  personally 
appeared  in  obedience  to  such  summons. 
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upon  several  warrants  of  commitment  under  different  convic- 
tions in  pursuance  of  this  Act,  whether  issued  in  default  of  dis- 
tress for  a penalty  or  otherwise,  shall  he  consecutive  and  not 
concurrent.  Upon  paying  the  fine  imposed  on  the  first  convic- 
tion, the  imprisonment  would  commence  then  under  the  second; 
and  if  he  did  not  pay  it  would  commence  at  the  end  of  the  first 
three  months. 

I can  see  no  difficulty  or  ground  of  objection  because  the 
gaoler  has  returned  the  two  ‘convictions  stating  that  he  is  held 
under  both,  because  he  is  certainly  held  under  both.  If  the  first 
fine  is  not  paid  within  the  three  months,  then  the  term  under  the 
second  commences.  If  he  pays  the  first,  then  the  sentence  under 
the  second  commitment  immediately  begins  to  take  effect. 

What  seems  to  be  the  most  serious  objection  urged  by  Mr. 
Mackenzie  is  as  to  the  costs  of  conveying  to  prison,  which  were- 
not  properly  indicated  either  in  the  commitments  or  sufficiently 
identified  by  endorsement  upon  them. 

I think  the  authority  under  sec.  105  of  the  Liquor  License 
Act  vesting  in  the  Court  power  to  amend  convictions  and  com- 
mitments is  sufficiently  broad  to  justify  me  on  this  occasion  in 
directing  that  the  commitments  be  amended  by  eliminating  from 
them  the  references  to  the  costs  of  conveying  the  prisoner  to  gaol, 
and  that  with  the  commitments  so  amended  it  seems  to  me  there 
would  remain  no  objection  whatever,  either  as  to  the  conviction 
or  as  to  the  commitments. 

I look  upon  see.  105  as  being  sufficiently  wide  to  justify  the 
amendment  which  I have  suggested,  and  at  present  being  of  the 
view  that  the  objections  to  the  commitments  as  they  are  worded 
in  reference  to  the  costs  of  transferring  to  prison  are  well  taken, 
but  though  well  taken  the  objection  may  be  got  rid  of  by  direct- 
ing the  amendments,  I direct  the  amendments  to  be  made,  and 
the  motion  to  be  dismissed. 
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Milligan  v.  Toronto  R.W.  Co. 

Appeal — Appeal  to  the  Supreme  Court — Matter  in  Controversy  Exceeding 
$1,000 — Interest — R.S.C.  1906,  ch.  139. 

Where  the  amount  of  a judgment  to  be  appealed  from  was  $1,000,  and  $43.05 
interest  had  accrued  on  such  judgment: — 

Held,  that  the  matter  in  controversy  exceeded  the  sum  or  value  of  $1,000, 
exclusive  of  costs,  within  the  meaning  -of  sec.  48  of  the  Supreme  Court 
Act,  R.S.C.  1906,  ch.  139,  allowing  an  appeal  to  the  Supreme  Court. 

This  was  an  application  of  approval  of  a bond  and  allowance 
of  appeal  to  the  Supreme  Court  of  Canada  heard  before  Mac- 
LAREN,  J.A.,  in  Chambers,  on  November  24th,  1908. 

M.  Lochhart  Gordon,  for  the  motion. 

W.  N.  Ferguson,  K.C.,  contra. 

November  24.  Maclaren/ J.A. : — Defendant  moves  for  ap- 
proval of  bond  and  allowance  of  appeal  to  the  Supreme  Court 
from  a judgment  of  this  Court.  Plaintiff  objects  that  as  the  ver- 
dict was  for  $1,000  only  no  appeal  lies  as  sec.  48  of  the  Supreme 
Court  Act,  R.S.C.  1906,  ch.  139,  provides  that  it  is  given  onl}^ 
‘ ' when  the  matter  in  controversy  in  the  appeal  exceeds  the  sum  or 
value  of  $1,000  exclusive  of  costs.”  Defendant  claims  that  in- 
terest on  the  judgment  should  be  reckoned,  which  would  make 
the  amount  over  $1,000. 

I was  not  referred  to  any  decision  of  the  Supreme  Court  or 
of  this  Court  on  the  point,  and  I am  not  aware  of  its  having  ever 
been  decided.  Nor  do  I find  any  case  under  sec.  46  which  gives 
an  appeal  from  Quebec  only  when  the  matter  in  controversy 
amounts  to  $2,000,  or  under  R.S.O.  (1897),  ch.  48,  giving  an  ap- 
peal to  the  Privy  Council  where  the  matter  in  controversy  exceeds 
$4,000. 

The  language  of  the  clause  is  peculiar.  It  is  “the  matter  in 
controversy  in  the  appeal,”  that  is,  in  the  appeal  to  the  Supreme 
Court,  that  controls.  The  appeal  to  the  Supreme  Court  is  from 
the  judgment  of  this  Court  of  November  10th,  dismissing  defen- 
dant’s appeal  from  the  judgment  upon  the  verdict.  Interest  at 
5 per  cent,  runs  from  the  date  of  the  verdict,  Jan.  31st, 
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1908:  Judicature  Act,  R.S.O.  1897,  ch.  51,  sec.  116. 

On  November  10th  this  would  amount  to  $43.05.  I think  the 
amount  in  controversy  in  the  appeal  depends  upon  the  amount 
due  at  the  time  of  the  rendering  of  the  judgment  appealed  from. 
This  being  $1,043.05,  I am  of  opinioh  that  in  the  absence  of  auth- 
ority to  the  contrary  an  appeal  would  lie.  I think  the  express 
exclusion  of  costs  strengthens  the  argument  for  the  implied 
inclusion  of  interest. 

The  Court  of  Appeal  in  Quebec  considered  this  question 
under  art.  1178  of  their  Code  of  Procedure  (now  art.  68),  where 
an  appeal  is  given  to  the  Privy  Council  only  when  ‘‘the  matter 
in  dispute  exceeds  £500.’’  They  held  that  under  these  words 
interest  should  not  be  added:  Stanton  v.  Home  Insurance  Co. 
(1879),  2 Legal  News  314.  In  the  Bank  of  New  South  Wales 
V.  Owston  (1879),  4 App.  Cas.  270,  the  Privy  Council 
construed  an  Australian  Order  in  Council  which  gave 
an  appeal  from  a judgment  given  or  pronounced  for 
or  in  respect  of  any  sum  or  matter  at  issue  above 
£500.  There  was  a verdict  for  £500.  Their  statute 

like  ours  provided  for  interest  from  date  of  verdict.  Judgment 
was  entered  up  for  £533.  It  was  held  in  the  Privy  Council  that 
this  was  the  amount  that  governed.  The  language  is  not  pre- 
cisely the  same  as  our  ovm,  but  I consider  that  any  slight  differ- 
ence in  the  two  cases  operates,  if  at  all,  rather  in  favour  of  the 
position  of  the  appellant  in  the  present  appeal. 

I think  the  bond  should  be  approved  and  the  appeal  allowed. 
This  will  not  prevent  the  plaintiff  from  moving  summarily  in 
the  Supreme  Court  to  quash  the  appeal  if  he  is  so  advised.^' 

A.H.F.L. 

^Afterwards  the  Supreme  Court  quashed  the  appeal  on  the  ground 
that  there  was  no  right  to  appeal  without  leave,  thus  over-ruling  the 
above  decision. 
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[IN  THE  COURT  OF  APPEAL.] 

Johnston  v.  Wade. 

Company — Debentures — Validity— Powers  of  Provisional  Directors — By-law — 

Ratification  by  Shareholders — Preferential  Lien  on  Personalty  of  Company — 

Necessity  for  Registration  Under  Bills  of  Sale  Act. 

At  a meeting  of  the  provisional  directors  of  a joint  stock  company  incor- 
porated under  the  Ontario  Companies  Act,  a by-law  was  passed,  under  the 
power  conferred  by  sec.  49  of  the  Act,  authorizing  the  directors  from  time 
to  time  to  borrow  money  upon  the  credit  of  the  company,  to  issue  bonds  or 
debentures  of  the  company  for  the  amounts  borrowed,  and  to  pledge  the 
real  or  personal  property,  rights  and  powers,  of  the  company,  to  secure 
such  bonds  or  debentures.  On  the  same  day  a meeting  of  the  shareholders 
of  the  company  was  held,  at  which  all  the  shareholders  were  present,  when 
this  by-law  was  confirmed,  and  all  the  provisional  directors  diily  elected  the 
directors  of  the  company.  This  by-law  purported  to  be  enacted  by  the 
directors  (not  the  provisional  directors),  and  had  the  seal  of  the  company 
affixed  to  it : — 

Held,  that,  whether  or  not  the  provisional  directors  had  power  to  pass  the 
by-law  (as  to  which  there  was  a difference  of  opinion  in  the  Court),  it  was  a 
valid  by-law  and  sufficient  authority  for  the  subsequent  issue  of  debentures 
by  the  directors. 

Held,  also,  Garrow,  J.A.,  dissenting,  that  the  debentures  issued,  though 
purporting  to  create  a lien  or  charge  upon  the  property  of  the  company, 
were  not  mortgages  or  conveyances  intended  to  operate  as  mortgages  of 
goods  and  chattels  of  an  incorporated  company,  within  the  meaning  of 
the  Bills  of  Sale  and  Chattel  Mortgage  Act,  and  were  not,  therefore, 
void  as  against  the  defendant,  the  assignee  of  the  company  for  the  benefit 
of  creditors,  because  not  registered  under  the  provisions  of  that  Act. 
Judgment  of  MacMahon,  J.,  affirmed. 

Two  actions,  brought  respectively  by  Sophie  B.  Johnston 
and  Joseph  W.  Johnston,  against  Osier  Wade,  assignee  for  the 
benefit  of  the  creditors  of  the  Poole  Publishing  Company,  Lim- 
ited, to  obtain  declarations  as  respects  the  plaintiffs’  rights 
under  certain  bonds  issued  by  the  company.  The  facts,  are 
stated  in  the  judgments. 

The  actions  were  tried  together  before  MacMahon,  J.,  with- 
out a jury,  at  Toronto,  on  the  27th  February,  1908. 

G.  M.  Clark  and  J.  A.  McEvoy,  for  the  plaintiffs. 

E.  S.  Casselsj  for  the  defendant. 

March  12.  MacMahon,  J. : — The  plaintiff  Sophie  B.  John- 
ston is  a married  woman  residing  in  Toronto;  and  the  defend- 
ant is  the  assignee  for  the  benefit  of  the  creditors  of  the  Poole 
Publishing  Company,  Limited,  incorporated  under  the  laws  of 
the  Province  of  Ontario,  and  having  its  head  office  in  Toronto. 
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On  the  17th  August,  1904,  a charter  was  obtained  under  the 
Ontario  Companies  Act,  incorporating  the  Poole  Publishing 
Company,  Limited,  to  carry  on  the  business  of  newspaper,  book, 
and  magazine  proprietors  and  general  publishing,  with  a share 
capital  of  $40,000,  divided  into  800  shares  of  $50  each;  the 
head  office  of  the  company  to  be  at  the  city  of  Toronto,  and  the 
provisional  directors  to  be  John  Malloch  Poole,  George  Mc- 
Phail  Clark,  and  Henry  Leslie  Moore  Weller. 

The  Companies  Act,  R.S.O.  1897,  ch.  191,  sec.  41,  provides 
that  the  persons  named  as  provisional  directors  in  the  letters 
patent  shall  be  the  directors  of  the  company  until  replaced  by 
others  duly  elected  in  their  stead. 

At  a meeting  of  the  provisional  directors  held  on  the  31st 
October,  1904,  by-law  No.  1 was  passed,  providing  for  the  man- 
agement of  the  affairs  of  the  company,  the  third  clause  of  which 
provides : — 
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“The  annual  general  meeting  of  the  shareholders  of  the 
company  shall  be  held  once  in  every  year  on  the  third  Monday 
of  February,  at  the  head  office  of  the  company.” 

“8.  The  board  of  directors  shall  consist  of  three  persons. 
The  election  of  directors  shall  take  place  yearly  at  the  ordinary 
general  meeting  of  the  company,  and  all  the  directors  shall 
then  retire,  but,  if  otherwise  qualified,  shall  be  eligible  for  re- 
election.” 

“15.  Two  directors  shall  form  a quorum  for  the  transaction 
of  business.  ’ ’ 

At  the  same  meeting,  by-law  No.  2 was  passed  under  the 
power  conferred  by  sec.  49  of  the  Act,  being: — 

“A  by-law  respecting  the  borrowing  of  money  and  the  issue 
of  bonds  by  the  Poole  Publishing  Company,  Limited. 

“Be  it  enacted  by  the  directors  of  the  Poole  Publishing 
Company,  Limited,  as  a by-law  of  said  company  as  follows : — 
“The  directors  of  the  company  may  from  time  to  time 
“ (a)  Borrow  money  upon  the  credit  of  the  company  in  such 
amounts  and  upon  such  terms  as  may  be  deemed  necessary. 

“ (&)  Issue  the  bonds,  debentures,  or  other  securities  of  the 
company  for  the  lawful  purposes  of  the  company,  and  no  other, 
for  such  amounts  and  upon  such  terms  as  may  be  deemed  neces- 
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sary,  but  no  such  bonds,  debentures,  or  other  security  shall  be 
for  a less  sum  than  $100  each,  and  may  pledge  or  sell  the  same 
for  such  sums  and  at  such  prices  as  may  be  deemed  necessary 
or  be  expedient. 

“(c)  Hypothecate,  'mortgage,  pledge,  or  execute  receipts 
under  section  74  of  the  Bank  Act  of  Canada  upon  all  or  any  of 
the  real  or  personal  property,  rights  and  powers,  of  the  com- 
pany, to  secure  such  bonds,  debentures,  or  other  securities,  and 
any  indebtedness  of  the  company  or  sum  or  sums  borrowed  for 
the  purposes  of  the  company ; and  such  instruments  of  hypothe- 
cation, mortgage,  or  pledge  to  contain  such  covenants,  powers, 
provisions,  and  agreements  as  the  directors  may  think  ex- 
pedient. ’ ’ 

Section  49,  under  the  authority  of  which  this  by-law  was 
passed,  reads: — 


“49.  If  authorized  by  by-law,  passed  by  the  directors  and 
sanctioned  by  a vote  of  not  less  than  two-thirds  in  value  of  the 
shareholders  present  in  person  or  by  proxy  at  a general  meeting 
of  the  company  duly  called  for  considering  the  subject  of  such 
by-law,  the  directors  of  the  company  may: — 

“ (a)  Borrow  money  upon  the  credit  of  the  company; 

“ ( 6 ) Limit  or  increase  the  amount  to  be  borrowed ; 

“(c)  Issue  the  bonds,  debentures,  or  other  securities  of  the 
company  for  the  lawful  purposes  of  the  company,  and  no  other, 
and  may  pledge  or  sell  the  same  for  such  sums  and  at  such 
prices  as  may  be  deemed  expedient  or  be  necessary,  but  no  such 
bonds,  debentures,  or  other  securities  shall  be  for  a less  sum: 
than  $100  each,  and 

“(d)  Hypothecate,  mortgage,  or  pledge  all  or  any  of  the 
real  or  personal  property,  rights  and  powers,  of  the  company, 
to  secure  any  such  bonds,  debentures,  or  other  securities,  and 
any  indebtedness  or  sum  or  sums  so  borrowed  for  the  purposes 
of  the  company.” 

At  a meeting  at  which  all  of  the  shareholders  of  the  company 
were  present,  held  on  the  31st  October,  these  by-laws  were  rati- 
fied and  confirmed. 

At  a meeting  of  the  directors,  held  on  the  7th  January, 
1905,  pursuant  to  by-law  No.  2,  an  issue  of  eight  bonds  of  $500 
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each  was  authorized  on  form  filed,  and  four  of  them  were  sold 
to  a Mr.  Colbec  at  par.  The  other  four  were  subsequently  issued 
and  disposed  of.  And  the  whole  of  that  issue  was  redeemed  by 
the  company. 

A meeting  of  the  directors  was  held  on  the  15th  May,  1906, 
at  which  they  passed  by-law  No.  8,  repealing  by-laws  numbers 
1 and  2 of  the  company.  At  the  time  the  repealing  by-law  was 
passed  the  directors  were  evidently  unaware  of  the  Act  2 Edw. 
VII.  ch.  24,  sec.  3,  which  provides  that  any  by-law  passed  under 
see.  49  shall  not  be  repealed  except  sanctioned  by  a vote  of  the 
shareholders.  The  repealing  by-law  never  received  their  sanc- 
tion. 

At  the  same  meeting  a new  by-law  was  passed  empowering 
the  directors  to  borrow  on  practically  the  same  terms  as  the  by- 
law of  the  31st  October,  1904. 

At  a meeting  of  the  directors,  held  on  the  26th  September, 
1905,  the  resignation  of  G.  M.  Clark,  one  of  the  directors,  was 
accepted,  and  J.  R.  Johnston  was  on  motion  appointed  to  fill 
the  vacancy. 

At  a meeting  of  the  directors,  held  on  the  7th  March,  1906, 
a by-law  was  passed  increasing  the  number  of  directors  from 
three  to  five,  which  was  sanctioned  at  a meeting  of  the  share- 
holders held  the  same  day.  But  J.  R.  Johnston,  the  secretary 
of  the  company,  said  that  a copy  of  the  by-law,  certified  under 
the  seal  of  the  company,  was  not  transmitted  to  the  Provincial 
Secretary,  or  published  once  in  the  Ontario  Gazette,  as  required 
by  sec.  45,  sub-sec.  2,  without  which  it  had  no  validity. 

By  the  by-law  of  the  31st  October,  1904,  the  borrowing 
power  given  to  the  directors  is  unlimited.  They  ' ‘ may  from  time 
to  time  borrow  money  on  the  credit  of  the  company  in  such 
amounts  and  upon  such  terms  as  may  be  deemed  necessary,  and 
issue  bonds  for  such  amounts,  ’ ’ etc. 

On  the  7th  November,  1905,  the  board  passed  a resolution 
increasing  the  number  of  directors  from  three  to  five,  and  Dr. 
William  Goldie,  of  Toronto,  and  George  F.  Johnston  were  by 
the  same  resolution  added  to  the  board  of  directors. 

As  sec.  45  of  the  Act  requires  the  passing  of  a by-law  in- 
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creasing  the  number  of  the  directors,  a resolution  passed  for  that 
purpose  was  of  no  effect. 

On  the  28th  August,  1907,  John  M.  Poole,  the  president, 
spoke  to  John  E.  Johnston,  a director  and  secretary  of  the  com- 
pany, about  obtaining  a loan  to  meet  the  company's  liabilities, 
one  of  which  was  a claim  for  $3,000  owing  to  the  Dominion  Ex- 
press Company.  Johnston  asked  the  plaintiff,  his  wife,  if  she 
would  lend  that  sum,  and  she  agreed  to  do  so  on  receiving,  as 
she  stated,  ‘‘good  security  for  the  loan.”  She  went  to  the  office 
of  the  company  on  the  29th,  where  Poole  and  her  husband  then 
were,  and  they  agreed  to  give  her  as  security  for  the  $3,000 
nineteen  bonds  out  of  a total  of  twenty  bonds  which  were  being 
issued  by  the  company  for  $500  each,  and  which,  they  repre- 
sented, would  rank  as  a first  charge  on  all  the  assets  of  the  com- 
pany. They  also  stated  that  the  loan  would  be  paid  off  in  fif- 
teen or  thirty  days. 


The  bonds,  which  are  under  the  seal  of  the  company,  and 
attested  by  the  president  and  secretary,  are  transferable  by  in- 
dorsement and  on  the  face  contain  this  condition: — 

“(3)  The  company  hereby  charges  with  such  payments  its 
undertaking  and  all  its  property  real  and  personal,  rights, 
powers,  and  assets  of  every  kind  and  description,  present  and 
future,  including  its  uncalled  capital.” 

The  transaction  between  the  plaintiff  and  the  company  was 
carried  through  by  Mr.  Wills,  a broker,  who  sold  some  of  the 
plaintiff's  bank  stock  and  gave  J.  E.  Johnston  a cheque  for 
$3,000,  who  indorsed  it  to  Poole,  who  out  of  it  paid  the  Domin- 
ion Express  Company  the  amount  owing  it  by  the  Poole  Publish- 
ing Company. 

The  position  taken  by  counsel  for  the  defendant  was  that  the 
provisional  directors  had  no  authority  to  pass  a by-law  to  raise 
money;  that  their  powers  are  limited  to  the  organization  of  the 
company,  and  that  no  power  was  given  the  company  to  pledge 
the  assets  of  the  company  before  its  organization,  citing  Mon- 
arch Life  Assurance  Co.  v.  Brophy  (1907),  14  O.L.R.  1.  In 
that  case  the  company  was  incorporated  under  an  Act  passed 
by  the  Dominion  Parliament,  and  Moss,  C.J.O.,  in  delivering 
the  judgment  of  the  majority  of  the  Court,  said,  speaking  of 
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the  provisional  directors  (p.  9)  : ‘‘Only  limited  powers  are  con- 
ferred upon  them.  These  powers  are  defined  by  sec.  2 as  fol- 
lows: ‘They  may  forthwith  open  stock  books,  procure  subscrip- 
tions of  stock  for  the  undertaking,  make  calls  on  the  stock  sub- 
scribed and  receive  payments  thereon,  and  shall  deposit  in  a 
chartered  bank  in  Canada  all  moneys  received  by  them  on  ac- 
count of  stock  subscribed,  or  otherwise  received  by  them  on 
account  of  the  company,  and  shall  withdraw  the  same  for  the  . 
purposes  only  of  the  company,  and  may  do  generally  what  is 
necessary  to  organize  the  company.  ’ The  concluding  words  fur- 
nish the  key  to  the  extent  of  their  powers,  and  shew  that  all 
that  they  are  to  do  is  in  the  direction  of  the  organization  of  the 
company,  and  nothing  beyond.” 

Under  the  Ontario  Act  the  provisional  directors  “shall  be 
the  directors  of  the  company  until  replaced  by  others  duly 
elected  in  their  stead.”  There  is  no  limit  to  their  powers  as  in 
the  Monarch  Life  case — they  are  directors  for  all  the  purposes 
of  the  company. 

The  provisional  directors  had,  in  my  opinion,  authority  to 
pass  by-law  No.  2 of  the  21st  October,  1904. 

If  that  by-law  had  limited  the  amount  to  be  borrowed,  the 
sum  mentioned  could  not  have  been  exceeded  without  passing 
another  by-law.  For  instance,  if  the  by-law  had  sanctioned  the 
borrowing  of  $20,000,  the  company  could,  from  time  to  time, 
have  issued  bonds  for  such  sums  as  it  required  up  to  $20,000, 
and  no  more.  Instead  of  adopting  the  course  of  inserting  in 
the  by-law  a maximum  sum  to  be  borrowed,  it  provides  that  “the 
company  may  from  time  to  time  borrow  money  in  such  amounts 
. . . as  may  be  deemed  necessary,”  etc. 

Either  method  may  be  adopted  by  the  by-law,  and  be  within 
sec.  49  of  the  Act:  Boyal  British  Bank  v.  Turquand  (1856),  6 
E.  & B.  327. 

The  bonds  are  under  seal  and  issued  under  a valid  by-law. 
The  fact  that  only  two  of  the  directors  (the  president  and  sec- 
retary) were  present  when  they  were  issued,  cannot  affect  the 
plaintiff’s  rights  as  the  pledgee  of  the  said  bonds. 

In  Sheppard  v.  Bonanza  Nickel  Mining  Co.  (1894),  25  O.R. 
305,  at  p.  309,  Boyd,  C.,  said:  “The  power  existing,  the  Court 
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will  not  scrutinize  as  to  how  it  came  to  be  formally  carried  out 
in  the  face  of  a duly  authenticated  and  properly  drawn  instru- 
ment under  the  corporate  seal.” 

See  also  Agar  v.  Athenceum  Life  Assurance  Association 
(1858),  3 C.B.N.S.  725;  County  of  Gloucester  Bank  v.  Budry 
Merthyr,  etc.,  Colliery  Co.,  [1895]  1 Ch.  629 ; Mahony  v.  East 
Holy  ford  Mining  Co.  (1875),  L.R.  7 H.L.  869;  In  re  McKain 
and  Canadian  Birhheck  Co.  (1904),  7 O.L.R.  241. 

. ‘‘A  company  may  charge  the  whole  of  its  property,  both 
present  and  future,  and  modern  debentures  usually  contain 
such  a charge.  Such  a charge  will  include  book  debts,  and  any 
assets  which  may  be  recovered  from  the  directors  and  other 
officers  by  action  or  proceedings  in  the  winding-up  of  the  com- 
pany:” Lindley  on  Companies,  6th  ed.,  p.  315. 


The  bonds  or  debentures  issued  by  a company  usually  con- 
tain a charge  on  the  general  property  of  the  company,  the 
charge  being  what  is  called  a floating  security.  The  nature  of 
such  a charge  being  thus  stated  by  Lord  Macnaghten  in  Gov- 
ernments Stock,  etc.,  Co.  V.  Manila  B.W.  Co.,  [1897]  A.C.  81, 
at  p.  86  : ‘ ' A floating  security,  is  an  equitable  charge  on  the  assets 
for  the  time  being  of  a going  concern.  It  attaches  to  the  sub- 
ject charged  in  the  varying  condition  in  which  it  happens  to 
be  from  time  to  time.  It  is  of  the  essence  of  such  a charge  that 
it  remains  dormant  until  the  undertaking  charged  ceases  to  be 
a going  concern,  or  until  the  person  in  whose  favour  the  charge 
is  created  intervenes.*  His  right  to  intervene  may  of  course  be 
suspended  by  agreement.  But  if  there  is  no  agreement  for 
suspension,  he  may  exercise  his  right  whenever  he  pleases  after 
default.  ^ ’ 

Duck  V.  Tower  Galvanizing  Co.,  [1901]  2 K.B.  314,  decided 
that  ‘‘the  rights  of  a hond  fide  holder  for  value  of  a debenture, 
which  is  in  proper  form  and  charges  all  the  property  of  the 
company  as  security  for  the  debenture  debt,  prevail  over  those 
of  an  execution  creditor,  even  where  the  debenture  is  issued 
without  authority,  no  directors  of  the  company  having  been 
appointed  and  no  resolution  to  issue  debentures  passed;  pro- 
vided that  the  holder  had  no  notice  of  any  irregularity  in  the 
issue  of  the  debenture.  ’ ’ 
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See  also  In  re  Opera  Limited,  [1891]  3 Ch.  260;  Taunton 
V.  Sheriff  of  Warwickshire,  [1895]  2 Ch.  319;  Wallace  v.  Univer- 
sal Automatic  Machines  Co.,  [1894] '2  Ch.  547. 

The  bonds  were  pledged  to  the  plaintiff  without  any  notice 
or  knowledge  on  her  part  of  any  irregularity  in  their  issue. 

An  order  was  made  on  the  1st  October,  1907,  under  the  Do- 
minion Winding-up  Act  for  the  winding-up  of  the  Poole  Pub- 
lishing Company,  Limited,  the  defendant.  Osier  Wade,  being 
appointed  provisional  liquidator,  and  the  bonds  then  held  by  the 
plaintiff  ceased  to  be  “floating  securities”  and  became  specific 
securities. 

There  will  be  judgment  for  the  plaintiff  declaring  that  she 
is  entitled  to  a charge  on  all  the  real  and  personal  property  of 
the  Poole  Publishing  Company,  Limited,  including  stock  in 
trade,  plant,  and  machinery,  to  secure  the  payment  of  $3,000 
and  interest  at  six  per  cent,  from  the  3rd  September,  1907,  until 
the  said  sum  is  paid,  in  priority  to  all  other  claims  against  the 
said  company,  with  the  exception  of  a certain  mortgage,  dated 
in  August,  1905,  and  registered  on  the  21st  August,  whereby 
certain  leasehold  estate  is  mortgaged  to  secure  payment  of 
$4,550,  and  with  the  exception  of  certain  manufacturers’  liens 
on  certain  plant  and  machinery  of  the  company,  and  with  the 
exception  of  the  remaining  bond  of  the  same  issue  held  by 
Joseph  W.  Johnston,  which  ranks  pari  passu  with  the  plaintiff’s. 

The  plaintiff  is  entitled  to  the  costs  of  the  action. 

I direct  that  the  defendant  be  paid  his  costs  out  of  the  assets 
of  the  company. 

The  action  of  Joseph  W.  Johnston  was  tried  with  the  action 
of  Sophie  B.  Johnston  against  the  same  defendant. 

The  bond  for  $500  sued  on  in  this  case  was  the  remaining 
one  of  the  issue  of  twenty  bonds  after  the  pledge  of  nineteen 
of  them  to  Sophie  B.  Johnston. 

John  R.  Johnston,  the  secretary  of  the  Poole  Publishing 
Company,  Limited,  went  to  Chesterville,  where  the  plaintiff 
resided,  and  induced  him  to  purchase  the  bond,  on  the  represen- 
tation that  it  was  a good  security,  and  that  it  would  rank  as  a 
first  charge  with  the  other  nineteen  bonds  on  the  assets  of  the 
company,  and  he  purchased  without  any  notice  or  knowledge 
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of  any  irregularity  in  the  issue  thereof.  The  plaintiff  gave  his 
note  for  $500  in  payment  for  the  bond,  and  a few  days  after- 
wards— on  the  16th  May,  1906 — gave  his  cheque  for  $497.85  to 
retire  the  note,  which  was  paid  to  the  Poole  Publishing  Com- 
pany. 

There  will  be  judgment  for  the  plaintiff  in  the  like  terms 
as  in  the  Sophie  B.  Johnston  case,  with  costs, 

I direct  that  the  defendant  be  paid  his  costs  out  of  the  assets 
of  the  company. 


The  defendant  appealed  in  both  cases  to  the  Court  of  Ap- 
peal, and  the  appeals  were  heard  together  by  Moss,  C.J.O., 
OsLER,  Garrow,  Maclaren  and  Meredith,  JJ.A.,  on  the  13th 
May,  1908. 

R.  S.  C assets,  for  the  defendant. 

G.  M.  Clark  and  J.  A.  McEvoy,  for  the  plaintiffs. 

The  arguments  and  the  cases  cited  sufficiently  appear  in  the 
judgments. 

November  10.  Moss,  C.J.O. : — These  two  "cases' were  tried 
together  before  MacMahon,  J.,  who  decided  in  favour  of  the 
plaintiffs. 

The  appeals  from  his  decision  were  argued  together  before 
this  Court.  Counsel’s  arguments  were  chiefly  addressed  to  the 
first  mentioned  case,  it  being  conceded  on  all  sides  that,  if  the 
plaintiff  in  that  case  was  successful,  the  same  result  must  fol- 
low in  the  other. 

The  facts  are  fully  stated  in  the  judgment  of  MacMahon, 
J.,  and  need  not  be  repeated. 

The  defendant  in  his  pleading  and  his  counsel  before  the 
learned  trial  Judge  raised  a number  of  objections  to  the  plain- 
tiffs’ right  to  succeed,  with  all  of  which  the  learned  trial  Judge 
dealt,  and  disposed  of  the  case  as  presented  to  him.  But  upon 
the  argument  of  the  appeal  counsel  for  the  defendant  raised  a 
further  objection,  not  indicated  by  the  pleadings  and  not  argued 
before  the  trial  Judge.  The  point  taken  is  that,  so  far  as  the 
stock  in  trade  and  other  chattels  of  the  company  are  concerned, 
no  lien  was  obtained  which  was  enforceable  against  the  defen- 
dant as  assignee  and  liquidator  of  the  Poole  Publishing  Com- 
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pany,  the  provisions  of  the  Bills  of  Sale  and  Chattel  Mortgage 
Act  not  having  been  observed. 

As  regards  the  objections  submitted  to  and  dealt  with  by  the 
learned  trial  Judge,  I feel  no  difficulty  upon  the  facts,  and  in 
dealing  with  this  branch  of  the  case  I propose  to  confine  myself 
to  the  facts  found  in  this  particular  case — in  coming  to  the  same 
conclusion  as  the  learned  trial  Judge,  though  not  altogether 
upon  the  same  grounds. 

I am  not  at  present  prepared  to  assent  to  the  learned  Judge’s 
view  as  to  the  extent  of  the  powers  and  authority  vested  in  pro- 
visional directors  under  the  provisions  of  the  Ontario  Companies 
Act.  But,  without  going  that  length,  I think  it  has  been  made  to 
appear  that  at  the  time  of  the  issue  to  the  plaintiffs  of  the  de- 
bentures now  in  question  there  was  in  existence  a valid  by-law 
sufficient  for  the  purpose.  The  by-law  in  question  is  by-law  No. 
2,  which  was  ratified  and  confirmed  at  a meeting  of  the  share- 
holders held  on  the  31st  October,  1904,  at  which  all  the  share- 
holders were  present.  At  this  meeting  John  M,  Poole,  George  M. 
Clark,  and  H.  L.  M.  Weller,  who  were  the  provisional  directors 
named  in  the  letters  of  incorporation,  were  duly  elected  direc- 
tors. The  by-law  which  was  confirmed  purports  to  be  enacted 
by  the  directors  (not  the  provisional  directors),  and  has  the 
seal  of  the  company  affixed  to  it.  Whether  it  was  initiated  by 
the  three  gentlemen  who  on  the  31st  October,  1904,  were  at  first 
provisional  and  afterwards  permanent  directors,  in  their  first 
rather  than  their  second  capacity,  appears  to  be  of  little  con- 
sequence, for  it  is  expressed  to  be  a by-law  enacted  by  the  direc- 
tors, and  in  that  form  it  was  ratified  and  confirmed  by  the 
unanimous  action  of  the  shareholders.  This  by-law,  which  ap- 
pears to  contain  all  the  necessary  authority  to  the  directors,  con- 
tinued in  force  up  to  the  time  of  the  respective  issues  to  the 
plaintiffs  of  the  debentures  now  sued  upon,  notwithstanding 
that  the  directors  subsequently  passed  a by-law  purporting  to 
repeal  it,  for  the  latter  by-law  was  never  confirmed  by  the 
shareholders.  See  3 Edw.  VII.  eh.  24,  sec.  3(0.) 

It  being  clear  that  the  limit  of  the  power  given  to  the  direc- 
tors to  borrow  had  not  been  exceeded,  their  action  in  determin- 
ing to  make  an  issue  of  debentures  (or  bonds)  should  be  deemed 
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to  have  been  taken  in  pursuance  of  every  power  and -authority 
to  borrow  money  and  issue  debentures  or  bonds  as  security 
therefor  then  vested  in  them.  Certainly  these  powers  were  not 
weakened  by  the  unconfirmed  by-law. 

As  to  the  other  objections  to  the  validity  of  the  issue  and 
the  transfer  of  the  debentures  to  the  plaintiffs  for  value,  I see 
no  reason  for  differing  from  the  conclusions  of  the  learned  trial 
Judge. 

The  other  objection,  the  most  important  and — if  it  should 
prevail — the  most  far-reaching  in  its  results,  is  that  resting  upon 
the  Bills  of  Sale  and  Chattel  Mortgage  Act. 

It  is  argued  that,  inasmuch  as  the  debentures  purport  to 
create  a lien  or  charge  upon  the  property  of  the  company,  they 
are,  as  regards  the  stock  in  trade  and  other  chattel  property 
of  the  company,  mortgages  or  conveyances  intended  to  operate 
as  mortgages  of  goods  and  chattels  of  an  incorporated  company, 
and  are  void  as  against  the  defendant  because  not  registered 
in  accordance  with  the  provisions  of  the  Bills  of  Sale  and  Chat- 
tel Mortgage  Act. 

No  case  in  our  own  Courts  was  cited,  nor  have  I found  any, 
in  which  this  question  was  raised,  but  reference  was  made  to 
decisions  of  Courts  in  England  under  the  Bills  of  Sale  Acts 
of  1854,  1866,  1878,  and  1882,  respectively.  These  decisions 
must  be  read  in  the  light  of  the  statutory  provisions  which  were 
under  consideration,  and  having  regard  to  the  circumstances 
of  the  particular  case.  In  some  of  the  cases  the  question  arose 
as  between  the  original  parties,  and  the  point  as  to  the  necessity 
of  registration  was  not  material.  In  others  the  question  related 
not  to  the  debentures  themselves  but  to  the  “covering  deed” 
given  for  the  purpose  of  securing  payment  of  the  debentures. 
Again,  whether  for  greater  caution  or  for  some  other  reason, 
it  was  enacted  by  sec.  17  of  the  Bills  of  Sale  Act,  1882,  that  no- 
thing therein  should  “apply  to  any  debentures  issued  by  any 
mortgage,  loan,  or  other  incorporated  company,  and  secured 
upon  the  capital  stock  or  goods,  chattels,  and  effects  of  such  com- 
pany. ” But  the  Act  of  1882  did  not  wholly  repeal  the  Act  of 
1878,  and  thereupon  questions  arose  as  to  whether  the  deben- 
tures, in  respect  of  which  the  litigation  was  proceeding,  came 
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within  the  category  of  ''debentures  issued  by  any  mortgage, 
loan,  or  other  incorporated  company,”  and,  if  not,  whether  they 
required  to  be  registered  under  the  provisions  of  the  Act  of 
1878.  Two  cases  are  mentioned  as  determining  the  last  ques- 
tion in  the  affirmative,  but  when  examined  they  appear  to  me 
to  leave  it  untouched. 

In  Brocklehurst  v.  Railway  Prmting  and  Publishing  Go., 
[1884]  W.  N.  70,  not  elsewhere  reported,  there  was  an  inter- 
pleader issue  between  a debenture-holder  (I  pass  over  the  claim 
of  the  trustees  under  an  indenture  given  to  secure  the  deben- 
tures) and  an  execution  creditor.  All  that  Piel(^,  J.,  decided 
was  that  the  debentures  neither  passed  the  property  in  nor 
gave  a lien  or  charge  upon  the  goods  seized  under  the  execu- 
tion so  as  to  bar  the  right  of  the  execution  creditor.  The  ques- 
tion whether  they  required  to  be  registered  under  the  Act  of 
1878  did  not  come  up,  for  it  was  manifest  that  registration 
would  not  have  enlarged  their  operative  effect. 

In  Jenkinson  v.  Brandley  Mining  Co.  (1887),  19  Q.B.D. 
568,  the  question  and  the  holding  were  the  same.  It  is  true 
that  Grove,  J.,  expressed  himself  as  opposed  to  the  policy  of 
permitting  unregistered  debentures  to  be  set  up  as  against 
execution  creditors,  but  it  is  manifest  that  he  did  not  make  that 
the  basis  of  his  decision. 

On  the  other  hand,  in  Debenture-holders  of  John  Welsted 
and  Co.  Limited  v.  Swansea  Bank  Limited  (1889),  5 Times  L.R. 
332,  there  was  an  interpleader  issue  between  debenture-holders 
and  an  execution  creditor,  Avhich  came  for  trial  before  Pollock, 
B.  The  debentures  expressly  charged  all  the  company ’s  uncalled 
capital,  sheds,  plants,  machinery,  stock  in  trade,  timber  (cut 
and  uncut) , and  effects,  and  all  its  property,  present  and  future, 
with  the  payment  of  the  debenture  debt,  but  they  were  not 
registered  under  the  Bills  of  Sale  Acts.  It  was  argued  for  the 
execution  creditors  that  they  were  void  for  that  reason,  as 
against  the  execution.  Baron  Pollock,  who  had  observed  dur- 
ing the  argument  that  the  judgments  in  all  the  bills  of  sale 
cases  were  very  painful  reading,  not  from  the  language  used, 
but  because  the  subject  was  so  very  hazy  and  complex,  decided 
in  favour  of  the  debenture-holders.  His  view  appears  to  have 
been  that  the  debentures  were  not  within  the  provisions  of  either 
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the  Bills  of  Sale  Act,  1878,  or  1882,  and  he  remarked  that  his 
brothers  Chitty  and  North  seemed  to  share  his  opinion,  while 
his  brother  Grove  apparently  dissented,  referring,  no  doubt,  to 
the  observations  of  the  two  former  Judges  in  Edmonds  v.  Blaina 
Furnaces  Co.  (1887),  36  Ch.D.  215;  Levy  v.  Ahercorris  Slate 
and  Slat)  Co.  (1887),  37  Ch.D.  260;  and  Topham  v.  Greenside 
Glazed  Fire-lorich  Co.  (1887),  37  Ch.D.  281:  and  the  observations 
of  Grove,  J.,  in  Jenhinson  v.  Brandley  Mining  Co.  {supra). 

In  Bead  v.  Joannon  (1890),  25  Q.B.D.  300,  the  question 
came  up  squarely  before  a Divisional  Court  composed  of  Lord 
Coleridge,  C.J.,  and  Wills,  J.,  and  was  squarely  dealt  with.  It 
was  an  interpleader  issue,  tried  before  the  Judge  of  the  City  of 
London  Court,  between  a holder  of  a debenture  of  a company 
incorporated  under  the  Joint  Stock  Companies  Act  and  an  ex- 
ecution creditor  of  the  company.  The  debenture  was  expressed, 
to  charge  by  way  of  floating  security  the  undertaking  and  all 
real  and  personal  property  then  or  at  any  time  thereafter  be- 
longing to  the  company,  but  was  not  registered  as  a bill  of  sale. 
The  trial  Judge  held  that  the  debenture  was  a bill  of  sale,  with- 
in the  deflnition  of  that  term  in  sec.  4 of  the  Bills  of  Sale  Act, 
1878,  and  that  the  necessity  for  the  registration  of  debentures 
under  that  Act,  as  against  execution  creditors,  was  unaffected 
by  the  provisions  of  the  Bills  of  Sale  Act,  1882.  And  he  de- 
cided that  the  debenture  was  void  as  against  the  execution 
creditor  for  want  of  registration.  On  appeal  his  judgment  was 
reversed.  Lord  Coleridge,  C.J.,  said  (p.  303):  ‘‘I  have  care- 
fully looked  at  the  judgments  in  the  cases  which  have  been 
cited  to  us,  and,  so  far  as  I can  see,  there  is  not  one  of  them 
with  which  our  present  judgment  in  any  manner  conflicts.  The’ 
question  is,  whether  a debenture  of  an  incorporated  company 
requires  registration  as  a bill  of  sale.  I am  of  opinion — and  I 
think  it  right  to  say  that  my  opinion  does  not  stand  alone,  but 
is  supported  by  that  of  a Judge  of  much  greater  authority  than’ 
myself,  whom  I have  had  the  opportunity  of  consulting — that 
such  debentures  are  not  bills  of  sale,  and  are  not  struck  at  by 
either  of  these  Acts  of  Parliament — that  they  were  never  within 
the  Act  of  1878,  and  are  expressly  exempted  from  the  operation 
of  the  Act  of  1882.”  Further  on  he  said  (p.  303)  : ‘‘I  asked 
in  vain  for  a case  or  dictum  which  said  in  terms  that  debentures 
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of  incorporated  companies  were  bills  of  sale  requiring  registra- 
tion under  the  Act  of  1878.  No  such  case  was  produced.  Cases 
were  indeed  cited,  from  certain  dicta  contained  in  the  judg- 
ments in  which,  it  was  argued,  that  the  Judges  who  decided  them 
must  have  so  thought.  Whether  they  thought  so  or  not,  they 
certainly  did  not  so  hold ; and,  so  far  as  I am  aware,  no  case  can 
be  produced  in  which  it  has  ever  been  held  that  a debenture  of 
an  incorporated  company — a perfectly  well-known  instrument — 
was  a bill  of  sale  within  the  Act  of  1878.”  Wills,  J.,  was  of  the 
same  opinion,  saying  (p.  304)  : ‘‘I  agree  with  my  Lord,  upon 
consideration,  that  debentures  of  an  incorporated  company  are 
not,  and  were  never  intended  to  be,  within  the  operation  of  the 
Act  of  1878.” 

This  view  of  the  law  was  affirmed  by  the  Court  of  Appeal — 
at  all  events  to  the  extent  of  debentures  of  incorporated  com- 
panies for  the  registration  of  which  other  provisions  had  been 
made  by  the  Companies  Clauses  Act,  1845,  or  the  Companies 
Act,  1862:  In  re  Standard  Manufacturing  Co.,  [1891]  1 Ch. 
627.  Bowen,  L.J.,  by  whom  the  judgment  of  the  Court  (Lord 
Halsbury,  L.C.,  and  Bowen  and  Pry,  L.JJ.)  was  delivered, 
said  (p.  647)  : ‘‘The  view  that  debentures  like  the  present  are 
not  within  the  Bills  of  Sale  Act  of  1878  was  that  adopted  by 
Baron  Pollock  in  the  case  of  Debenture-holders  of  John  Welsted 
and  Co.  Limited  v.  Swansea  Bank  Limited,  and  by  Lord  Cole- 
ridge and  Mr.  Justice  Wills  in  the  case  of  Read  y.  Joannon:  see 
also  Edmonds  v.  Blaina  Furnaces  Co.  and  Levy  V.  AhercoVris 
Slate  and  Slab  Co.  We  agree  with  this  view,  and  we  think  that 
this  appeal  should,  therefore,  be  allowed  with  costs  both  here  and 
below,  on  the  ground  that  the  mortgages  or  charges  of  any  in- 
corporated company  for  the  registration  of  which  other  provi- 
sions have  been  made  by  the  Companies  Clauses  Act,  1845,  or  the 
Companies  Act,  1862,  are  not  within  the  Bills  of  Sale  Act  of 
1878.”  It  was  also  decided  by  the  Court  in  the  same  ease  that 
sec.  17  of  the  Bills  of  Sale  Act,  1882,  was  not  limited  to  the  de- 
bentures of  incorpoTated  companies  ejusdem  generis  with  mort- 
gage or  loan  companies. 

These  holdings  appear  to  have  opened  or  left'bpeii  questions 
as  to  the  classes  6f  incorporated  companies  affected  or  not 


C.  A. 

1908 

Johnston 

V. 

Wade. 
Moss,  C.J.O. 


386 


ONTARIO  LAW  REPORTS.  [vol. 


C.  A.  affected  by  the  Bills  of  Sale  Act  of  1878  and  of  1882,  as  examples 
1908  of  which  Great  Northern  B.W.  Co.  v.  Coal  Co-operative  Society, 

Johnston  [1896]  1 Ch.  187,  and  Richards  v.  Overseers  of  Kidderminster, 

Wade.  [1896]  2 Ch.  212,  may  be  referred  to.  But  all  these -cases,  turn- 

ing  as  they  do  upon  the  terms  of  legislation  which  is  not  the 

Moss,  C.J.O. 

same  as  our  provincial  legislation,  afford  but  little  assistance, 
and  in  the  last  analysis  we  must  have  recourse  to  the  language 
of  the  Acts  of  our  own  Legislature. ' 


So  far  as  I know,  prior  to  the  passing  of  what  now  forms  sec. 
23  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  no  one  ever 
argued  or  suggested  that  debentures  of  a company  incorporated 
under  the  Ontario  Joint  Stock  Companies  Acts,  which  purported 
to  create  a lien  or  charge  upon  the  property,  real  or  personal, 
of  the  company,  were  bills  of  sale  or  chattel  mortgages  and 
required  registration  under  the  Act.  To  borrow  the  language 
of  Baron  Pollock  in  Debenture-holders  of  John  Welsted  and  Co. 
Limited  v.  Swansea  Bank  Limited  (supra),  “No  one  dreamed 
that  a lawyer’s  ingenuity  would  class  them  with  bills  of  sale.” 
The  words  of  sec.  1 of  the  Act  12  Viet.  ch.  74  are,  “every 
mortgage  or  conveyance  intended  to  operate  as  a mortgage  of 
goods  and  chattels.”  And  the  words , of  the  Act  13  & 14  Viet, 
ch.  62  are,  “every  sale  of  goods  and  chattels.”  These  words 
have  been  carried  without  alteration  through  the  20  Viet.  ch.  3, 
the  C.S.U.C.,  and  the  various  revisions,  to  the  present  Act 
R.S.O.  1897,  ch.  148,  secs.  2 and  6.  There  is  no  other  definition 
of  chattel  mortgages  or  bills  of  sale.  The  words  “mortgage  or 
conveyance  intended  to  operate  as  a mortgage  of  goods  and 
chattels”  describe  instruments  of  a well-known  character.  They 
do  not  convey  the  idea  of  debentures  of  the  kind  in  question  here, 
which  pass  no  property  in  the  goods  and  chattels  to  the  holder, 
and  confer  upon  him  no  right  to  take  possession  of  them  or 
interfere  with  them  in  any  way,  except  through  the  interposition 
of  the  Court.  It  seems  plain  that  such  an  instrument  was  not 
within  the  meaning  of  the  Act  or  in  the  mind  of  its  framers,  as  it 
stood  prior  to  the  passing  of  see.  23.  That  section,  as  amended 
by  4 Edw.  VII.  eh.  10,  sec.  36,  provides  that  “in  the  case  of  a 
mortgage  or  conveyance  of  goods  and  chattels  of  any  incorpor- 
ated company  made  to  a bondholder  or  bondholders  or  to  a 
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trustee  or  trustees  for  the  purpose  of  securing  the  bonds  or  de- 
bentures of  such  company,”  the  affidavit  of  hona  fides  may  be 
made  as  therein  prescribed.  Here  again  the  difficulty  presents 
itself  that  the  section  applies  only  to  a mortgage  or  conveyance 
of  goods  and  chattels.  And  on  its  face  it  seems  to  exclude  a bond 
or  debenture  simply.  It  deals  with  the  case  of  a mortgage  or 
conveyance  made  for  the  purpose  of  securing  the  bonds  or  deben- 
tures of  a company;  and  enacts  (amongst  other  things)  that  the 
affidavit  may  be  made  by  the  mortgagee  or  one  of  the  mort- 
gages, all  which  seems  quite  inapplicable  to  bonds  or  deben- 
tures by  themselves. 

It  may  have  been  thought  that  the  law  required  that  a 
mortgage  or  conveyance  intended  to  operate  as  a mortgage, 
should  be  given  where  it  was  proposed  to  secure  the  bonds  or 
debentures  of  a company,  but  at  present  that  is  not  the  case. 
The  result  is,  that  debentures  of  the  kind  in  question  here  are* 
not  subject  to  the  provisions  of  the  Bills  of  Sale  and  Chattel 
Mortgage  Act. 

With  the  policy  of  the  law  we  have  nothing  to  do,  except  in 
so  far  as  it  may  serve  as  a guide  where  there  is  uncertainty  or 
ambiguity  in  the  language  of  the  enactment.  Here,  I think, 
there  is  reasonable  clearness  and  certainty. 

In  my  opinion,  the  appeal  should  be  dismissed. 

OsLER,  J.A. : — I agree  in  dismissing  the  appeal,  substantially 
for  the  reasons  given  in  the  judgment  of  my  brother  MacMahon, 
so  far  as  they  deal  with  the  points  raised  at  the  trial.  As  regards 
the  objection  taken  by  Mr.  Cassels  on  the  argument  of  the  appeal 
that  as  against  the  liquidator  the  bonds  were  invalid  as  a charge 
upon  the  property  of  the  company,  because  not  registered  under 
the  provisions  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  I 
am  of  opinion  that  such  instruments  are  not  mortgages  or  instru- 
ments intended  to  operate  as  such  within  the  meaning  of  that 
Act.  They  have  never,  that  I am  aware  of,  been  regarded  as 
within  it,  though  a well-known  and  common  form  of  security. 
The  instruments  to  which  the  Act  applies  are  such  as  directly 
aifect  the  title  to  goods  and  chattels,  either  by  immediate  assign- 
ment or  conveyance  intended  to  operate  as  an  assignment  by 


387 

C.  A. 

1908 

Johnston 

V. 

Wadk. 
Moss,  C.J.O. 


388 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1908 

Johnston 

V. 

Wade. 
OsJer,  J.A. 


way  of  mortgage  to  a mortgagee,  and  covenants,  promises,  and 
agreements  to  make,  execute,  or  give  such  instruments.  Section 
23  of  the  Act  shews  how  far  the  Legislature  intended  to  go  in 
dealing  with  instruments  for  securing  the  bonds  or  debentures 
of  a company.  The  only  instruments  of  that  class  which  are 
required  to  be  registered  are  mortgages  or  conveyances  of  goods 
and  chattels  made  to  a bondholder  or  trustee  for  the  purpose  of 
securing  the  bonds  or  debentures  of  the  company — instruments, 
as  I understand  the  section,  of  the  same  character  as  those  men- 
tioned in  other  sections  of 'the  Act,  something  quite  different 
from  the  security  by  way  of  floating  charge  which  the  Companies 
Act  enables  the  company  to  create  by  the  bonds  themselves.  The 
only  doubt  I have  had  is  whether  the  Legislature  may  not  have 
intended  that  such  bonds  should  only  be  secured  in  the  method 
pointed  out  in  that  section,  and  that,  as  they  may  be  secured  in 
a manner  which  would  admit  of  the  security  being  registered  as 
a mortgage,  that  method  must  be  adopted.  But,  on  the  whole, 
I think  we  are  not  at  liberty  to  infer  that  such  a change  in  the 
law  was  intended  to  be  brought  about  by  indirect  legislation  on 
the  subject. 


Meredith,  J.A. : — The  plaintiffs  advanced  their  money  to  the 
company,  and  the  company  got  the  full  benefit  of  it,  on  the  faith 
of  the  bonds  of  the  company  giving  the  charge  upon  the  com- 
pany’s assets  which  the  plaintiffs  seek  to  enforce.  Many  objec- 
tions, of  a more  or  less  technical  character,  have  been  advanced 
in  behalf  of  the  defendant  to  defeat  such  claim  and  to  deprive 
the  plaintiffs  of  the  security  upon  which  they  parted  with,  and 
the  company  had  the  benefit  of,  their  money.  All  of  these  objec- 
tions have  been  dealt  with  and  disposed  of  against  the  defendant 
— with  the  one  exception  of  a point  not  raised  at  the  trial — and 
dealt  with  and  disposed  of  in  a manner  which  to  my  mind  is 
satisfactory. 

The  first  point  made  was  that  the  directors,  in  issuing  the 
bonds,  purported  to  act,  or  supposed  they  were  acting,  under  a 
by-law  which  was  invalid  for  want  of  confirmation  by  the  share- 
holders; but  the  right  which  the  directors  really  had,  not  that 
which  they  may  have  erroneously  thought  they  had,  prevails; 
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and  so,  if  they  had  power  under  the  earlier  by-law,  which  had 
been  so  confirmed,  that  power  avails. 

That  the  directors  who  passed  the. earlier  by-law  had  power 
to  pass  it  I have  no  doubt.  The  fact  that  they  were  provisional 
directors,  under  the  letters  patent  incorporating  the  company, 
did  not  deprive  them  of  the  name  and  character  of  directors 
within  the  meaning  of  that  word  as  used  in  the  Ontario  Com- 
panies Act.  “The  persons  named  as  provisional  directors  in  the 
. . . letters  patent  shall  be  the  directors  of  the  company  until 
replaced  by  others  duly  elected  in  their  stead. 

What  right  has  this,  or  any  other.  Court  to  interpose  a limit 
which  the  Legislature  has  not  seen  fit  to  impose ; and,  if  it  had, 
where  would  the  line  be  drawn;  would  it  rest  upon  the  notions 
of  Judge,  or  Court,  in  which  there  might  be  an  entire  lack  of 
experience  and  practical  knowledge  upon  the  subject?  The 
Legislature  has  seen  fit  to  put  a very  clear  limit  upon  the  powers 
of  such  directors  as  to  time;  they  must  within  two  months  call 
a general  meeting  “for  organizing  the  company  for  the  com- 
mencement of  business ; ’ ’ but  has  expressed  no  limit  as  to  power 
up  to  that  time.  “Commencement  of  business”  must  mean  the 
business  which  it  is  to  carry  on;  it  cannot  mean  the  commence- 
ment of  the  business  of  the  directors,  who  must  necessarily  have 
large  powers;  for  otherwise  how  can  there  be  a meeting  of 
shareholders,  who  can  come  into  existence  only  by  the  action' 
of  the  original  directors  in  procuring  shareholders,  etc  ? 
What  sort  of  reason  can  be  suggested  why  such  directors 
may  not  prepare  by-laws  which  have  no  effect  till  con- 
firmed by  the  shareholders?  Why  put  the  company  and 
the  shareholders  to  the  needless  delay,  expense,  and  in- 
convenience of  calling  a second  general  meeting  of  share- 
holders? The  first  thing  generally  necessary  in  such  a com- 
pany is  the  framing  of  by-laws  for  its  governance ; and  the  con- 
venience, if  not  the  necessity,  of  the  thing  calls  for  the  passing 
of  some  such  by-laws  at  the  first  meeting.  In  this  case  the 
by-laws  were  confirmed  by  the  shareholders  at  such  meeting, 
and  were  valid.  But,  however  that  may  be,  as  the  learned  trial 
Judge  has  made  quite  plain,  the  money  was  not  borrowed  by 
the  provisional  directors,  but  was  borrowed  in  the  regular  course 
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of  the  company’s  business,  such  borrowing  being  quite  within 
the  power  of  the  company,  and  authorized  by  by-laws  apparently 
valid  and  actually  confirmed  by  the  shareholders,  and  was  lent 
without  any  knowledge  on  the  part  of  the  lenders  of  any  irregu- 
larity, and  therefore  the  transaction  is  binding. 

^But  it  is  now  said,  for  the  first  time,  that  the  bonds  in  ques- 
tion are  invalid,  in  so  far  as  they  create  any  right  of  priority  of 
payment  out  of  any  part  of  the  proceeds  of  the  chattels  nf  the 
company,  because  they  were  not  registered  under  the  provisions 
of  the  Chattel  Mortgage  Act.  That  Act  requires  registration,  as 
therein  provided,  of  ‘‘every  mortgage  or  conveyance  intended 
to  operate  as  a mortgage  of  goods  and  chattels,”  and  “every 
covenant,  promise,  or  agreement  ...  to  make,  execute,  or 
give  a mortgage  or  conveyance  intended  to  operate  as  a mortgage 
of  goods  and  chattels  . . . , ” under  the  circumstances  therein 
provided  for.  The  bonds  were  issued  under  the  authority  of  sec. 
49  of  the  Ontario  Companies  Act,  which  also  authorizes  the 
mortgage  or  pledge  “of  all  or  any  of  the  real  or  personal  pro- 
perty, rights,  and  powers  of  the  company,  to  secure  any  such 
bonds  . . .”  When  the  bonds  in  question  were  issued,  that 

Act  contained  no  provision  requiring  any  registration  of  such 
bonds  or  mortgage  or  pledge ; now  it  provides  that  the  security 
shall  be  filed  in  the  office  of  the  Provincial  Secretary,  ‘ ‘ as  well  as 
registered  under  the  provisions  of  any  other  Act  in  that  respect.  ’ ’ 
There  was  no  mortgage  given  for  securing  payment  of  these 
bonds,  but  they,  upon  their  face  and  in  the  conditions  indorsed 
on  them,  declared  that  all  the  company’s  “property,  real  and 
personal,  rights,  powers,  and  assets  of  every  kind  and  descrip- 
tion, present  and  future,  including  its  uncalled  capital,”  were 
charged  with  the  payment  of  the  bonds.  That  the  bonds  are 
not  mortgages,  or  conveyances  intended  to  operate  as  mortgages, 
of  goods  and  chattels,  within  the  provisions  of  the  Bills  of  Sale 
and  Chattel  Mortgage  Act,  I cannot  but  think  plain:  they  are 
neither  in  form  nor  in  substance  such  a mortgage.  Under  them 
no  title  to  the  property  in,  or  right  to  possession  of,  the  chattels 
passed  to  the  bondholders : a charge  upon  the  chattels  and  other 
the  property  of  the  company  was  created,  giving  them  priority^ 
of  payment  out  of  the  assets  of  the  company.  Under  an  ordin- 
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ary  chattel  mortgage  both  property  and  possession  pass  with  a re- 
demise. The  chattels  which  such  bonds  purport  to  cover  may  be 
but  an  infinitesimal  part  of  the  property  intended  to  be  charged, 
and  may  be  in  many  different  countries  and  removable  from  one 
county  to  another  for  the  purposes  of  the  company’s  business. 
The  provisions  of  the  Act  and  its  requirements  are  so  inapplic- 
able as  to  render  compliance  with  it  impossible  if  these  bonds 
were  such  mortgages;  indeed,  as  it  seems  to  me,  the  only  point 
which  could  be  even  plausibly  contended  for  is,  that  the  bond- 
holders were  obliged  to  take  a chattel  mortgage  as  security  for 
the  payment  of  the  bonds,  and  bound  to  register  such  mortgage. 
But  neither  enactment  requires  that  expressly;  and  the  same 
legislative  power  which  imposed  the  provisions  of  the  Chattel 
Mortgage  Act  also  conferred  power  to  pledge  the  whole  of  the 
assets  of  the  company  to  secure  payment  of  the  bonds  in  a man- 
ner quite  inconsistent  with  an  intention  to  require  compliance 
with  the  provisions  of  that  Act.  Indeed,  if  each  separate  bond- 
holder were  obliged  to  register  his  bond  or  bonds  under  the  pro- 
visions of  that  Act  in  every  country  in  which  there  were  chattels 
covered  by  it,  even  though  the  bond  may  have  been  for  a sum 
quite  inconsistent  with  the  cost  and  trouble  of  such  compliance, 
that  might  render  the  power  to  charge  such  assets  very  ineffec- 
tual. The  Chattel  Mortgage  Act  has,  I think,  always  been  held 
— generally  speaking — to  be  inapplicable  to  eases  in  which  it  is 
impossible  to  comply  with  its  requirements.  The  Companies  Act 
does  not,  in  my  opinion,  require  that  a mortgage  shall  be  taken, 
in  form  sufficient  to  satisfy  the  requirements  of  the  Chattel 
Mortgage  Act,  and  to  be  registered  under  it;  though  the  23rd 
section  of  the  latter  Act  affords  some  indication  of  such  in  inten- 
tion. That  section  also  strongly  supports  the  view  that  a mere 
bond  is  not  an  instrument  registerable  under  that  Act.  If  it  is 
desirable  that  such  a charge  as  that  claimed  in  this  case  should  be 
registered  under  the  provisions  of  the  Chattel  Mortgage  Act,  or 
provisions  of  a like  but  more  applicable  character,  it  is,  I think, 
the  duty  of  the  Court  to  wait  until  the  Legislature  so  enacts,  not 
to  anticipate  such  an  enactment  upon  the  more  than  doubtful 
language  of  the  present  enactments  upon  the  subject. 

The  objections  to  the  validity  of  the  bonds  for  reason  of  non- 
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compliance  with  the  regulations  of  the  company  are  of  no  weight. 
They  are  fully  dealt  with  in  the  reasons  of  the  trial  Judge. 

I would  dismiss  the  appeal. 

Maclaren,  J.A.,  concurred. 


Garrow,  J.A.  Garrow,  J.A.  (dissenting)  : — The  defendant  is  the  assignee 
for  the  benefit  of  creditors  of  the  Poole  Publishing  Company, 
Limited,  incorporated  under  the  provisions  of  the  Ontario  Com- 
panies Act.  The  plaintiff  Joseph  W.  Johnston  is  the  holder 
for  value  of  a bond  for  $500,  dated  the  15th  May,  1905,  issued 
by  the  company.  And  the  plaintiff  Sophie  B.  Johnston  is  the 
bolder  as  mortgagee  of  19  similar  bonds  dated  the  29th  August, 
1907,  to  secure  a loan  to  the  company  of  $3,000. 

In  both  cases  the  company,  in  the  bonds,  charged  with  the 
payment  of  the  amounts  therein  mentioned  and  interest  its 
undertaking  and  all  its  property,  real  and  personal,  rights, 
powers,  and  assets  of  every  kind  and  description,  present  and 
future,  including  its  uncalled  capital.  The  money  secured  by 
the  bonds  was  received  by  the  company,  and  the  right  of  the 
plaintiffs  to  rank  as  ordinary  unsecured  creditors  is  not  disputed. 
The  cases  were  tried  together  before  MacMahon,  J.,  who  found 
in  favour  of  the  plaintiffs. , 

One  objection  taken  by  the  defendant  was  that  the  by-law 
authorizing  the  borrowing  of  the  money  and  the  issuing  of  the 
bonds  was  passed  by  the  provisional  board  of  directors.  This 
objection  was  overruled,  on  the  ground  that  until  the  appoint- 
ment of  directors  by  the  shareholders  the  provisional  board  were, 
under  sec.  41  of  R.S.O.  1897,  ch.  191,  the  directors  of  the  com- 
pany, with  the  ordinary  powers  of  directors,  including  the  power 
of  borrowing. 

And,  although  I agree  for  other  reasons  in  the  result,  I am, 
with  deference,  unable  to  agree  that  provisional  directors  have, 
or  were  intended  by  the  statute  to  have,  any  such  power.  It  is, 
I think,  quite  clear,  if  from  nothing  else  from  the  collocation  of 
the  various  sections  in  the  Act,  that  sec.  49,  authorizing  the 
directors  to  borrow,  was  only  intended  to  apply  and  does  only 
apply  to  the  permanent  board  appointed  by  the  shareholders. 
Such  an  important,  and,  so  far  as  I can  see,  wholly  unnecessary. 
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power  ought  not  to  be  implied,  as  it  must  otherwise  be  in  the 
ease  of  a self-selected  body  like  the  provisional  board,  so  clearly 
intended  by  the  statute  to  serve  a temporary'  purpose  only.  See 
sec.  16. 

There  were  similar  provisions  in  the  statute  under  considera- 
tion in  Michie  v.  Erie  and  Huron  R.W.  Co.  (1876),  26  C.P.  566, 
and  in  Monarch  Life  Assurance  Co.  v.  Bropliy,  14  O.L.R.  1, 
in  which  by  the  special  Act  the  provisions  of  R.S.C.  1886,  eh. 
118,  the  Companies  Act,  were  incorporated,  and  no  effect  was 
given  to  them  as  enlarging  the  powers  of  a provisional  board. 

But  the  conclusion  ought  to  be  upheld  upon  the  simple  ground 
tliat  there  was  in  fact  a by-law  apparentl.y  regular,  v/hich 
authorized  the  borrowing,  and  its  imperfections,  if  any,  could 
not  affect  the  plaintiffs,  who  acquired  the  bonds  in  good  faith 
and  for  value.  See  Duck  v.  Tower  Galvanizing  Co.,  [1901]  2 
K.B.  314. 

The  other  objections  dealt  with  in  the  judgment  do  not,  I 
think,  call  for  extended  remarks,  as  I do  not  differ  from  the  con- 
clusions of  the  learned  Judge. 

A serious  question  not  discussed  apparently  before  the 
learned  Judge,  or,  at  all  events,  not  referred  to  in  his  judgment, 
but  taken  in  the  reasons  of  appeal  and  argued  before  us  without 
objection,  remains  to  be  considered,  namely,  does  the  Bills  of 
Sale  and  Chattel  Mortgage  Act,  R.S.O.  1897,  ch.  148,  apply*? 
And,  after  much  consideration,  I feel  bound  to  say  that,  in  my 
opinion,  it  does — a conclusion  which  I need  scarcely  say  I 
express  with  much  diffidence,  inasmuch  as  I find  the  other  mem- 
bers of  the  Court  to  be  of  an  opposite  opinion. 

The  nature  of  such  securities  has  been  more  than  once 
described  in  recent  cases  by  eminent  Judges. 

In  Wallace  v.  Evershed,  [1899]  1 Ch.  891,  Cozens-Hardy,  J., 
at  p.  894,  says:  '‘What  is  the  precise  effect  of  a 'floating  secur- 
ity’ of  this  nature?  Does  it  create  a present  charge,  or  is  there 
no  effective  charge  until  the  debenture-holders  apply  for  a re- 
ceiver? I think  the  true  view  is  this.  A floating  security  gives 
an  immediate  equitable  charge  on  the  assets,  subject  to  a right 
to  the  company  in  the  ordinary  course  and  for  the  purposes  of 
the  business  of  the  company,  but  not  otherwise,  to  dispose  of 
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the  assets  as  though  the  charge  had  not  existed.”  And  in 
Driver  v.  Broad,  [1893]  1 Q.B.  744,  at  p.  748,  Kay,  L.J.,  uses 
similar  language,  where  the  asset  in  question  was  land. 

In  In  re  London  Pressed  Hinge  Go.,  [1905]  1 Ch.  576,  Buck- 
ley,  J.,  not  only  discusses  the  nature,  but  very  plainly  points  out 
the  danger,  of  such  securities  to  other  creditors,  who,  even  after 
execution,  may  be  disappointed  by  the  appearance  upon  the 
scene  of  the  holder  of  a ‘‘floating”  debenture,  whose  charge, 
being  first  in  point  of  time,  leaves  the  execution  creditor  only 
the  equity  of  redemption,  usually  worthless. 

In  England  a certain  amount  of  publicity  in  such  cases  is 
required  by  statute.  In  Ontario,  unless  the  Bills  of  Sale  and 
Chattel  Mortgage  Act  applies,  there  need  be  none,  or  rather  to 
be  exact,  that  was  the  condition  when  these  bonds  were  issued; 
but  now  see  the  Ontario  Companies  Act,  7 Edw.  VII.  ch.  34, 
secs.  73-78. 

In  effect,  then,  the  position  is  this : a company  could 
secretly  issue  bonds  of  this  kind,  guiding  them  into  friendly 
hands,  to  an  amount  sufficient  to  fully  cover  all  its  then  and  its 
future  assets,  including  therein  both  goods  and  lands,  there- 
after continue  trading  with  unimpaired  credit,  adding  to  its 
apparent  assets  the  property  acquired  from  its  other  creditors 
and  for  which  it  has  not  paid,  and  then,  when  payment  is  re- 
quired, the  creditors  be  met  with  a demand  by  the  secret  and 
friendly  bondholder  that  he  should  be  paid  in  full  before  the 
creditors  are  paid  anything.  Such  a security,  so  ample  and  so 
complete,  has  many  advantages  over  a mere  chattel  mortgage  or 
mortgage  on  land.  It  covers  with  a few  general  words  both  pre- 
sent and  future  assets.  If  upon  chattel  property,  it  needs  no' 
renewal  like  an  ordinary  chattel  mortgage,  and,  if  upon  lands, 
need  not  be  registered  under  the  Registry  Act  as  a conveyance 
of  land.  And,  above  all,  it  has  the  merit  in  the  eyes  of  at  least 
the  “shady”  business  man  of  keeping  secret  the  real  condition, 
and  thus  enabling  a false  credit  to  be  cultivated  and  used.  To 
the  same  man  the  Registry  Act  and  the  Bills  of  Sale  and  Chattel 
Mortgage  Act  are,  no  doubt,  nuisances  because  they  interfere  with 
just  such  practices ; and  to  prevent  such  practices  was,  no  doubt, 
largely  exactly  what  was  intended  by  these  most  useful  statutes, 
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for  which  purpose  they  are  entitled  to  receive  a liberal  rather 
than  a narrow  construction.  No  lands  are  involved  in  the  pre- 
sent inquiry,  so  I need  say  no  more  about  the  Registry  Act. 

As  to  the  other  statute,  the  Bills  of  Sale  and  Chattel  Mort- 
gage Act,  sec.  1 makes  it  applicable  to  every  mortgage  or  con- 
veyance intended  to  operate  as  a mortgage.  And  sec.  11  extends 
its  application  to  every  covenant,  promise,  or  agreement  to  make, 
execute,  or  give  a mortgage  or  conveyance  intended  to  operate 
as  a mortgage.  And,  if  it  be  true  that  such  a bond  as  that  in 
question  creates  an  immediate  charge,  whether  the  charge  be 
called  an  equitable  one  or  not  is,  I think,  of  no  consequence, 
under  which  proceedings  may  be  taken  of  the  nature  of  fore- 
closure proceedings,  and  other  creditors  even  with  executions  in 
the  sheriff’s  hands  excluded,  except  in  the  proceeds  of  what 
Buckley,  J.,  calls,  and  properly  calls,  the  equity  of  redemption, 
it  seems  to  me  wholly  reasonable  to  say  that  such  an  instrument, 
if  not  a mortgage  out  and  out,  is  at  least  an  instrument  intended 
to  operate  as  a mortgage,  and  therefore  within  the  words  of  the 
statute,  as  it  is  certainly  within  the  mischief  at  which  the  statute 
was  aimed. 

But  it  is  said  it  was  never  intended  that  such  instruments 
should  be  registered,  and  that  it  would  in  any  event  be  highly 
inconvenient,  and  in  effect  impossible,  to  register  each  bond  or 
debenture.  But  the  debenture  itself  is  not  of  an  authorized  or 
in  any  sense  sacred  form.  No  statute  prescribes  it  or  what  it 
shall  contain.  The  company  derives  its  existence,  as  well  as  its 
power  to  borrow  money  and  to  issue  bonds  and  grant  security, 
entirely  from  the  statute.  An  ordinary  person  has  by  law  all 
the  powers  expressly  conferred  upon  the  company  by  the  statute. 
He  too  may  borrow  money,  and  may  issue  his  bond  and  give 
security  for  payment  upon  all  his  assets,  present  and  future,  but 
he  would  not  be  allowed  by  choosing  his  own  forms  to  set  at 
defiance  the  Bills  of  Sale  and  Chattel  Mortgage  Act.  Whence 
comes  the  immunity  claimed ‘by  the  company?  I have,  after 
diligent  search,  been  wholly  unable  to  find  even  a trace  of  any 
legislative  intention  that  there  should  be  such  immunity.  In- 
deed, I think  I find  on  the  contrary  very  distinct  traces  of  a 
totally  contrary  intention. 
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The  power  to  borrow,  to  issue  bonds,  and  to  give  security, 
are  all  derived  in  the  present  instance  from  sec.  49  of  the  Ontario 
Companies  Act,  R.S.0. 1897,  ch.  191,  which  says,  the  directors  may 
(a)  borrow  money  upon  the  credit  of  the  company;  (6)  limit  or 
increase  the  amount  to  be  borrowed;  (c)  issue  the  bonds,  deben- 
tures, or  other  securities  of  the  company  for  the  lawful  purposes 
of  the  company  and  no  other,  and  may  pledge  or  sell  the  same 
for  such  sums  and  at  such  prices  as  may  be  deemed  expedient, 
or  be  necessary,  but  no  such  bonds,  debentures,  or  other  securi- 
ties shall  be  for  a less  sum  than  one  hundred  dollars  each;  and 
(ri)  hypothecate,  mortgage,  or  pledge  all  or  any  of  the  real  or 
personal  property,  rights  and  powers,  of  the  company  to  secure 
any  such  bonds,  debentures,  or  other  securities,  and  any  in- 
debtedness or  sum  or  sums  so  borrowed  for  the  purpose  of  the 
company. 

Then  in  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  sec.  23, 
special  provision  is  made  for  the  registration  of  a mortgage  or 
conveyance  of  goods  and  chattels  made  by  a company  to  secure 
its  bonds  or  debentures.  This  was  not  always  in  the  Act.  It 
was  introduced  by  the  statute  53  Viet.  ch.  35,  and  has  been 
from  time  to  time  amended,  apparently  to  facilitate  the  regis- 
tration of  such  instruments,  the  latest  bearing  upon  the  subject 
that  I have  seen  being  3 Edw.  VII.  ch.  7,  sec.  60,  which  makes 
an  exception  from  sec.  23  of  the  Bills  of  Sale  and  Chattel  Mort- 
gage Act  in  favour  of  a mortgage  securing  bonds  by  a companj^ 
on  its  rolling  stock,  which  mortgage  under  the  amendment  may 
be  filed  with  the  Provincial  Secretary.  And  then  finally  comes 
the  statute  upon  the  subject  (to  which  I have  already  referred) 
of  7 Edw.  VII.  ch.  34,  sec.  78,  which  requires  a duplicate  orig- 
inal of  every  charge,  mortgage,  or  other  instrument  of  hypothe- 
cation or  pledge,  made  to  secure  bonds,  debentures,  or  other 
securities,  to  be  forthwith  filed  in  the  office  of  the  Provincial 
Secretary,  as  well  as  registered  under  the  provisions  of  any 
other  Act  in  that  behalf.  The  last  statute  vuis,  it  is  true,  passed 
after  the  transactions  in  question,  and  cannot  affect  the  matter 
further  than  as  indicating,  as  I think  it  does,  a continuing  leg- 
islative intent,  that  publicity  shall  be  given  to  such  transactions, 
and  that  for  that  purpose  they  are  to  be  regarded  as  falling 
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within  the  provisions  of  the  Bills  of  Sale  and  Chattel  Mortgage  C.  A. 

Act,  as  well  as  of  the  Registry  Act.  If,  then,  the  bond  or  de-  1908 

benture  actually  issued  is  in  a form  which  makes  it  inconvenient  .joiinston 
or  even  impossible  to  register  it,  that  cannot  alter  the  law.  The 
statute  from  which  I have  (luoted,  R.S.O.  1897,  ch.  191,  sec.  19,  

. . ^ Garrow,  J.A. 

says  bonds  may  be  issued  and  mortgages  given.  It  may  not 
be  illegal  to  combine  the  two  in  one  document,  although  the 
contrary  was,  I think,  intended.  But,  whether  issued  as  one 
document  or  two,  the  security,  to  affect  the  assets  of  the  com- 
panj^  as  a charge,  must  be  in  such  shape  that  it  can  be  regis- 
tered, and  it  must  be  registered  as  are  other  mortgage  securi- 
ties, otherwise  the  charge  is  lost,  and  the  bondholder  must  rank 
just  as  any  other  unsecured  creditor. 

The  English  cases  based  upon  special  statutory  provisions 
are  not,  I think,  of  material  assistance,  although  they,  at  least 
inferentially,  I think,  lead  to  the  conclusion  which  I have 
stated.  They  have  no  counterpart  of  our  sec.  23  of  the  Bills  of 
Sale  and  Chattel  Mortgage  Act;  nor  have  we  any  provision  re- 
sembling sec.  17  of  the  Act  of  1882,  amending  the  Bills  of  Sale 
Act  there  in  force,  which  expressly  exempts  such  securities  from 
the  provisions  of  that  Act. 

In  one  or  two  of  the  earlier  cases  it  was  held  that  such  securi- 
ties were  not  within  the  provisions  of  the  Bills  of  Sale  Act:  see 
Behentur e-holders  of  John  Welsted  and  Co.  Limited  v.  Swansea 
Bank  Limited,  5 Times  L.R.  332,  a decision  of  Pollock,  B.  And 
in  Read  v.  Joannon,  25  Q.B.D.  300,  a Divisional  Court  com- 
posed of  Coleridge,  C.J.,  and  Wills,  J.,  seems  to  have  been  of 
the  same  opinion.  But,  as  they  were  also  able  to  rely  upon  the 
provisions  of  sec.  17  before  referred  to,  the  effect  of  what  is  said 
upon  the  general  question  is  very  much  weakened.  Again, 
there  are  expressions  in  the  judgment  of  the  Court  of  Appeal 
delivered  by  Bowen,  L.J.,  in  In  re  Standard  Manufacturing  Co., 

[1891]  1 Ch.  627,  to  the  same  effect,  but  in  the  end  the  judg- 
ment rests  upon  the  fact  that  the  English  statutes  contain  pro- 
visions, which  ours  does  not,  for  the  registration  of  such 
securities. 

This  is  pointed  out  by  Vaughan  Williams,  L.J.,  in  Great 
Northern  R.W.  Co.  v.  Coal  Co-operative  Society,  [1896]  1 Ch. 
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187,  who  in  that  case  held  that  in  the  case  of  debentures  of  a 
society  not  within  the  Companies  Act,  and  so  exempt  from  regis- 
tering its  charges,  the  Bills  of  Sale  Act  does  apply — a proposi- 
tion for  which  that  case  is  cited  as  authority  in  the  last  edition 
(1902)  of  Bindley  on  Companies,  p.  310,  and  in  other  recent 
text  books  upon  the  subject. 

See  also  Richards  v.  Overseers  of  Kidderminster,  [1896]  2 
Ch.  212;  Ross  V.  Army  and  Navy  Hotel  Co.  (1886),  34  Ch.  D. 
43 ; Edmonds  v.  Blaina  Furnaces  Co.,  36  Ch.  D.  215 ; and  Levy 
V.  Ahercorris  Slate  and  Slab  Co.,  37  Ch.  D.  260 — in  which  the 
long  and  careful  examination  and  discussion  of  authorities 
might  surely  have  been  spared,  if  the  simple  point  had  been 
that  such  securities  never  were  within  the  Act. 

I think  the  appeal  should  be  allowed  upon  this  point,  and 
the  action  dismissed. 

E.  B.  B. 


[DIVISIONAL  COURT] 


D.  C. 

1908 

Dec.  8. 
Dec.  11. 


Re  Williams  and  Town  of  Brampton. 

Intoxicating  Liquors — Municipal  Corporations — Local  Option  By-law — Liquor 
License  Act,  sec.  141  (3) — Petition  for  Submission  of  By-law — Signatures — 
Detachment  from  Petition — Insufficiency — Imperative  Enactment — Duty  of 
Court — Maridamus  to  Council — Demand — Refusal — Appeal — Status  of 
Appellant. 


Sub-section  3 of  sec.  141  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245, 
as  added  by  6 Edw.  VII.  ch.  47,  sec.  24,  and  amended  by  7 Edw.  VII. 
ch.  46,  sec.  11,  provides  that  ‘Un  case  a petition  in  writing  signed  by  at 
least  twenty-five  per  cent,  of  the  total  number  of  persons  . . . quali- 

fied to  vote  at  municipal  elections,  is  filed  with  the  clerk  of  the  municipality 
on  or  before  the  1st  day  of  November  . . . praying  for  the  submission 

of  such  by-law” — a local  option  by-law — “it  shall  be  the  duty  of  the 
council  to  submit  the  same  to  a vote  of  the  municipal  electors  as  afore- 
said.” 

Upon  a motion  for  a mandamus  to  compel  the. council,  after  the  filing  of  a 
petition  in  due  time,  to  submit  a by-law  to  a vote  of  the  electors: — 

Held,  reversing  the  decision  of  Meredith,  C.J.C.P.,  that  the  document  filed, 
being  in  the  form  of  a petition,  but  signed  by  only  two  electors,  with  the 
signatures  of  others  sufficient  to  make  up  the  proper  number  attached 
thereto,  having  been  previously  affixed  to,  and  detached  from,  other 
petitions  in  the  same  form,  was  not  a “petition  in  writing  signed  by  at 
least  twenty-five  per  cent,  of  the  total  number  of  persons  qualified  to  vote,” 
within  the  meaning  of  the  statute,  notwithstanding  that  no  fraud  was 
alleged. 

Held,  also,  that  one  of  the  members  of  the  council  had  a status  to  maintain 


XVII.] 


ONTARIO  LAW  REPORTS. 


399 


an  appeal  from  an  order  in  the  nature  of  a mandamus  requiring  the  council 
to  submit  the  by-law. 

Semble,  also,  per  Anglin  and  Clute,  JJ.,  that  if  a demand  other  than  that 
made  by  the  filing  of  the  petition  was  necessary  to  found  the  application 
for  a mandamus,  the  action  of  a deputation  which  waited  on  the  council 
and  urged  the  submission  of  the  by-law  was  a sufficient  demand;  and 
that,  although  there  may  have  been  no  express  refusal  by  the  council 
formally  enunciated,  the  proceedings  in  the  council  shewed  that  there 
was  a withholding  of  compliance  with  the  prayer  of  the  petition,  a deter- 
mination not  to  comply,  which  was  the  equivalent  of  a refusal. 

Semble,  also,  per  Anglin,  J.,  that  the  statute  is  imperative,  and  it  is  the 
duty  of  the  Court,  upon  the  application  for  a mandamus,  to  determine 
for  itself  whether  or  not  a petition  sufficiently  signed  has  in  fact  been 
filed,  whatever  view  the  municipal  council  may  have  taken  of  it. 

Application  by  George  L.  Williams  for  an  order  in  the  nature 
of  a mandamus  requiring  the  municipal  council  of  the  town  of 
Brampton,  and  the  individual  members  thereof,  to  submit  to 
a vote  of  the  electors  of  the  town,  on  the  day  upon  which  the 
annual  election  of  the  members  of  the  council  should  be  held  in 
January,  1908,  a by-law  for  prohibiting  the  sale  by  retail  of  in- 
toxicating liquors  in  the  town,  commonly  called  a local  option 
by-law,  and  to  do  all  things  necessary  for  the  due  submission 
thereof. 

By  sec.  141  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245, 
it  is  enacted  (1)  that  the  council  of  a town,  etc,,  may  pass  such  a 
by-law,  provided  that  the  by-law,  before  the  final  passing  thereof, 
has  been  duly  approved  of  by  the  electors  of  the  nyunicipality 
in  the  manner  provided  by  the  sections  in  that  behalf  of  the 
Municipal  Act. 

By  6 Edw.  VII.  ch.  47,  sec.  24,  new  sub-sections  are  added 
to  sec.  141  of  the  Act;  sub-sec.  (2)  providing  that  ^‘the  day  fixed 
by  the  by-law  for  taking  the  votes  of  the  electors  thereon  shall 
be  the  day  upon  which,  under  the  Consolidated  Municipal  Act, 
1903,  or  any  by-law  passed  under  the  said  Act,  a poll  would  be 
held  at  the  annual  election  of  members  of  the  council  of  the 
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mimicipality.” 

Sub-section  (3),  as  amended  by  7 Edw.  VII.  ch.  46,  sec.  11, 
reads  as  follows:  ‘‘In  case  a petition  in  writing,  signed  by  at  least 
twenty-five  per  cent,  of  the  total  number  of  persons  appearing 
by  the  last  revised  voters’  list  of  the  municipality  to  be  qualified 
to  vote  at  municipal  elections,  is  filed  with  the  clerk  of  the  munici- 
pality on  or  before  the  1st  day  of  November  next  preceding  the 
day  upon  which  such  poll  would  be  held,  praying  for  the  sub- 
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mission  of  such  by-law,  it  shall  be  the  duty  of  the  council  to  sub- 
mit the  same  to  a vote  of  the  municipal  electors  as  aforesaid.’’ 

A petition  was  filed  with  the  clerk  before  the  1st  November, 
1908,  but  the  council,  upon  the  advice  of  their  solicitors,  con- 
sidered that  it  was  not  sufficient,  and  did  not  act  upon  it. 


The  motion  for  the  mandamus  was  heard  by  Meredith,  C.J.C.P., 
in  Chambers,  on  the  8th  December,  1908. 

W . H.  McFadden,  K.C.,  for  the  applicant. 

W.  E.  Middleton,  K.C.,  for  Pringle  and  Ashley,  councillors, 
in  support  of  the  application. 

W.  E.  Raney,  K.C.,  for  James  Jackson,  deputy-reeve,  and 
R.  Watson,  a councillor,  in  support  of  the  application. 

J.  Haverson,  K.C.,  for  E.  J.  Walsh,  a councillor,  opposed  the 
application. 

T.  J.  Blain,  for  the  mayor. 

C.  A.  Irvine,  the  reeve,  appeared,  in  person. 

Judgment  was  given  at  the  close  of  the  argument. 

Meredith,  C.J.: — This  case  is  presented  in  a very  unsatis- 
factory way,  in  view  of  the  fact  that  if  I do  not  dispose  of  it  at 
once  in  order  that  it  may  be  passed,  it  will  be  impossible  to 
submit  the  by-law  to  the  electors  next  January,  as  it  must  be 
advertised  by  the  10th  instant  at  the  latest,  and,  if  the  proceed- 
ings are  regular  and  not  open  to  the  objections  made  against 
them,  the  will  of  the  ratepayers  could  not  be  put  into  effect 
until  next  year,  and  all  the  proceedings  would  require  to  be 
taken  de  novo,  should  my  decision  be  delayed. 

The  remedy  sought  by  the  applicants  is,  no  doubt,  an  extra- 
ordinary remedy,  and  there  are  technical  rules  which  are  applicable 
to  a motion  for  the  prerogative  writ  of  mandamus  which  do  not 
apply  in  ordinary  cases. 

I have  no  doubt  in  this  case  that  the  petition  is  a good  peti- 
tion, as  far  as  the  objections  that  have  been  urged  against  it  are 
concerned. 

The  facts,  as  to  which  there  is  practically  no  dispute,  because 
the  affidavits  filed  by  the  applicants  are  wholly  uncontradicted, 
are  that  what  may  be  called  the  heading,  which  is  now  attached 
to  the  various  sheets  forming  the  petition  which  was  lodged  with 


ONTARIO  LAW  REPORTS. 


401 


XVII.] 

the  clerk  of  the  municipality  before  the  1st  November,  appeared 
at  the  head  of  each  sheet,  or  possibly  it  may  be  at  the  head  of 
each  section  relating  to  a particular  division  of  the  town;  that, 
when  the  petitions  were  put  together,  Dr.  Burns,  who  had  charge 
of  them,  detached  the  heading  from  all  the  petitions  except  the 
one  to  which  the  heading  is  now  attached. 

Assuming  these  to  be  the  facts,  I think  it  would  be  to  give 
effect  to  the  purest  formality  to  hold  that  the  petition  is  not  a 
petition  signed  by  the  signatories  whose  names  appear  in  the 
sheets  attached  to  the  heading — a heading  in  the  identical  words 
having  been  upon  each  of  the  sheets. 

I think,  therefore,  that  the  objection  to  the  validity  of  the 
petition  fails. 

I have  more  difficulty  with  regard  to  the  other  point,  as  to 
whether  the  prerequisite  of  an  application  for  the  mandamus  has 
been  shewn  to  have  been  taken  or  done. 

I am  pressed  with  the  difficulty  which  is  raised  by  the  case 
of  Re  Peck  and  County  of  Peterborough  (1873),  34  U.C.R.  129. 
That  was  an  application  by  a ratepayer  for  a mandamus  to  a 
municipal  council  to  submit  a by-law  to  the  electors  granting 
a railway  bonus,  and  it  was  there  held  by  the  full  Court — ^Mr. 
Justice  Morrison  delivering  the  judgment — that  before  the  Court 
would  grant  a mandamus  a distinct  demand  upon  and  refusal  by 
the  council  to  pass  or  submit  the  by-law  must  be  shewn. 

As  far  as  I have  been  able,  in  the  short  time  I have  had 
to  consider  the  matter,  I should  have  preferred  to  follow  the 
rule  which  is  stated  in  Shortt  on  Informations,  Mandamus,  and 
Prohibition,  at  p.  349,  to  be  the  American  rule — the  passage  to 
which  I refer  reading  as  follows:  ‘'The  American  law  makes 
a distinction  between  duties  of  a private  nature  and  those  which 
affect  the  public  at  large.  In  the  former  class  of  cases  a demand 
and  refusal  are  a condition  precedent  to  relief  by  mandamus.. 
In  cases  of  the  latter  kind,  there  being  no  one  specially  empowered 
to  demand  performance  of  the  duty,  a literal  demand  and  refusal 
are  unnecessary;  the  law  itself  standing  in  lieu  of  a demand,  and 
the  omission  to  perform  the  required  duty  in  place  of  a refusal.” 
That  is  a passage  from  High  on  Extraordinary  Remedies,  a well- 
known  American  writer  upon  the  subject  of  Extraordinary 
Remedies. 
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If  I may  say  so,  that  is  very  good  sense,  and  ought  to  be  the 
law  in  this  country. 

In  the  cases  to  which  Mr.  Justice  Morrison  referred,  the  duty 
sought  to  be  enforced  was  not  a duty  of  a pubhc  nature.  In 
The  King  v.  Brecknock  and  Abergavenny  Canal  Navigation  Co. 
(1835),  3 A.  & E.  217,  a landowner  was  claiming  compensation 
from  the  canal  company;  and  I think  The  Queen  v.  Bristol  and 
Exeter  R.W.  Co.  (1843),  4 Q.B.  162,  was  of  the  same  kind. 

Under  ordinary  circumstances  I should  feel  bound  by  Re  Peck 
and  County  of  Peterborough,  although  I think  the  Court  had  not 
presented  to  its  mind  the  distinction  between  the  two  classes  of 
cases  to  which  I have  referred,  but,  inasmuch  as,  if  I should  take 
that  course,  and  therefore  refuse  the  mandamus,  and  a higher  Court 
should  determine  that  the  law  is  as  the  American  cases  hold  it 
to  be,  the  result  would  be  that  by  an  erroneous  decision  of  mine  it 
would  have  become  impossible  for  the  by-law  to  have  been  sub- 
mitted at  the  coming  municipal  election,  I think  that,  if  I err  at 
all,  I had  better  err  upon  the  other  side,  and  grant  the  mandamus. 
If^l  am  wrong,  there  will  be  nothing  to  prevent  the  other  side, 
by  way  of  appeal,  getting  complete  remedy,  and  possibly  it  would 
be  reasonable  to  impose  the  condition  that  if  an  appellate  Court 
shall  determine  that  I am  wrong  and  ought  not  to  have  granted 
the  mandamus,  the  applicant  should  undertake  that  the  by-law 
shall  not  be  voted  on  at  the  next  election.  I think  that  would 
be  fair,  and  that  I ought  to  impose  it  as  a condition  upon  him. 

The  case  is  not,  I think,  one  for  costs  to  either  party. 

There  are  thousands  of  temperance  people  in  this  country 
who  are  pressing  these  local  option  by-laws,  and  they  do  not 
seem  to  take  the  trouble  to  follow  the  plain,  simple  directions 
of  the  law,  and  are  very  often  getting  into  difficulty  over  petitions 
and  by-laws  by  reason  of  the  loose  and  careless  manner  in  which 
the  work  in  connection  with  them  is  done;  and  that,  sometimes 
at  all  events,  frustrates  the  will  of  the  people  and  imposes  a burden 
upon  the  public  through  the  necessity  of  the  matter  being  brought 
into  Court. 

There  has  been  a good  deal  of  looseness  in  this  case.  If  the 
council  had  taken  the  course  of  saying,  “We  require  a proper 
investigation  as  to  this  petition,  and  we  must  take  the  time  to 
do  it,”  as  at  present  advised  I should  have  thought  that  they 
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were  well  within  their  right  in  so  doing.  That  apparently  was 
not  the  course  taken,  but  the  council  have  determined  to  act 
upon  the  view  of  their  solicitor  in  this  matter — at  all  events, 
have  determined  that  the  petition  is  insufficient,  and  that  there 
was  no  duty  resting  upon  them  to  pass  the  by-law. 

I think,  therefore,  that  the  order  for  mandamus  should  go, 
upon  the  applicant  undertaking  that  if  an  appellate  Court  is  of 
opinion  that  I ought  not  to  have  granted  the  mandamus,  the  by- 
law shall  not  be  submitted  at  the  next  election;  and  there  will 
be  no  costs  to  either  party. 

In  order  to  enable  the  council,  without  the  compulsion  of 
the  mandamiLS,  to  pass  the  by-law,  the  mandamus  will  not  issue 
until  Thursday  morning. 

I have  not  mentioned  what  I said,  during  the  course  of  the 
argument,  as  to  the  form  of  the  by-law.  The  council,  in  passing 
it,  if  they  do  ""not  determine  to  act  of  their  own  motion,  but  in 
obedience  to  the  mandamus,  must  insert  in  the  by-law  a state- 
ment that  it  is  passed  in  obedience  to  sec.  141  of  the  Liquor 
License  Act,  as  amended,  and  that  they  do  not  pass  it  in  the 
exercise  of  any  other  power  or  authority  which  they  possess. 

The  mandamus  is  not  to  issue  until  to-morrow,  and,  if  the 
council  call  a special  meeting  for  to-night  and  pass  the  by-law, 
the  order  need  not  issue. 

E.  J.  Walsh,  one  of  the  councillors,  obtained  special  leave  to 
appeal  from  the  above  decision,  and  his  appeal  was  heard  by  a 
Divisional  Court  composed  of  Mulock,  C.J.Ex.D.,  Anglin  and 
Clute,  JJ.,  on  the  10th  December,  1908. 

W.  E.  Middleton,  K.C.,  and  W.  H.  McFadden,  K.C.,  for 
Wilhams,  the  applicant,  and  for  Pringle  and  Ashley,  members 
of  the  council,  objected  that  Walsh  had  no  status  to  appeal,  citing 
Demorest  v.  Midland  R.W.  Co.  (1883),  10  P.R.  82,  and  cases  there 
cited;  Osborne  v.  Rammer-  (1898),  96  Va.  228. 

[The  appeal  was  heard  subject  to  the  objection.] 

J.  Haverson,  K.C.,  for  the  appellant,  contended  that  the  peti- 
tion filed  did  not  comply  with  the  statute;  that  the  council  had 
in  good  faith  determined  that  the  petition  was  insufficient,  and 
the  Court  would  not  interfere;  and  that  a sufficient  demand  and 
refusal  were  not  shewn:  Re  Peck  and  County  of  Peterborough, 
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D.  C.  34  U.C.R.  129;  The  Queen  v.  Municipal  Council  of  Bruce  (1862), 
1908  11  c.P.  575. 
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Williams 

AND 

Town  of 
Brampton. 


Middleton,  contra,  referred  to  Re  Dewar  and  Township  of  East 
Williams  (1905),  10  O.L.R.  463;  Re  Davidson  and  Miller  (1864), 
24  U.C.R.  66. 

[Counsel  also  appeared  for  other  persons  interested,  as  noted 
above,  but  were  not  heard.] 


December  11.  Mulock,  C.J.: — This  is  an  appeal  from  the 
order  of  the  learned  Chief  Justice  of  the  Common  Pleas  requiring 
the  municipal  council  of  the  town  of  Brampton  to  submit  a local 
option  bydaw  to  the  vote  of  the  electors  of  Brampton  at  the 
approaching  municipal  elections. 

The  statutory  provision  relied  upon  by  the  respondent  is 

6 Edw.  VII.  ch.  47,  sec.  24,  adding  sub-sec.  3,  as  amended  by 

7 Edw.  VII.  ch.  46,  sec.  11,  to  R.S.O.  1897,  ch.  245,  sec.  141,  and 
reads  as  follows: — 

“In  case  a petition  in  writing,  signed  by  at  least  twenty-five 
per  cent,  of  the  total  number  of  persons  appearing  by  the  last 
revised  voters’  list  of  the  municipality  to  be  qualified  to  vote 
at  municipal  elections,  is  filed  with  the  clerk  of  the  municipality 
on  or  before  the  1st  day  of  November  next  preceding  the  day 
upon  which  such  poll  would  be  held,  praying  for  the  submission 
of  such  by-law,  it  shall  be  the  duty  of  the  council  to  submit  the 
same  to  a vote  of  the  municipal  electors  as  aforesaid.” 

The  respondent  says  that  a petition  within  the  meaning  of 
this  section,  duly  signed  by  the  required  number  of  electors, 
was  presented  to  the  council  on  or  before  the  1st  November, 
and  that  thereupon  it  became  the  duty  of  the  council  to  submit 
the  by-law  to  the  vote  of  the  electors,  and  that,  therefore,  the 
learned  Chief  Justice  was  right  in  directing  the  council  to  submit 
the  by-law. 

In  support  of  his  appeal  Mr.  Haverson  contends  that  no 
petition  meeting  the  requirements  of  the  statute  was  filed  with 
the  clerk  of  the  municipality,  and  that,  therefore,  it  never  became 
the  duty  of  the  council  to  submit  the  by-law  to  the  vote  of  the 
electors.  He  also  raises  the  further  objection  that  no  demand 
was  made  upon  the  council,  nor  was  there  any  refusal  on  their 
part  to  submit  the  proposed  by-law  to  the  vote  of  the  electors. 
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Dealing  with  the  first  objection — namely,  the  sufficiency  of 
the  petition — the  circumstances  connected  with  the  procuring  of 
the  signatures  of  the  electors  to  the  prayer  for  the  by-law,  and 
the  presentation  of  those  signatures  to  the  council,  were  as  follows : — 

Several  copies  of  the  prayer  to  the  council  for  the  submission 
of  the  by-law  to  the  electors  (all  said  to  be  in  identical  language) 
were  prepared,  and  to  each  copy  of  such  prayer  was  attached 
a sheet  of  blank  paper  to  receive  the  signatures  of  the  electors. 
Some  signed  the  blank  sheet  attached  to  one  copy  of  the  prayer, 
others  signed  others,  but  no  one  copy  of  the  prayer  received  in 
connection  therewith  the  signatures  of  the  required  statutory 
number — namely,  25  per  cent,  of  the  electors — although  the  total 
number  of  signatures  to  the  different  copies  reached  the  statutory 
number.  The  sheets  containing  the  signatures  were  then  de- 
tached from  the  prayer,  and  all  fastened  together,  and  to  them 
was  attached  a copy  of  the  prayer,  which,  it  is  said,  was  in  the 
exact  language  of  the  prayer  which  had  previously  been  signed 
by  the  electors,  the  copy  of  the  prayer  thus  attached  being  one 
of  the  copies  used  when  signatures  were  being  procured,  but  to 
which  were  only  the  signatures  of  two  electors.  In  this  con- 
dition these  papers  were  then  filed  with  the  clerk  as  purporting 
to  be  a petition  within  the  meaning  of  the  statute. 

The  duty  of  the  council  to  submit  the  by-law  arises  only  after 
a petition  meeting  the  requirements  of  the  statute  has  been  filed. 
If,  then,  what  was  filed  did  not  meet  these  requirements,  this 
appeal  must  succeed.  What,  then,  are  the  essential  statutory 
requirements  of  such  a petition?  The  language  of  the  statute 
is  explicit:  '^In  case  a petition  in  writing  signed  by  at  least  twenty- 
five  per  cent.  ...  is  filed  . . . praying  for  the  sub- 

mission of  such  by-law,  it  shall  be  the  duty  of  the  council,”  etc. 
In  other  words,  there  are  the  following  essentials  to  a statutory 
petition  creating  a duty  on  the  part  of  the  council:  it  must  be 
in  writing;  it  must  contain  a prayer  for  the  submission  of  the 
by-law;  that  prayer  must  be  signed  by  at  least  25  per  cent,  of 
the  electors;  and  the  petition,  meeting  these  essentials,  must 
be  filed. 

Here  the  prayer  to  which  most  of  the  subscribing  electors 
attached  their  signatures  was  not  filed,  but  in  lieu  thereof  what 
was  said  to  be  a copy.  Whether  it  is  or  is  not  a copy  depends 
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upon  parol  evidence.  The  statute  does  not  contemplate  the 
council  ascertaining  by  extrinsic  evidence  what  documents  the 
electors  signed,  but  entitles  the  council  to  have  filed  with  the  clerk 
the  actual  paper  containing  the  very  words  to  which  the  electors 
appended  their  signatures;  otherwise  grave  abuse  of  the  peti- 
tioning power  conferred  upon  the  electorate  by  the  statute  in 
question  might  result,  and  it  is  reasonable  to  assume  that  the 
strict  language  of  the  statute  was  adopted  by  the  Legislature 
in  order  to  prevent  such  abuse.  It  is  our  duty  to  interpret  its 
meaning,  and,  if  possible,  to  give  effect  to  its  pro\dsions.  Were 
we,  here,  to  read  into  the  statute  a provision  that  the  prayer  of 
the  petition  actually  signed  by  the  electors  need  not  be  filed,  but 
that  an  alleged  copy  thereof  would  suffice,  we  should,  I think,, 
be  legislating;  instead  of  interpreting  what  the  Legislature  enacted. 
Being  thus  of  opinion  that  no  petition,  meeting  the  requirements 
of  the  statute,  was  filed  with  the  clerk,  no  duty  was  cast  upon 
the  council,  to  submit  the  by-law,  and,  therefore,  with  all  respect 
for  the  views  expressed  in  the  judgment  appealed  from,  I think 
this  appeal  should  be  allowed  with  costs  to  the  appellant,  including 
costs  of  the  motion  below. 

Having  reached  this  conclusion,  it  is  not  necessary  to  express 
an  opinion  upon  the  other  objection  raised  by  Mr.  Haverson. 


Anglin,  J.: — The  appellant,  in  my  opinion,  has  a status  to 
maintain  this  appeal.  As  a councillor  he  is  a person  affected 
by  the  order  of  the  learned  Chief  Justice,  which  requires  the 
municipal  council  to  take  action  for  the  submission  of  a local 
option  by-law  to  the  electorate.  Though  the  corporation  of 
the  municipality  are  the  respondents  to  the  motion,  the  order,, 
as  pronounced,  is  directed,  not  to  the  corporation,  but  to  the 
council  (which  is  not  a body  corporate),  and  therefore  to  each 
member  of  that  body. 

The  appellant  takes  three  objections  to  the  apphcation  for 
mandamus',  first,  that  a petition  in  compliance  with  the  statute 
R.S.O.  1897,  ch.  245,  sec.  141  (3),  as  added  by  6 Edw.  VII.  ch.  47, 
sec.  24,  and  amended  by  7 Edw.  VII.  ch.  46,  sec.  11,  was  not  filed 
with  the  clerk  of  the  municipality;  second,  that  if  the  municipal 
council  has  in  good  faith  determined  .that  the  petition  is 
insufficient,  the  Court  will  not  review  that  decision  upon  an  appli- 
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cation  for  mandamus]  and,  third,  that  the  applicant  failed  to 
shew  a demand  upon  the  council  that  the  by-law  should  be  sub- 
mitted to  the  electorate,  and  a refusal  to  submit  it,  such  as  is 
necessary  upon  the  authority  of  Re  Peck  and  County  of  Peter- 
borough, 34  U.C.R.  129.  I shall  deal  with  these  three  objec- 
tions in  inverse  order. 

Assuming  that  there  must  be  a demand  other  than  that 
which  is  made  by  filing  a petition  in  compliance  with  the  statute, 
I am  of  opinion  that  the  action  of  the  deputation  which  waited 
on  the  council  on  the  2nd  November  was  ’ a sufficient  demand, 
and  that  the  attitude  and  address  to  the  council  of  Dr.  Bums 
on  the  23rd  November  was  a further  sufficient  demand.  There 
may  have  been  no  express  refusal  by  the  council  formally  enun- 
ciated, but  the  proceedings  in  the  council — the  course  of  events — 
satisfy  me  that  there  was  a withholding  of  compliance  with  the 
prayer  of  the  petition,  a determination  not  to  comply,  the  equiva- 
lent, I think,  of  a refusal.  In  committee  the  operative  clause 
of  the  by-law  was  voted  down;  in  fact,  the  views  adverse  to  the 
legality  of  the  petition  expressed  in  the  report  of  Mr.  Blain  were 
accepted  and  acted  on.  If  the  applicant  for  mandamus  were 
compelled  to  await  a definite  and  formal  refusal,  inaction  by 
the  council  would  put  it  out  of  his  power  to  take  any  effective 
measures  to  assert  his  rights.  In  such  a case  inaction  is  the 
most  complete  and  effective  refusal:  The  King  v.  Brecknock  and 
Abergavenny  Canal  Navigation  Co.,  3 A.  & E.  217,  223.  Assuming 
that  the  decision  in  Re  Peck  and  County  of  Peterborough  applies, 
there  has  been,  in  my  opinion,  sufficient  demand  and  refusal 
established. 

The  statute  is  imperative,  and  it  is  the  duty  of  this  Court, 
upon  the  present  application,  to  determine  for  itself  whether 
or  not  a petition  sufficiently  signed  has  in  fact  been  presented, 
whatever  view  the  municipal  council  may  have  taken  of  it.  The 
statute  confers  no  discretion  upon  the  council,  and  it  cannot 
escape  the  duty  imposed  by  erroneously  deciding  that  the  peti- 
tion is  in  any  respect  insufficient. 

But  upon  the  main  question — whether  a petition  in  com- 
phance  with  the  requirements  of  the  statute  was  in  fact  filed, 
I find  myself,  with  very  great  respect,  unable  to  agree  with  the 
view  of  the  learned  Chief  Justice  of  the  Common  Pleas. 
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The  document  actually  before  the  council  was  in  fact  signed 
by  only  two  of  the  alleged  petitioners.  Appended  to  it,  when 
filed  with  the  town  clerk,  were  the  signatures  of  a great  many 
other  electors,  which  had  been  detached  by  the  Rev.  Dr.  Bums 
from  the  headings  to  which  they  were  subscribed  by  the  electors, 
and  then  attached  to  this  sheet,  containing  a heading  in  the  same 
words  as  that  which  these  electors  had  in  fact  signed.  It  is 
urged  by  the  respondent  that  the  document  thus  put  together 
was  a petition  signed  by  at  least  25  per  cent,  of  the  qualified  voters 
of  the  municipality,  because  uncontradicted  affidavits  establish 
beyond  doubt  that  there  was  an  entire  absence  of  fraud  on  the 
part  of  Dr.  Bums,  and  that  the  persons  whose  signatures  were 
sent  to  the  council  did  in  fact  sign  a petition  identical  with  that 
presented.  There  is  not  the  slightest  suspicion  in  this  case  of 
any  intentional  wrongdoing  on  the  part  of  Dr.  Bums.  But  the 
fact  remains  that  the  document  sent  to  the  council  was  not  actually 
signed  by  the  electors  whose  names  now  appear  appended  to  it. 
To  that  document  as  a physical  entity  they  never  placed  their 
signatures,  and  it  is  not,  in  my  opinion,  a petition  in  (writing  signed 
by  25  per  cent,  of  the  electors,  within  the  meaning  of  the  statute. 

While  it  may  be  quite  certain  that,  in  the  circumstances  of 
the  present  case,  no  actual  wrong  would  be  done  by  treating  this 
document  as  sufficient,  it  would  be  extremely  perilous  to  create 
a precedent  which  would,  as  Mr.  Ha  verson  very  forcibly  put  it, 
open  the  door  to  frauds  of  the  most  dangerous  kind — frauds  which 
affidavits  of  apparently  reputable  witnesses  might  successfully 
cover  up.  The  Courts  cannot  be  too  careful  to  discourage  the 
alteration  or  mutilation  of  documents. 

Here  the  statute  gives  an  unusual  effect  to  a petition  pre- 
sented in  compliance  with  its  terms.  It  operates  as  a command 
to  the  council,  whose  ordinary  discretion  in  dealing  with  petitions 
is  in  this  case  entirely  superseded.  It  is  not  too  much  to  re- 
quire, in  such  circumstances,  a strict  performance  of  that  which 
the  Legislature  has  made  the  condition  precedent  to  such  com- 
pulsory action  by  the  council.  Under  the  statute  the  council 
is  entitled  to  have  upon  its  files  a petition  signed  by  25  per  cent, 
of  the  electors  before  it  can  be  compelled  to  discharge  the  duty 
imposed  on  it  by  the  statute.  I can  see  no  difference  in  principle 
between  the  document  now  before  the  Court  and  a document 
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consisting  of  a replica  of  those  to  which  the  signatures  of  all  the 
petitioners  had  been  appended,  but  to  which,  in  fact,  not  a single 
signature  had  been  physically  subscribed.  To  require  the  council 
to  act  upon  such  a document — verified  by  evidence  however  in- 
controvertible and  above  suspicion — would  be  to  treat  what  is 
really  secondary  evidence  that  a petition  in  terms  the  same  as 
that  presented  had  been  in  fact  signed  by  the  electors  whose  signa- 
tures are  found  appended  to  a paper  admittedly  not  that  to 
which  they  were  subscribed,  as  equivalent  to  the  original  evidence 
which  the  presence  of  the  papers  actually  signed  would  furnish. 
The  statute,  in  my  view,  entitles  the  council  to  require  the 
assurance  and  guarantee  of  authenticity  which  the  filing  of  the 
actual  papers  to  which  the  signatures  of  the  electors  were  affixed 
by  themselves  alone  can  afford.  The  Legislature  did  not  intend 
that  municipal  councils  should  be  required,  in  cases  such  as  this, 
to  weigh  the  sufficiency  of  affidavits  or  to  pass  upon  the  credibility 
or  reliability  of  deponents. 

Again,  the  requirements  above  alluded  to — that  there  should 
be  proof  that  there  had  been  demand  and  refusal  as  preliminaries 
to  a motion  for  mandamus — serve  to  indicate  that  this  extra- 
ordinary remedy  is  in  a sense  stricti  juris.  If  the  Courts  exact 
that  an  apphcant  for  mandamus  shall  prove  strict  compliance 
with  what  may  be  regarded  as  technical  rules  governing  the  right 
to  that  rehef , they  will  assuredly  require  that  he  shall  establish 
by  unexceptionable  proof  his  legal  right  to  the  performance  of 
the  duty  which  he  seeks  to  compel.  No  evidence,  however  clear, 
of  moral  right  or  of  a right  merely  equitable  in  character,  will 
suffice.  Where  the  legal  right  asserted  depends  upon  the  fulfil- 
ment of  a statutory  condition,  there  can  be  no  application  of  the 
doctrine  cy  pres.  The  Court  must  see  that  the  case  is  clearly 
brought  within  the  provisions  of  the  Act.  Here  the  applicant 
has,  in  my  opinion,  failed  to  shew  the  filing  of  such  a petition 
as  the  statute  prescribes. 

I regret  to  be  obliged  to  reach  a conclusion  which  seems  likely 
to  have  the  effect  of  the  thwarting,  even  for  the  comparatively 
short  space  of  one  year,  the  wishes  of  such  a large  body  of  the 
electors  as  are  petitioners  in  this  case,  but  I may  not  for  that 
reason  pronounce  a judgment  which  I believe  to  be  erroneous, 
and  which,  however  innocuous  in  the  present  case,  or  however 
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much  in  the  interests  of  what  some  people  believe  to  be  improved 
moral  conditions,  would  create  a precedent  which  might  be  fraught 
with  incalculable  danger  for  the  future. 

The  appeal  should  therefore,  in  my  opinion,  be  allowed  with 
costs  here  and  below. 


Clute,  J.: — I agree  with  my  brother  Anglin  that  a sufficient 
demand,  if  demand  be  necessary,  was  made  by  the  delegation 
that  waited  upon  the  council  requesting  that  the  by-law  should 
be  submitted.  I doubt,  however,  having  regard  to  the  nature 
of  the  statute  and  the  duty  imposed  by  the  coimcil,  whether  any 
formal  demand  was  necessary.  No  doubt,  in  many  cases  it 
would  be  unreasonable  to  grant  a mandamus  to  compel  the  per- 
formance of  an  act  without  a request  or  demand  that  the  act 
be  performed.  Here,  however,  there  is  a statutory  duty  im- 
posed upon  the  council,  perfectly  clear  in  its  intendment.  It 
is  not  a case  where  they  may  take  indefinite  time  to  consider. 
To  meet  the  requirements  of  the  statute  prompt  action  upon 
the  part  of  the  council  is  necessary.  It  is,  therefore,  their  duty 
to  exercise  reasonable  diligence  in  order  to  insure  that  the  act 
be  performed  within  the  time  limited  by  law. 

I think  also  there  was  a refusal.  What  constitutes  refusal 
depends  upon  the  facts  in  each  particular  case.  It  is  not  neces- 
sary that  a formal  refusal  be  expressed  in  words.  It  is  sufficient 
to  shew  that  the  council  withholds  compliance  and  distinctly 
determines  not  to  do  what  is  required:  The  King  v.  Brecknock 
and  Abergavenny  Canal  Navigation  Co.,  3 A.  & E.  217;  Hughes 
V.  Newcastle  Mutual  Fire  Insurance  Co.  (1856),  13  U.C.R.*  153; 
In  re  Goodwin  v.  Ottawa  and  Prescott  R.W.  Co.  (1863),  13  C.P.  254. 
A colourable  or  unreasonable  delay  may  be  equivalent  to  a refusal 
to  act:  The  Queen  v.  St.  Margaret’s  Select  Vestrymen  (1839),  8 A. 
& E.  889;  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  19,  p.  762. 

In  the  present  case  I find  it  impossible  to  resist  the  conclusion 
that  there  was  an  intentional  and  unreasonable  delay  amounting 
to  a refusal  to  submit  the  by-law. 

I am,  however,  of  opinion  that  the  petition  as  filed  was  in- 
sufficient in  form.  It  is  to  be  regretted  that  difficult  questions 
of  law  are  constantly  raised  and  great  expense  incurred  by  the 
utter  carelessness  of  parties  who  have  charge  of  matters  of  this 
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kind.  There  is  no  reason  whatever  why  the  various  papers 
signed  should  not  have  been  filed  with  the  clerk  in  precisely  the 
form  in  which  they  were  so  signed.  This  was  the  proper  thing 
lo  do.  But  the  question  remains  whether  what  was  done  nullifies 
the  petition.  I am  forced  to  the  conclusion  that  it  does. 

What  took  place  in  the  present  case  is  clearly  shewn.  There 
were  25  copies  made  of  the  petition,  and  these  were  sent  out  in 
the  charge  of  different  persons  to  obtain  signatures.  Various 
signatures  having  been  obtained,  they  were  all  brought  together, 
and,  instead  of  enclosing  the  lot  as  one  petition,  which,  under 
the  authorities,  would  have  been  sufficient,  it  was  thought  more 
convenient  and  proper  to  have  one  common  heading  for  the  whole, 
and  all  except  the  one  heading  were  cut  off.  The  names  on  the 
other  copies  were  all  attached  to  one  heading  of  a petition,  and 
in  this  condition  the  petition  was  filed  with  the  clerk  of  the  council. 
Is  that  a compliance  with  the  statute?  I think  not. 

I have  not  been  able  to  find  any  Canadian  case  directly  deciding 
this  point.  The  American  decisions,  while  differing  in  different 
States,  throw  light  upon  the  question.  In  Douglass  v.  Commis- 
sioners of  Baker  County  (1887),  23  Fla.  Rep.  419,  several  copies  of 
the  same  form  for  a petition  for  a change  of  location  in  the  county 
site  were  circulated  in  a county  and  signed  by  different  electors, 
and,  after  they  had  been  signed,  the  signatures  to  all  the  petitions 
but  one  were  cut  off  and  attached  to  the  one,  and  it,  having 
its  original  and  the  attached  signatures,  was  presented  to  the 
Board  of  County  Commissioners,  who  at  a subsequent  meeting 
ordered  an  election  for  the  location  of  the  county  site,  and,  no 
fraud  being  shewn,  it  was  held  by  the  appellate  Court  that  the 
irregularity  did  not  invalidate  the  election.  In  The  People  v. 
Town  of  Berkeley  (1894),  102  Cal.  298,  following  Fox  v.  Board  of 
Supervisors  of  San  Mateo  County  (1875),  49  Cal.  563,  it  was  held  that 
where  two  or  more  petitions  identical  in  language  are  circulated  and 
signed,  and  to  make  the  required  number  of  names  the  signatures 
on  one  or  more  petitions  are  cut  off  and  pasted  on  to  a single 
petition  which  is  presented,  and  which  petition  is  signed  by 
a less  number  of  electors  than  is  required  by  the  statute, 
the  board  have  no  authority  to  order  an  election.  In  the 
latter  case  it  was  said  by  Chief  Justice  Wallace  (49  Cal.  at 
p.  565):  “The  petition  presented  to  the  Board  must  be  that 
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petition  which  was  signed  by  the  petitioners.  Both  signatures 
and  presentation  are  necessary.  In  this  view  the  identity  of 
the  instrument  presented  as  being  that  which  came  from  the 
hands  of  the  petitioners  is  indispensable.  To  say  that,  though 
the  signers  did  not  affix  the  names  to  the  petition  presented, 
they  did  affix  them  to  another  similar  petition  not  presented  to 
the  Board,  is  no  answer;  nor  does  it  satisfy  either  the  terms  of 
the  statute  or  its  obvious  policy,  which  was  to  shut  the  door  against 
frauds  which  would  inevitably  occur  if  the  practice  of  detaching 
signatures  from  one  petition  and  attaching  them  to  another  were 
permitted.’’  Crockett,  J.,  said  (p.  5,66) : 'Whether  they  signed  another 
paper  with  a similar  heading,  will  rest  entirely  in  parol,  and  can 
only  be  ascertained  by  oral  proofs.  . . . We  might  then 

have  the  case  of  a petition,  never  in  fact  signed  by  any  one;  and 
the  omission  can  be  supplied  only  by  oral  proof  that  the  peti- 
tioners had  signed  other  similar  petitions.  If  a practice  of  this 
kind  were  tolerated,  it  would  open  the  door  to  numerous  frauds, 
and  would  result  in  substituting  oral  proof  for  that  which  the 
statute  requires  to  be  in  writing.” 

Although  these  cases  are  in  no  way  binding  upon  this  Court, 
I think  the  reasons  for  holding  that  a petition  as  required  by  the 
Act  was  never  presented  to  the  council  are  unanswerable 

I regret  that  I feel  myself  compelled  to  reach  this  conclusion. 
The  appeal  should  be  allowed. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Norton  v.  Bertie  Public  School  (Section  6)  Trustees.  . C. 

1908 

Appeal — Division  Court  Appeal — Right  of  Appeal — Public  Schools  Act — 

Division  Courts  Act — Motion  for  New  Trial — Necessity  for.  1 

An  action  to  recover  a sum  in  excess  of  $200  for  a balance  of  a teacher's  salary 
was  brought  against  public  school  trustees  in  a division  court,  as  permitted 
by  sec.  81  (7)  of  the  Public  Schools  Act,  1 Edw.  VII.  ch.  39  (O.)  The 
action  was  dismissed,  and  the  plaintiff,  in  appealing  to  a Divisional  Court 
of  the  High  Court,  failed  to  follow  the  procedure  prescribed  by  the  Division 
Courts  Act : — 

Held,  that  ‘The  ordinary  right  of  appeal,"  mentioned  in  sec.  98  (2)  of  the 
Public  Schools  Act,  is  the  right  of  appeal  given  by  the  Division  Courts  Act; 
and  the  plaintiff,  not  having  moved  for  a new  trial  in  the  division  court, 
as  required  by  sec.  154  of  the  Division  Courts  Act,  R.S.O.  1897,  ch.  60, 
could  not  maintain  her  appeal. 

Cote  V.  Halliday  (1897),  17  C.L.T.  Oce.  N.  53,  followed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  county  court 
of  Welland  dismissing  (after  the  trial)  an  action  in  the  3rd  division 
court  in  that  county,  brought  by  a teacher  to  recover  salary. 

The  plaintiff^s  claim  was  for  more  than  $200,  the  action  being 
brought  under  sec.  81  (7)  of  the  Public  Schools  Act,  1 Edw.  VII. 
ch.  39  (O.),  which  provides  that  ‘‘all  matters  of  difference  between 
trustees  and  teachers,  in  regard  to  salary  or  other  remuneration 
under  a valid  agreement,  shall,  whatever  may  be  the  amount  in 
question,  be  brought  in  the  division  court  of  the  division  where 
the  cause  of  action  arose,  subject  to  appeal,  as  provided  by  this  Act.’' 

By  sec.  98  (2)  of  the  same  Act,  the  Minister  of  Education  may 
“appeal  from  the  decision  of  the  division  court  Judge  to  a Divisional 
Court  of  the  High  Court  of  Justice  . . . but  nothing  herein 

contained  shall  be  held  to  interfere  with  the  right  of  any  of  the 
parties  to  the  action  to  exercise  the  ordinary  right  of  appeal.” 

Section  154  of  the  Division  Courts  Act,  R.S.O.  1897,  ch.  60, 
provides  that  “in  case  a party  to  a cause  . . . wherein  the 

sum  in  dispute  upon  the  appeal  exceeds  $100  exclusive  of  costs,  is 
dissatisfied  with  the  decision  of  the  Judge,  upon  an  application  for 
a new  trial,  he  may  appeal  to  a Divisional  Court  of  the  High  Court 
of  Justice  ...” 

Section  157:  “The  clerk  of  the  Court  in  which  the  action  or 
proceeding  is  pending,  shall,  at  the  request  of  the  appellant,  . . . 
furnish  a duly  certified  copy  of  the  summons  ...  and  of  the 
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evidence  . . . the  judgment  or  decision  . . . together 

with  all  other  papers  filed  in  the  cause  affecting  the  questions  raised 
by  the  appeal;  . . 

Section  158:  ‘^The  appellant  shall,  within  two  weeks  after  the 
date  of  the  decision  complained  of,  or  within  such  other  time  as 
the  Judge  may  by  order  in  that  behalf  provide,  file  the  certified 
copy  with  the  proper  officer  of  the  High  Court,  and  shall  thereupon 
forthwith  set  down  the  cause  for  argument  at  the  first  sittings  of  a 
Divisional  Court  which  commences  after  the  expiration  of  one 
month  from  the  decision  complained  of,  and  shall  give  notice 
thereof  and  of  the  appeal  and  of  the  grounds  thereof,  to  the  re- 
spondent ...  at  least  seven  days  before  the  commencement 
of  such  sittings;  . . 

The  plaintiff  did  not  move  for  a new  trial,  but  launched  her 
appeal  as  an  appeal  from  the  judgment  given  upon  the  trial;  she 
gave  the  defendants  notice  of  appeal  for  the  November  sittings  of  a 
Divisional  Court  (the  judgment  having  been  given  in  September), 
but  did  not  set  down  the  appeal  for  the  November  sittings.  She 
set  it  down,  however  (upon  a Judge’s  fiat),  for  the  December 
sittings;  no  further  notice  was  given  to  the  defendants,  and  no 
certified  copy  of  the  proceedings  in  the  division  court  was  filed. 

The  appeal  came  on  for  hearing  before  a Divisional  Court  com- 
posed of  Mulock,  C.J.Ex.D.,  Anglin  and  Clute,  JJ.,  on  the  9th 
December,  1908. 

F.  W.  Griffiths,  for  the  plaintiff. 

No  one  appeared  for  the  defendants. 

The  Court  pronounced  an  order  allowing  the  appeal. 

On  the  11th  December,  1908,  J.  E.  Jones,  for  the  defendants, 
appeared  before  the  same  Court,  and  explained  that  the  defendants 
had  no  notice  of  the  setting  down  of  the  appeal,  and  asked  to  be 
heard,  the  order  pronounced  not  having  been  drawn  up  and  issued. 

The  Court  re-opened  the  hearing. 

Jones,  for  the  defendants,  then  objected  that  the  appeal  did  not 
lie,  the  plaintiff  not  having  applied  for  a new  trial,  not  having  set 
the  appeal  down  in  time,  and  no  certified  copy  of  the  proceedings 
having  been  filed.  He  referred  to  the  provisions  of  the  Division 
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Courts  Act  above  set  out,  and  to  Cote  v.  Holliday  (1897),  17  C.L.T. 
Occ.N.  53. 

Griffiths,  for  the  plaintiff.  The  right  of  appeal  is  given  in 
sec.  98  (2)  of  the  Public  Schools  Act.  The  amount  is  in  excess  of 
what  could  be  sued  for  in  the  division  court,  and  the  only  authority 
for  the  division  court  entertaining  the  action  is  sec.  81,  sub-sec.  7, 
of  the  Public  Schools  Act,  which  contains  the  proviso  subject  to 
appeal,  as  provided  by  this  Act.”  The  appeal,  then,  is  under  the 
Public  Schools  Act  and  not  the  Division  Courts  Act.  The  ordinary 
right  of  appeal”  mentioned  in  sec.  98  (2)  points  to  an  appeal  in 
accordance  with  the  ordinary  practice  of  the  High  Court;  and  in 
this  case,  the  amount  involved  being  beyond  the  division  court  and 
even  the  coimty  court  jurisdiction,  the  appeal  is  to  be  treated  like 
an  appeal  to  a Divisional  Court  from  a judgment  at  the  trial  of  a 
High  Court  action.  So  viewed,  the  appeal  is  properly  before  this 
Court. 
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December  14.  The  judgment  of  the  Court  was  delivered  by 
Clute,  J.: — Action  brought  by  the  plaintiff  for  balance  of  salary 
under  a yearly  hiring.  The  appeal  was  taken  from  the  decision  of 
the  Judge  on  the  trial  of  the  action,  without  moving  for  a new  trial. 

A preliminary  objection  to  this  appeal  is  that  this  is  an  appeal 
from  a division  court,  and,  inasmuch  as  a new  trial  was  not  moved 
for  in  the  court  below,  no  appeal  lies. 

This  objection  appears  to  be  unanswerable,  on  the  authority  of 
CoU  V.  Holliday,  17  C.L.T.  Occ.N.  53,  unless  it  can  be  shewn  that 
this  appeal  is  not  a division  court  appeal. 

Mr.  Griffiths  contended  that  1 Edw.  VII.  ch.  39,  sec.  98  (2), 
gives  a distinct  right  of  appeal.  This  section,  after  providing  that 
the  Minister  may  appeal  to  the  High  Court,  reads  as  follows:  ‘‘But 
nothing  herein  contained  shall  be  held  to  interfere  with  the  right 
of  any  of  the  parties  to  the  action  to  exercise  the  ordinary  right 
of  appeal.” 

What  is  “ the  ordinary  right  of  appeal  ” which  the  parties  are  here 
permitted  to  exercise?  Section  81  (7)  of  the  Act  provides  that 
“ all  matters  of  difference  between  trustees  and  teachers,  in  regard 
to  salary  or  other  remuneration  under  a valid  agreement,  shall, 
whatever  may  be  the  amount  in  question,  be  brought  in  the  division 
court  of  the  division  where  the  cause  of  action  arose.”  The  Act 
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makes  no  further  provision  for  appeal  by  the  parties  than  that  above 
indicated  and  described  as  ^‘the  ordinary  right  of  appeal." 

The  action  is  authorized  to  be  brought  in  the  division  court, 
and  the  ordinary  right  of  appeal  is,  in  my  opinion,  the  appeal 
authorized  by  the  Division  Courts  Act. 

Now,  on  the  authority  above  noted,  there  is  no  appeal  from  a 
Judge’s  decision  in  the  division  court  where  a new  trial  has  not 
been  moved  for.  I am,  therefore,  of  opinion  that  this  Court  has 
no  jurisdiction  to  hear  this  appeal. 

There  appears  also  another  formidable  objection  in  the  plain- 
tiff’s way  to  the  hearing  of  this  appeal,  and  that  is,  that  there  is  no 
certified  copy  of  the  proceedings  before  this  Court,  as  required  by 
sec.  158  of  the  Division  Courts  Act. 

Upon  the  first  ground,  however,  the  appeal  must  be  dismissed. 
This  is  not  a case  for  costs. 


E.  B.  B. 


1908 
Dec.  9. 


[BOYD,  C.] 

Guest  v.  Knowles. 

Re  Robertson. 

Contempt  of  Court — Libellous  Publications  pending  trial  of  Action  for 
Slander — Prejudice — Fair  Trial — Political  Controversy. 

Libellous  language  is  not  necessarily  a contempt  of  Court;  the  applicant  for 
committal  for  contempt  must  shew  that  something  has  been  published 
which  either  is  clearly  intended,  or  at  least  is  calculated,  to  prejudice  a 
trial  which  is  pending. 

A motion  by  the  defendant  in  an  action  for  slander  to  commit  for  contempt 
of  Court  the  editor  of  a newspaper  for  publishing  articles,  pending  the  action 
and  before  trial,  commenting  on  the  matters  in  question  in  the  action,  was 
dismissed,  and  with  costs,  where  it  did  not  appear  from  the  evidence,  and  it 
was  not  fairly  to  be  inferred  from  the  articles,  that  there  would  be  an  inter- 
ference, or  that  there  was  any  attempt  to  interfere,  with  the  ordinary 
course  of  justice  in  the  matter  of  a fair  trial — the  slanderous  words  alleged 
having  been  uttered  and  the  articles  published  in  the  course  of  a contested 
parliamentary  election,  and  the  whole  frame  of  the  articles  being  to  separate 
the  legal  aspect  of  the  case  from  the  political. 

The  Queen  v.  Payne,  [1896]  1 Q.B.  577,  Ex  p.  Hooley  (1899),  6 Mans.  44, 
In  re  New  Gold  Coast  Exploration  Co.,  [1901]  1 Ch.  860,  and  McLeod  v.  St. 
Aubyn,  [1899]  A.C.  549,  followed. 

This  was  an  application  by  the  defendant  in  an  action  for 
slander  to  commit  William  Robertson,  editor  and  manager  of  the 
Dundas  “Banner,’’  a newspaper  published  in  the  town  of  Dundas, 
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to  the  common  gaol  of  the  county  .of  Wentworth,  for  a contempt 
of  Court  in  publishing  or  writing  and  procuring  to  be  published  in 
that  newspaper  certain  articles  commenting  on  the  matters  in 
litigation  in  this  action.  The  facts  are  stated  in  the  judgment. 


1908 

Guest 

V. 

Knowt^s. 


The  motion  was  heard  by  Boyd,  C.,  in  the  Weekly  Court,  on 
the  2nd  December,  1908. 

. A.  B.  Morine,  K.C.,  for  the  defendant. 

/.  King,  K.C.,  for  William  Robertson. 


December  9.  Boyd,  C.: — ^This  is  an  application  to  commit  to 
custody  the  editor  of  the  Dundas  Banner’’  for  contempt  of  Court 
because  of  the  publication  of  two  articles  in  that  paper  dated  the 
22nd  and  29th  October,  1908.  The  articles  were  published  in  the 
heat  of  the  last  Dominion  election  contest  for  the  county  of  Went- 
worth, when  Mr.  Ptolemy  was  the  Conservative  and  Mr.  Sealey  the 
Liberal  candidate.  The  Dundas  “Banner”  (published  once  a 
week  on  Thursday)  espoused  the  cause  of  Mr.  Sealey,  and  Mr.  Guest, 
the  plaintiff,  was  his  personal  and  political  friend. 

The  immediate  origin  of  the  present  application  was  from 
statements  made  by  the  applicant  and  defendant,  Mr.  Knowles,  to 
his  friend  Mr.  Ptolemy,  for  the  purpose  of  being  used  on  the  hustings 
when  the  respective  candidates  were  being  nominated.  What 
was  so  commimicated  and  so  published  in  the  closing  address  of 
Mr.  Ptolemy  was,  in  substance,  this:  Mr.  Knowles  had  been  re- 
turning officer  for  the  county  in  1905,  and,  when  the  ballot  boxes 
were  in  his  possession  pending  a recount.  Guest  approached  him 
saying  that  Mr.  Sealey  (the  then  candidate)  and  a few  others  had 
decided  that  they  would  fix  some  of  the  ballot  boxes;  that  he. 
Guest,  as  their  spokesman,  had  applied  to  deputy  returning  officer 
Thompson  as  to  the  ballots  in  his  box,  but  that  Thompson  had  been 
frightened,  and  had  returned  his  box  to  Knowles,  and  that  Guest 
then  requested  Knowles  to  allow  some  of  the  boxes  to  be  fixed,  and, 
on  this  being  refused.  Guest  asked  if  Knowles  would  object  to  his 
office  being  burglarized,  which  was  also  refused.  Guest,  who  was 
present,  then  said,  if  Knowles  said  that  he  was  a liar. 

The  sequence  of  events  thereafter  was  that  the  writ  in  this  case, 
claiming  damages  for  the  slander  alleged,  was  issued  next  day,  on 
the  morning  of  the  20th  October,  and  served  about  4 o’clock.  On 
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the  morning  of  that  day  Knowles  granted  an  interview  (as  he  says, 
on  account  of  his  being  called  a liar)  to  a reporter  of  the  Hamilton 
“Spectator’’  (a  newspaper  on  the  Conservative  side),  and  in  the 
evening  issue  there  was  pubhshed,  with  full  details,  Knowles’s 
account  of  the  transaction,  under  the  heading  “Knowles  Corrobor- 
ates Sensation  Charge  against  Guest.”  That  paper  also  stated, 
in  the  next  column,  that  writs  had  been  issued  against  Knowles 
and  Ptolemy,  with  comments  on  the  matter,  connecting  it  with 
Sealey,  and  affirming  that  the  publicity  of  the  ballot-box  plot 
will  go  a long  way  towards  bringing  about  Sealey ’s  defeat.  And 
in  a leading  article  in  the  same  paper  the  situation  is  discussed  under 
the  heading  “Who  is  the  liar?”  winding  up  with  the  words,  “It  is 
up  to  the  people  to  draw  their  own  conclusions.” 

Next  appeared  in  the  Dundas  “Banner,”  on  the  22nd  October, 
one  of  the  impeached  articles  accompanied  by  a letter  from  Mr. 
Guest.  The  election  took  place  on  the  Monday  after,  when  Mr.* 
Sealey  was  elected  by  a majority  of  268,  and  in  the  next  issue  of 
the  paper  on  the  29th  October  appeared  the  second  of  the  articles 
under  consideration. 

Knowles,  on  his  part,  in  respect  of  libellous  statements  con- 
tained in  both  issues  of  the  “Banner,”  prepared  a notice  of  action 
on  the  29th  October,  which  w'as  served  on  Robertson  (the  editor 
and  manager)  on  the  3rd  November.  And  on  the  12th  November 
the  notice  of  this  application  to  commit  was  drawn  and  served. 

The  affidavit  of  the  applicant,  paragraph  9,  says:  “The  allega- 
tions for  which  I am  charged  with  slander  are  denounced  editorially 
as  ‘a  low,  cowardly,  and  rascally  trick.’”  These  words  appear  on 
the  22nd  October  in  a paragraph  stating  that  Mr.  Thompson,  the 
deputy  returning  officer,  had  made  a statutory  declaration  denying 
that  any  one  ever  approached  him  in  any  way  suggesting  tamper- 
ing with  the  ballots  in  his  possession;  and  then  went  on:  “The 
emphatic  denials  of  Guest,  Thompson,  and  Sealey,  together  with 
the  circumstantial  evidence  in  connection  with  this  affair,  might 
well  convince  the  electors  that  this  is  all  a low,  cowardly,  and 
rascally  trick  to  deprive  Mr.  Sealey  of  his  election.” 

The  defendant’s  affidavit  then  proceeds  to  quote  particular 
passages  from  a long  article  headed  “Guest  after  Knowles  and 
Ptolemy,”  published  on  the  22nd  October.  And  in  paragraph  10 
of  the  affidavit  are  quoted  from  the  issue  of  29th  October  these 
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words:  We  ask,  did  the  Major  (Knowles)  really  get  what  the  man 

on  the  street  says  he  got  for  that  transaction?  Though  that  was 
a large  sum,  it  wasn’t  half  as  much  as  he  will  yet  lose  professionally, 
for  the  people  will  not  forget.  The  court  of  public  opinion  has 
tried  that  libel  suit  and  has  rendered  a verdict  against  the  defendant 
with  damages  to  the  amount  of  several  thousand  dollars.” 

In  an  examination  of  the  applicant  held  on  the  20th  November, 
1908,  he  denied  under  oath  having  received  anything  or  any  promise 
of  anything  in  this  connection.  And  in  the  ^‘Banner”  of  the  26th 
November  publicity  was  given  to  this  denial. 

The  last  paragraph  of  Knowles’s  affidavit  states  that  the  articles 
commenting  on  the  matters  in  litigation  are  calculated  to  interfere 
with  a fair  trial  by  exciting  prejudice  against  him,  and  he  believes 
the  articles  were  written  with  the  express  purpose  of  creating  in 
the  minds  of  the  public  the  belief  that  he  had  been  guilty  of  making 
false  and  scandalous  assertions  as  alleged  in  this  pending  action. 
If  the  frame  of  the  last  clause  had  been  that  the  articles  were 
written  for  the  purpose  of  creating  in  the  public  mind  the  belief  that 
he  had  been  making  false  and  scandalous  assertions  in  respect  to 
the  pending  election,  I think  that  turn  would  be  more  conformable 
to  the  scope  of  the  articles.  I fail  to  see  their  pertinency  to  the 
pending  action,  which  is  to  be  tried  (if  it  ever  is  tried)  at  some 
indefinite  period  in  the  future.  At  present  it  has  not  gone  beyond 
service  of  the  writ. 

The  real  question  before  me  is  whether  the  articles  are,  under  all 
the  preceding  and  surrounding  circumstances,  calculated  to  inter- 
fere with  a fair  trial. 

( From  the  examination  of  the  defendant  it  is  evident  that  he 
resents  keenly  what  he  terms  “the  beastly  language”  used  about 
himself,  and  for  that  his  proper  redress  is  in  the  action  of  libel  of 
which  he  has  given  notice  to  the  editor. 

The  long  article  in  the  paper  of  the  22nd  is  to  be  read  in  view  of 
the  political  situation,  and  its  import  and  intention  are  to  be  deduced 
from  a consideration  of  it,  as  a whole.  A bitter  election  contest 
was  raging,  and  each  party  was  outvying  the  other  in  the  concoction 
of  sensations  as  a commendable  method  of  partizan  (or  more 
euphemistically)  political  tactics.  This  was  the  meaning  and  intent 
of  Mr.  Ptolemy’s  speech,  to  create  a sensation  at  the  last  moment. 

As  to  the  information  about  the  ballot-boxes  of  1905,  then 
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published  on  the  hustings,  it  is  said,  on  the  one  hand,  that  Knowles 
made  no  secret  of  it,  but  spoke  of  it  freely  here  and  there,  to  one 
and  another  person  named.  It  is  said,  on  the  other  side,  that, 
while  vague  rumours  of  something  wrong  had  reached  the  ears 
of  Guest,  the  thing  had  not  taken  dehnite  and  tangible  shape  so 
as  to  be  faced  and  contradicted.  Certain  it  is,  however,  that  on 
this  occasion  the  plan  was  to  spring  the  matter  as  a piece  of  political 
news  upon  the  electors  assembled  for  nomination  purposes,  and 
let  it  work  to  the  detriment  of  Mr.  Sealey.  The  apphcant  himself 
says  on  his  examination:  ‘‘My  object  was  to  do  justice  and  state 
publicly  that  I had  been  insulted  by  this  man  Guest  in  approaching 
me  and  making  these  improper  proposals.’'  And  again:  “It  may 
have  been  part  of  my  object  to  injure  Sealey  in  pubhc  estima- 
tion.” The  Hamilton  “Spectator”  had  no  difficulty  in  appraising 
this  as  the  outcome  of  the  disclosure. 

The  whole  turmoil  arises  in  a political  arena,  and  the  affirmative 
and  negative  sides  were  taken  up  as  proper  to  be  fought  out  through 
the  newspapers  and  at  the  polls.  The  only  answer  Guest  could 
give  at  the  time  and  before  the  election  (not  being  able  to  speak 
because  of  the  uproar)  was  the  naked  denial  and  the  issue  of  the 
writ.  But  this  individual  grievance  was,  I think,  merged  in  the 
greater  question  as  to  how  the  election  was  going  to  be  affected. 
With  this  in  view.  Guest  writes  to  the  “Banner,”  and  his  letter  is 
published,  and  at  the  same  time  the  first  lengthy  article  of  the 
22nd  October.  I read  this  article  as  intended  to  counteract  the 
effect  of  the  speech  of  Ptolemy  and  the  published  interview  of 
Knowles  corroborating  it.  No  doubt,  the  writ  is  referred  to,  but 
only  as  to  something  that  would  have  to  be  dealt  with  in  its  proper 
time  and  place.  The  occasion  was  urgent  to  guide  the  electors  as 
far  as  the  writer  could  do,  so  that  disaster  might  not  result  to  his 
candidate.  Sealey 's  name  is  the  prominent  one  throughout  the 
article,  repeated  over  and  over  again  in  different  connections;  and 
the  references  to  Guest  are  subsidiary  to  the  main  object  of  keeping 
Sealey  from  being  prejudiced  in  his  character  and  candidature. 
Submitted  to  the  most  critical  test,  this  appears  to  be  the  fair  and 
reasonable  import  of  the  whole,  and  indeed  of  each  section.  I 
give  a short  resume  of  the  whole  of  it. 

The  article  begins  by  referring  to  insinuations  and  innuendoes 
which  had  been  afloat  pointing  to  Sealey  as  privy  to  ballot-tampering 
in  the  past.  Then  came  a hint  from  Wilson  that  a revelation  would 


XVII.] 


ONTARIO  LAW  REPORTS. 


421 


be  made  Lefore  election  day.  Next  the  bomb  was  thrown  into  the 
camp  by  Mr.  Ptolemy  in  the  last  short  address  of  the  day.  Mr. 
Guest,  being  unable  to  speak,  takes  the  earliest  steps  to  prosecute 
for  slander  in  the  regular  way,  but  the  matter  cannot  come  before 
the  Courts  till  after  election  day.  Mr.  Guest  denies  the  charge, 
and  Mr.  Ptolemy  supports  it,  and  the  Courts  cannot  decide  till  it  is 
hoped  the  electors  will  have  rejected  Sealey  on  the  strength  of 
Knowles's  statements. 

The  electors  must  choose  between  what  is  said  by  Knowles  and 
Guest’s  denial.  Guest  has  been  reeve  of  Ancaster  and  member  of 
the  council;  is  he  to  be  dragged  down,  Sealey  with  him,  when 
both  deny  the  charge? 

Knowles’s  charge  is  as  yet  unsupported  by  evidence:  the 
electors  will  not  accept  it  without  evidence.  British  fair  play 
assumes  innocence,  and  when  there  is  reasonable  doubt  the  one 
charged  gets  the  benefit.  Here  is  reasonable  doubt,  and  Guest 
should  get  the  benefit  of  the  doubt. 

Circumstantial  evidence  is  against  Knowles:  why  did  he  not 
report  to  the  authorities  at  the  time?  Why  not  report  to  the 
Reform  association  of  the  county?  Why  not  spring  it  on  when 
Guest  was  candidate  for  reeveship?  Why  not  report  it  to  the 
Liberal  convention  which  nominated  Sealey?  Why  did  he  not 
bring  the  charge  early  enough  to  give  Guest  time  to  defend  himself 
in  the  Courts  before  election  day? 

Is  it  honourable  for  Knowles,  claiming  to  be  a Liberal,  to  make 
the  statement  now,  when  he  and  others  hope  for  Sealey ’s  defeat? 

The  whole  thing  looks  like  a low,  dastardly,  diabolical  scheme 
on  the  part  of  a few  to  defeat  Sealey  and  destroy  his  political  life, 
at  a time  when  he  has  no  chance  to  prove  the  charge  a slander  for 
political  purposes.  They  have  not  implicated  Sealey  in  the  charge 
against  Guest,  but  they  have  whispered  round  “cm  hono'’  (for 
whose  advantage?)  He  must  be  connected  with  it,  they  say  in 
whispers.  Shame!* 

Mr.  Sealey  lost  the  seat  by  the  imintentional  wrong-doing  of  a 
deputy  returning  officer  before;  will  the  electors  allow  an  unfriendly 
returning  officer  to  deprive  him  of  the  seat  this  time? 

*In  the  Hamilton  paper  of  the  20th  these  words  appear:  “The  people 
stood  aghast.  . . . Who  had  imported  such  methods  into  Wentworth? 

. . . The  next  question  that  naturally  arose  was,  ‘Who  would  benefit 

by  the  carrying  out  of  such  a plot?’  There  was  only  one  answer,  and 
that  was,  ‘Oscar  Sealey,  the  defeated  candidate!’” 
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peace-offering. 

Sealey  and  Knowles  were  not  on  terms  of  confidence  at  last 
election,  and  Guest  and  Knowles  never  were  on  terms  of  intimacy, 
and  they  are  not  likely  to  make  any  overtures  to  the  retuming^ 
officer.  Only  rogues  in  friendship  do  these  things. 

Even  if  all  Knowles  says  is  true  (and  we  have  the  right  to  doubt 
it  till  evidence  is  produced),  the  candidate  cannot  be  held  responsible 
for  the  foolish  and  criminal  conduct  of  his  4,000  supporters. 

Vote  for  Sealey  and  stamp  out  unfair,  dishonourable,  and 
abominable  tactics. 

They  have  no  hope  in  facts,  arguments,  or  powers  of  persuasion,, 
when  they  resort  to  such  low  and  cruel  methods  of  political  warfare. 

We  have  too  high  regard  for  many  Conservatives  to  think  they 
would  approve  of  such  unfair  methods  by  some  members  of  their 
party. 

Liberals  who  admire  British  fair  play  and  independent  electors, 
rally  round  the  polls  and  vote  for  Sealey  and  stamp  ^out  the  das- 
tardly attempts  to  destroy  personal  reputation  and  to  take  the 
political  life  of  our  candidate. 

Now  is  the  time  for  Wentworth  to  be  aroused  and  give  Sealey  a 
splendid  majority  next  Monday. 

That  is  simply  an  election  blast — ^perfectly  innocuous  as  far  as 
any  future  trial  in  the  Court  is  concerned.  But  for  election  pur- 
poses it  is  well  timed  and  timed.  There  is  a gradation  of  appeals 
to  the  voter:  the  charge  is  denied  by  Guest,  and  it  is  unsupported 
by  evidence;  it  is  repudiated  by  Thompson  and  others  implicated; 
it  is  not  likely  to  be  true,  considering  the  lapse  of  time  and  the  failure 
to  disclose  it  on  former  appropriate  occasions:  even  if  it  be  re- 
garded as  doubtful,  still  innocence  should  be  presumed  till  it  is 
brought  home  convincingly:  even  if  it  be  true,  it  is  personal  to 
Guest,  and  should  not  be  used  for  the  condenmation  of  the  candidate. 
In  view  of  all  this,  the  electors  are  exhorted  and  implored  to  give 
Sealey  British  fair  play. 

I have  already  set  forth  what  was  contained  in  the  second 
article.  That  was  a parting  thrust  after  the  election  was  over 
and  Sealey  elected.  The  end  was  gained,  and  the  writer  improves- 
the  occasion  and  seeks  to  point  his  moral.  He  evokes  the  ^‘man 
in  the  street,”  who  wonders  how  much  Knowles  gets  out  of  it: 
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however  much  (is  the  response),  it  will  be  less  than  the  loss  he  will  Boy<i»  c. 
sustain  in  his  profession.  In  this  regard  public  opinion  has  given  1908 
judgment  against  the  libeller  with  damages  which  he  will  suffer  in 
the  future  course  of  his  business  to  the  extent  of  several  thousand  v. 


dollars.  There  is  a lack  of  coherence  in  the  passages,  but  that 
seems  to  be  the  connection.  The  language  is  not  susceptible  of 
the  inference  drawn  by  the  applicant  in  his  examination,  when 
he  says,  “it  will  prevent  a fair  trial  because  it  prejudices  the  trial 
and  points  out  to  the  jurymen  the  amount  of  damages  to  give 
against  me.’’ 

So  far  as  what  is  said  is  prejudicial  to  the  personal  and  pro- 
fessional character  of  the  applicant,  that  is  matter  for  proceedings 
in  libel;  so  far  as  what  is  said  tends  to  affect  the  future  possible 
trial,  I can  find  no  trace.  Something  has  to  be  put  into  these 
articles,  before  this  reading  can  be  taken  out  of  them. 

The  later  authorities  have  spoken  with  no  uncertain  sound  on 
this  branch  of  procedure.  Even  where  the  case  is  presently  pro- 
ceeding to  a trial,  and  that  in  a strictly  criminal  prosecution,  it  is 
laid  down  that  libellous  language  regarding  the  person  about  to  be 
tried  is  not  necessarily  a contempt  of  Court.  The  applicant  must 
shew  that  something  has  been  published  which  either  is  clearly 
intended,  or  at  least  is  calculated,  to  prejudice  a trial  which  is 
pending:  per  Russell,  C.J.,  in  The  Queen  v.  Payne,  [1896]  1 Q.B. 
577,  580.  And  in  the  same  case  Wright,  J.,  whose  opinion  is  of  the 
greatest  weight,  says  (p.  581)  that  in  order  to  justify  an  application 
the  publication  must  be  calculated  really  to  interfere  with  a fair 
trial,  and,  if  this  is  not  the  case,  the  question  does  not  arise  whether 
the  publication  is  so  objectionable  in  its  terms  as  to  call  for  the 
interference  of  the  Court.  In  that  case  the  motion  was  held  to  be 
unfounded,  and  was  discharged  with  costs. 

The  same  eminent  Judge,  Wright,  J.,  said  in  a later  case.  Ex  p. 
Hooley  (1899),  6 Mans.  44,  47,  that  a Avriting  may  be  injurious  to  a 
person,  but  it  would  be  wrong  to  use  this  very  extraordinary  and 
very  exceptional  power  of  the  Court-  except  where  it  can  be  shewn 
that  something  has  been  done  which  is  really  calculated  to  pj  ejudice 
the  due  course  of  justice. 

The  Queen  Payne  Avas  approved  and  followed  in  In  re  New 
Gold  Coast  Exploration  Co.,  [1901]  1 Ch.  860,  863,  where  costs  were 
given  on  the  ground  that  such  unfounded  applications  are  in  them- 
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selves  a contempt  of  Court,  because  they  tend  to  waste  the  public 
time  (citing  the  words  of  James,  L.J.) 

Guest 

V. 

Knowles. 

And  Lord  Morris,  speaking  for  the  Judicial  Committee,  in 
McLeod  V.  St.  Auhyn,  [1899]  A.C.  549,  at  p.  561,  affirms  that  “com- 
mittal for  contempt  of  Court  is  a weapon  to  be  used  sparingly, 
and  always  with  reference  to  the  interests  of  the  administration 
of  justice.  . .'  . It  is  a summary  process,  and  should  be  used 

only  from  a sense  of  duty  and  under  the  pressure  of  public  necessity, 
for  there  can  be  no  landmarks  pointing  out  the  boundaries  in  all 
cases.” 

These  two  articles  published  touching  an  election  controversy, 
long  before  the  civil  action  can  be  ready  for  trial,  are  at  best  ephe- 
meral products,  serviceable,  it  may  be,  for  the  occasion,  but  once 
read  on  the  day  of  issue  are  quickly  forgotten.  Giving  jurymen,  of 
whatever  stripe  of  politics,  credit  for  ordinary  intelligence  and 
average  honesty,  it  cannot  be  supposed  that  any  one  would  cherish 
these  comments  in  his  mind  for  months  afterwards,  or  that  any 
such  permanent  impression  would  be  made  upon  the  mind  as  would 
cause  one  to  disregard  the  instructions  of  the  Judge,  undervalue 
-the  sworn  testimony  of  the  witnesses,  and  swerve  from  his  sworn 
duty  to  decide  according  to  the  evidence,  upon  the  merits  of  the 
case. 

I am  willing  to  accept  what  the  writer  says  in  his  affidavit,  that 
“he  had  no  thought  of  committing  a contempt  of  the  Court,  or  of 
interfering  in  any  way  with  the  course  of  justice  in  this  action,  or 
of  prejudicing  the  defendant  at  the  trial.”  The  whole  frame  of 
the  articles  is  to  separate  the  legal  aspect  of  the  case  from  the 
political,  and,  while  seeking  to  affect  the  political  outcome,  to  leave 
the  prosecution  of  the  action  open  to  be  dealt  with  by  responsible 
jurymen,  according  to  the  course  of  the  Court. 

This  motion  invokes  the  strong  arm  of  the  Court  to  put  forth  its 
extreme  power  of  imprisonment.  It  is  an  apphcation  of  serious 
moment,  and  it  should  rest  upon  clear  and  sufficient  evidence, 
manifest  in  or  fairly  to  be  inferred  from  the  impeached  articles, 
that  the  offence  has  been  committed,  as  to  an  interference  or  attemp- 
ted interference  with  the  ordinary  course  of  justice  in  the  matter  of 
a fair  trial.  The  essential  elements  are  lacking  in  the  papers  and 
documents  laid  before  me,  and  it  is  my  duty  to  dismiss  the  applica- 
tion with  costs  to  follow  the  result. 

E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  V.  Legros. 

Crimmal  Law — Perjury — Information — Sufficiency  of — Perjury  Committed  on 
Prior  Trial — Production  of  Record — Expression  and  Demeanour  of  Wit- 
nesses and  Accused  on  Both  Trials — Magistrate’ s Decision  Based  On. 

An  information,  after  setting  out  the  time  and  place,  charged  that  the  prisoner 
“did  unlawfully  commit  perjury  at  the  Court  of  . . . police  magistrate, 

on  his  trial  for  theft,  by  swearing  to  the  effect  that  he  had  been  authorized, 
either  verbally  or  by  letter,  by  . , . the  Crown  timber  agent,  to  take 

possession  of  certain  poles  on  the  farm  of  D.,  and  that  none  of  the  poles 
taken  by  him  were  the  poles  cut  by  D. 

Both  the  charge  for  theft  as  well  as  that  for  perjury  came  before  the  same 
police  magistrate  and  were  tried  by  him  summarily.  On  the  latter  trial — 
when  the  prisoner  was  convicted  of  perjury — no  record  of  the  prior  trial 
was  produced  or  proved. 

The  depision  of  the  police  magistrate  on  the  charge  for  perjury,  as  so  stated 
by  him,  was  not  based  altogether  on  the  evidence,  but  to  a greater  or  less 
degree  on  the  expression  and  demeanour  of  the  witnesses,  and  especially 
of  the  accused  on  both  trials. 

On  a case  reserved,  submitting  questiops  as  to  the  above  for  the  opinion  of 
the  Court: — 

Held,  (1)  that  the  information  was  sufficient,  the  offence  of  perjury  being 
sufficiently  charged  under  sec.  174  of  the  Criminal  Code,  form  64  being 
complied  with,  and  all  averments  declared  by  sec.  682  to  be  unnecessary, 
omitted;  (2)  that  whether  the  property  alleged  to  be  taken  was  under 
or  above  $10,  under  secs.  772,  778,  and  secs.  777,  782-3,  a formal  record  of 
the  trial  for  theft  was  essential,  and  should  have  been  produced  and  proved, 
and  the  omission  to  do  so  invalidated  the  conviction;  (3)  that  the  police 
magistrate  should  have  alone  been  guided  by  the  evidence  before  him  on 
the  trial  for  perjury,  and  on  that  alone. 

Meredith,  J.A.,  declining  to  answer  the  second  question  and  dissenting  as  to 
the  answer  to  the  third  question. 

The  conviction  was  therefore  quashed  and  the  prisoner  discharged. 

This  was  a case  reserved  by  the  police  magistrate  for  the 
district  of  Rainy  River  for  the  opinion  of  the  Court  of  Appeal 
under  the  provisions  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146, 
sec.  1014  as  follows: 

‘^On  the  23rd  January,  1908,  an  information  was  laid  by  one 
Pierre  Desbiens  before  R.  Reid,  Esquire,  a justice  of  the  peace 
in  and  for  the  district  of  Rainy  River,  charging  that  Damos 
Legros,  on  17th  January,  1908,  at  Rainy  River,  did  unlawfully 
commit  perjury  by  swearing  falsely  in  the  court  held  by  Thomas 
P.  Morton,  Esquire,  police  magistrate. 

On  the  31st  January,  1908,  such  charge  came  before  me  for 
hearing  and  was  amended  to  read : ' Damos  Legros  at  Rainy  River 
on  January  20th,  1908,  did  unlawfully  commit  perjury,  at  the 
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court  of  Thomas  P.  Morton,  police  magistrate,  in  his  trial  for 
theft,  by  swearing  to  the  effect  that  he  had  been  authorized 
either  verbally  or  by  letter  by  George  Watts,  Crown  timber  agent, 
to  take  possession  of  certain  poles  upon  the  farm  of  P.  Desbiens, 
and  that  none  of  the  poles  taken  by  him  were  poles  cut  by 
Desbiens.  ’ 

The  Crown  was  not  represented,  but  counsel  for  the  private 
prosecutor  conducted  the  prosecution.  The  accused,  who  was 
also  represented  by  counsel,  consented  to  be  tried  by  me  sum- 
marily, whereupon  I read  the  charge  as  laid  in  the  said  amended 
information  to  the  accused,  and  asked  him  if  he  was  guilty  or 
not  to  such  charge,  to  which  he  replied  that  he  was  not  guilty. 

I heard  several  witnesses,  who  were  called  on  behalf  of  the 
prosecution  and  the  defence  respectively,  and  whose  evidence 
as  taken  down  and  transcribed  by  the  stenographer  is  hereto 
annexed  and  made  part  of  the  case. 

My  decision  was  not  based  altogether  on  the  evidence,  but  to 
a greater  or  less  degree  on  the  expression  and  demeanour  of  the 
witnesses,  and  especially  of  the  accused  Legros,  both  on  the  trial 
for  theft  and  on  that  of  perjury. 

On  a previous  trial  for  theft  the  prisoner  Legros  had  led  me 
to  understand  from  his  evidence,  that  none  of  the  poles  which  he 
had  taken  from  the  farm  in  question  had  been  cut  by  Desbiens, 
and  that  he,  Legros,  had  been  authorized  b.y  George  Watts, 
Crown  timber  agent,  to  take  possession  of  certain  poles  upon 
Desbiens  ’ farm. 

On  the  conclusion  of  the  said  hearing  I convicted  the  prisoner 
and  sentenced  him  to  a fine  of  $50,  and  the  further  sum  of  $35.90 
for  costs,  a copy  of  such  conviction  being  also  hereto  annexed  and 
made  part  of  the  case. 

Upon  the  application  of  counsel  for  the  accused,  I submit  to 
this  honourable  Court  the  following  questions  for  opinion : — 

1.  Does  the  said  information  sufficiently  charge  the  defendant 
with  the  indictable  offence  therein  mentioned  under  statute  or 
common  law? 

2.  Was  there  sufficient  evidence  to  justify  the  said  conviction? 

3.  Was  I justified  in  taking  into  consideration  the  expression 
and  demeanour  of  the  prisoner  Legros  when  giving  judgment?’^ 
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The  case  was  heard  before  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren  and  Meredith,  JJ.A.,  on  October  7,  1908. 

(r.  R.  Geary,  K.C.,  for  the  acclised. 

J.  R.  Cartwright , K.C.,  for  the  Crown. 

The  arguments  sufficiently  appear  from  the  judgment  of 
OSLER,  J.A. 

November  10.  Osler,  J.A. : — The  answer  to  the  first  question 
must  be  that  the  information  does  sufficiently  charge  the  offence 
mentioned  therein.  It  sets  forth  all  that  is  necessary  to  charge 
the  offence  of  perjury  under  sec.  174,  of  the  Criminal  Code, 
R.S.C.  1906,  ch.  146,  complying  as  it  does  with  the  require- 
ments of  the  Code  Form  64,  and  omitting  all  averments  declared 
by  see.  862  to  be  unnecessary.  See  Rex  v.  Yaldon  {ante,  179). 

The  second  question  should  be  answered  in  the  negative. 
There  was  no  legal  evidence  of  the  former  trial  or  proceeding  in 
which  the  alleged  perjury  'was  committed.  There  is  alleged  to 
have  been  a trial  of  the  accused  for  theft  before  the  same  police 
magistrate.  It  appears  to  have  been  a summary  trial,  as  the  ac- 
cused was  acquitted,  and  from  the  nature  of  the  offence  it  must 
have  taken  place  under  the  provisions  of  secs.  773,  778  of  the 
Code,  if  the  value  of  the  property  alleged  to  have  been  taken  did 
not,  in  the  magistrate’s  opinion,  exceed  $10,  or  of  secs.  777,  782, 
783,  if  it  did  exceed  that  sum.  In  either  case  there  must  have 
been  a formal  record  of  the  trial,  which  should  have  been  pro- 
duced or  prov^ed  in  the  ordinary  way. 

This  was  not  done,  and  there  is  therefore,  in  my  opinion,  a 
fatal  defect  in  the  evidence  for  the  prosecution,  in  other  words, 
thei'e  is  not  sufficient  evidence  to  justify  the  conviction : Rex  v. 
Drummond  (1905),  10  O.L.R.  546. 

In  the  recent  case  of  Rex  v.  Yaldon  {ante,  179),  it 
appeared  that  there  was  no  information  or  other  record  of-  the 
previous  charge  which  was  a summary  proceeding  before  the 
magistrate  for  breach  of  the  Lord’s  Day  Act,  C.S.U.C.  ch.  104, 
sec.  3.  The  charge  was  proved  orally  in  the  subsequent  pro- 
secution for  perjury,  and  such  evidence  was  held  to  be  sufficient 
as  being  the  best  evidence  capable  of  being  given  on  that  point. 

The  third  question  must  be  read  in  connection  with  what  the 
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magistrate  has  said  in  the  case  as  stated,  namely,  that  his  deci- 
sion was  not  based  altogether  on  the  evidence,  but  to  a greater  or 
less  degree  upon  the  expression  and  demeanour  of  the  witnesses, 
and  especially  of  •the  accused  Legros,  both  in  the  trial  for  theft 
and  in  that  for  perjur}^ 

While  the  expression  and  demeanour,  whatever  that  may 
exactly  mean,  of  the  witnesses  and  of  the  accused  when  testify- 
ing at  the  present  trial,  Avere  proper  to  be  considered  by  the 
magistrate  in  weighing  the  evidence,  he  had  no  right  to  import 
into  that  trial  anything  of  that  kind  which  occurred  at  the 
former  trial.  His  duty  was  to  be  guided  by  the  evidence  before 
him  and  by  that  alone.  The  third  question,  understood  in  the 
Avay  I have  stated  it  and  as  the  magistrate  evidently  intended  to 
be  understood,  must  therefore  be  answered  in  the  negative. 

I observe  that  the  sentence  imposed  is  a fine  of  $50  and  costs 
for  which  there  is  no  authority  in  the  Code  upon  a conviction  for 
perjury.  By  sec.  174  the  offence  is  punishable  by  imprisonment 
for  a term  not  exceeding  fourteen  years. 

For  the  foregoing  reasons  I am  of  opinion  that  the  conviction 
should  be  quashed  and  the  prisoner  discharged.  It  is  not  a case 
in  v^hich  the  ends  of  justice  require  a new  trial.  It  was  conducted 
by  a private  prosecutor  and  the  evidence  in  support  of  the 
charge  is  of  the  flimsiest  kind.  Some  of  the  allegations  of  per- 
jury appear  to  be  directly  disproved,  and  the  charge  of  theft  on 
which  the  defendant  Avas  acquitted  concerned  a matter  which 
should  have  been  the  subject  of  a civil  proceeding  only,  a ques- 
tion of  the  right  and  title  to  certain  poles  which  the  evidence 
shews  to  have  been  ~bona  fide  in  dispute  between  Legros  and  Des- 
biens,  the  prosecutor. 

Moss,  C.J.O.,  GtARROW  and  Maclaren,  JJ.A.,  concurred  with 
OSLER,  J.A. 


Meredith,  J.A. ; — This  is  a Crown  case  reserved  under  sec. 
1014  of  the  Criminal  Code ; it  is  in  no  sense  an  appeal  under  the 
next  following  section;  and  therefore  this  Court  has  no  power 
to  consider  any  other  question  than  those  stated  in  the  case : see 
Begina  v.  Smith  (1850),  14  Jur.  92.  The  practice  is  thus  stated 
in  Roscoe’s  Criminal  Evidence  (12  ed.),  p.  209.  The  Court  ‘‘will 
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not  consider  an  objection  which  has  not  been  reserved,  even 
though  it  be  fairly  deducible  from  the  case  itself,  nor  will  they 
go  into  a matter  of  evidence,  which  occurred  at  the  trial,  if  it  is 
not  stated  in  the  case.”  And  the  Criminal  Code  makes  very 
plain  the  respective  powers  of  the  trial  Court  and  this  Court. 

The  questions  are  stated  precisely,  in  these  words: — 

1.  Does  the  said  information  sufficiently  charge  the  defendant 
Avith  the  indictable  offence  therein  mentioned  under  statute  or 
common  law? 

2.  Was  there  sufficient  evidence  to  justify  the  said  conviction? 

3.  Was  I justified  in  taking  into  consideration  the  expres- 
sion and  demeanour  of  the  prisoner  Legros  when  giving  judg- 
ment ? 

It  can  hardly  be  questioned,  and  indeed  Avas  hardly  ques- 
tioned upon  the  argument  here,  that  the  information  upon  which 
the  accused  was  arraigned  and  tried  is  substantially  sufficient: 
see  sec,  352  and  form  64  of  the  Criminal  Code ; it  Avas  said,  how- 
ver,  that  the  information  as  amended  Avas  not  re-sworn;  but 
there  is  no  evidence  of  that,  nor  is  any  such  question  reserved; 
and  it  was  also  said  that  merely  the  effect  of  what  had  been  sAvorn 
to  was  set  out ; but  that  is  in  accordance  with  the  form  referred 
to  and  is  the  usual  manner  of  assigning  perjury,  that  is  setting 
out  the  substance  and  effect  of  the  false  statement. 

The  second  question  is  one  AAffiich  the  magistrate  had  no  right 
to  ask,  and  this  Court  has  no  poAver  to  consider.  It  is  extraordin- 
ary hoAV  wide-spread  is  the  misconception  of  the  jurisdiction  of 
this  Court  in  criminal  cases;  and  more  extraordinary  how  any 
one  could  imagine  that  this  Court  could  be  appealed  to  by  any 
magistrate  to  say  whether  his  judgment  upon  the  facts  of  any 
case  was  right  or  wrong.  The  question  is  not  whether  there  was 
eAudenee  upon  which  any  reasonable  person  could  convict;  and 
Ave  have  no  right  to  change  it  into  such  a question.  Nor  is  any 
question  of  admissibility  of  evidence  in  any  manner  suggested, 
on  the  contrary  the  question  imports  and  requires  a consideration 
of  all  the  evidence. 

The  third  question  can  be  answered  in  one  way  only,  that  is 
in  the  affirmative.  The  demeanour  of  witnesses  in  giving  evi- 
dence upon  the  trial  is  a very  useful  means  in  many  cases  of 
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reaching  a true  conclusion  as  to  their  credibility.  The  question 
does  not  cover  the  demeanour  of  any  witnesses  at  any  other  time 
than  upon  the  trial  in  question ; and  the  fact  that  in  the  case  it 
is  stated,  in  a somewhat  equivocal  manner,  that  demeanour,  upon 
a former  trial,  was  to  greater  or  less  degree”  the  basis  of  the 
juagistrate’s  decision,  cannot  justify  us  in  framing  another  dif- 
ferent question.  But  if  we  were  to  take  upon  ourselves  to  frame 
another  and  a very  difficult  question,  by  interpolating  the  words 
‘ ‘ both  on  the  trial  for  theft  and  on  that  of  perjury,  ’ ’ and  ‘ ‘ to  a 
greater  or  less  degree,”  I would  have  much  difficulty  in  agree- 
ing that  the  trial  was  vitiated.  If  every  Judge  and  every  juror, 
who  has  had  any  prior  knowledge  of  any  of  the  witnesses  which 
affected  his  mind  on  the  question  of  their  credibility  were  dis- 
qualified, many  would  be  disqualified,  and  many  judgments  and 
verdicts,  never  doubted,  should  fall.  One’s  common  sense  points 
to  such  knowledge,  in  an  umpire,  an  arbitrator,  a Judge,  or  a 
juror,  being  beneficial.  If  it  were  otherwise  how  could  this  ma- 
gistrate, or  any  Judge,  try  any  case  in  which  any  of  the  parties 
or  their  witnesses  had  been,  on  any  other  occasion,  a witness  be- 
fore him,  or  with  whom  he  had  had  any  sort  of  acquaintanceship, 
or  of  whom  even  any  sort  of  general  knowledge  ? It  would  be  idle 
to  say  that  his  mind  was  absolutely  free  from  prior  impressions 
as  to  credibility.  My  impression  was  that  jurors  were  preferably 
chosen  from  the  county  in  which  the  parties  resided  because  of 
the  aid  which  their  general  knowledge  of  the  surrounding  circum- 
stances and  local  atmosphere  would  afford.  But  I decline  to 
usurp  the  magistrate’s  powers,  and  the  more  firmly  because,  if 
the  magistrate  really  meant  his  question  to  be  different  from 
that  which  it  is,  it  is  a very  simple  thing  for  him,  not  us,  to  re- 
frame it. 


If  any  of  the  questions  are  to  be  changed,  the  change  must  be 
made  by  the  magistrate ; and  should  be  made  in  such  a manner 
that  that  which  is  meant  is  clearly  conveyed,  so  that  this  Court 
may  have  something  substantial,  as  well  as  plain,  to  act  upon. 

Because  there  may  have  been  obvious  errors  at  the  trial,  is  no 
ground  for  the  interposition  of  this  Court  unless  and  until  such 
errors  are  duly  brought  before  it,  nor  any  excuse  for  an  usurpa- 
tion of  power  here. 
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The  Crown  lias  not  seen  fit  to  ask  for  a reserved  case,  nor  to  C.  A. 

appeal : and  it  may  well  be  that  the  accused  deems  it  better  that  1908 

matters  should  remain  as  they  now  are  rather  than  that  they 
should  be  stirred  up ; and  this  Court  has  no  sort  of  power  to  con-  r. 


. ^ , , Legros. 

sider  them  ex  mero  motu.  

I would  answer  the  first  and  third  questions  in  the  affirma-  Meredith.  J. a. 

tive.  and  give  no  answer  to  the  second. 

G.  F.  H. 


[DIVISIONAL  COURT.] 


In  re  Coxworth  and  The  Corporation  of  the  Village  of  ’ D.  C. 

Hensall.  1^98 


Intoxicating  Liquors — Local  Option  By-law— Statement  in  By-law  as  to  Time 
and  Place  of  Voting — Substitution  of  Equivalent — Unqualified  Voters — 
Result  not  Affected  Thereby — By-law  Finally  Passed  Before  Lapse  of  Time 
for  Scrutiny. 


June  9 
Nov.  10. 


At  the  time  a local  option  by-law  received  its  first  and  second  readings  it  was 
stated  therein  that  it  would  be  voted  on  at  the  same  time  and  place  as  the 
municipal  elections.  Before  the  first  publication  of  the  by-law  such  time 
and  place  were  fixed  by  the  council  and  inserted  in  the  by-law  by  the  clerk. 
On  objection  to  this: — 

Held,  that  sec.  338  of  the  Con.  Mun.  Act,  1903,  3 Edw.  VII.,  ch.  19  (O.), 
was  substantially  complied  with,  the  act  of  the  clerk  having  been  merely 
the  substitution  of  one  equivalent  for  another. 

An  objection  that  a number  of  unqualified  voters  were  allowed  to  vote  was 
also  overruled,  it  appearing  that  even  if  the  votes  were  struck  out  there 
would  still  be  the  required  three-fifths  majority  in  favour  of  the  by-law. 

An  objection  that  the  by-law  was  finally  passed  before  the  lapse  of  the  two 
weeks  allowed  for  a scrutiny  was  also  overruled,  following  Re  Duncan  and 
the  Town  of  Midland  (1907),  16  O.L.R.  132. 

Judgment  of  Mulock,  C,J.  Ex.D.,  affirmed. 


This  was  a motion  made  by  James  Cox  well  to  quash  a local 
option  by-law,  passed  by  the  municipal  council  of  the  village  of 
Hensall,  on  the  14th  January,  1907,  on  several  grounds  which  are 
set  out  in  the  judgments. 


The  motion  was  heard  before  Mulock,  C,J.  Ex.  D.,  on  April 
22nd,  1908. 


W.  Proudfoot,  K.C.,  and  J.  B.  Mackenzie,  for  the  applicant. 
E.  L.  Dickenson,  K.C.,  and  J.  G.  Stanhury,  for  the  corpora- 
tion. 
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June  9.  Mulock,  C.J. : — Certain  objections  to  the  by-law 
mentioned  in  the  notice  of  motion  were  not  pressed,  and  others 
on  the  argument,  were  disposed  of  adversely  to  the  motion. 
Those  remaining  for  consideration  are  the  following; — ' 

1.  That  the  by-law  at  the  time  it  received  its  first  and  second 

readings  on  the  5th  of  February,  1906,  did  not  fix  a time  when 
and  place  where  the  voting  would  be  held,  nor  the  time  and  place 
whereat  the  reeve  would  attend  for  the  purpose  required  by  sec. 
3 of  the  by-law,  nor  the  time  when  the  clerk  would  attend  for  the 
purpose  set  forth  in  paragraph  4 thereof,  all  of  which  particulars 
were  afterwards  and  before  the  publication  of  the  by-law  im- 
properly filled  in.  ' 

2.  That  20  persons  (besides  the  returning  officer)  who  were 
not  qualified  to  vote  received  ballot  papers  and  illegally  voted. 

3.  That  the  by-law  was  voted  on  on  the  7th  January,  1907, 

and  was  finally  passed  on  the  14th  of  the  said  month,  without 
allowing  two  weeks  to  elapse  from  the  time  of  the  declaration  by 
the  clerk  of  the  municipality,  as  required  by  sec.  369  of  the 
Municipal  Act.  ® 

It  was  also  sought  to  take  the  further  objection  that  the 
first  and  second  readings  were  had  prior  to,  and  the  third  read- 
ing subsequent  to,  the  passage  of  the  Act  to  amend  the  Liquor 
License  Act,  assented  to  on  the  27th  April,  1906. 

This  objection  was  not  taken  by  the  notice  of  motion,  and  I 
do  not  think  the  applicant  should  be  allowed  to  avail  himself  of 
it  on  this  motion. 

Dealing  then  with  the  three  objections  above  set  forth,  it  is 
to  be  observed  that  the  by-law  is  on  its  face  legal,  and  in  such 
case  it  is  discretionary  with  the  Court  whether  it  will  quash  such 
a by-law  on  grounds  disclosed  by  extraneous  evidence : Grierson  v. 
County  of  Oxford  (1853),  9 U.C.R.  623. 

The  substance  of  the  first  objection  is,  that  when  the  by-law 
received  its  first  and  second  readings,  instead  of  actually  naming 
the  place  where  the  voting  would  be  held,  it  stated  that  it  would 
be  held  at  the  place  where  the  municipal  election  was  to  be  held, 
and  it  was  left  to  the  clerk  to  insert  in  the  by-law  the  specific 
place  when  fixed  by  the  municipal  council;  and  the  objection  is 
that  on  the  council  deciding  where  the  municipal  election  was  to 
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be  held,  the  clerk  of  his  own  motion,  inserted  the  name  of  such 
place  in  the  by-law.  The  name  of  the  place  so  fixed  was  inserted 
in  the  by-law  before  its  first  publication,  and  the  course  pursued 
in  no  way  affected  the  result  of  the  election.  The  objection  being 
purely  technical  and  devoid  of  any  merit,  should  not  be 
entertained. 

As  to  the  second  objection,  that  20  persons  not  being  qualified 
electors  were  allowed  to  vote,  it  appears  that  the  total  number  of 
ballots  cast  was  212,  140  being  in  favour  of  and  72  against  the 
by-law.  If  20  of  these  persons  so  voting  were  not  qualified  voters, 
then  the  total  number  of  qualified  electors  who  voted  on  the  by- 
law was  192,  of  whom  three-fifths,  or  say  116,  were  necessary  in 
favour  of  the  by-law  in  order  to  give  the  required  statutory 
majority.  If  the  whole  20  ballots  said  to  have  been  illegally  cast 
are  deducted  from  the  140  votes  cast  in  favour  of  the  by-law, 
there  would  still  remain  120  in  its  favour,  or  4 more  than  the 
required  statutory  majority.  I therefore  disallow  this  objection. 

I am  concluded  by  the  decision  of  the  Court  of  Appeal  in 
Re  Duncan  and  Town  of  Midland  (1907),  16  O.L.R.  132,  from 
giving  effect  to  the  third  objection. 

For  these  reasons,  I think  the  motion  must  be  dismissed  and 
with  costs. 


D.C. 

1908 

In  re 

CoXWORTH 

AND  The 
Corpora- 
tion OF 
Hensall. 

Mulock,  C.J. 


From  this  judgment  the  applicant  appealed  to  the  Divisional 
Court. 

On  November  4th,  1908,  the  appeal  was  heard  before  Falcon- 
bridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

J.  B.  Mackenzie,  for  the  appellant. 

E.  L.  Dickenson,  K.C.,  for  the  respondent. 

November  10.  Riddell,  J.  : — This  is  an  appeal  from  the  judg- 
ment of  the  Chief  Justice  of  the  Exchequer  Division. 

Two  grounds  only  were  urged  before  us.  First,  correspond- 
ing to  the  first  objection  referred  to  by  the  learned  Chief  Justice, 
namely,  that  when  the  by-law  received  its  first  and  second  read- 
ing the  provision  was  therein  that  the  election  should  be  held  at 
the  same  time  and  place  as  the  municipal  election ; that  before  the 
time  came  for  publishing  the  by-law,  the  times  and  places  for  the 
voting  for  members  of  the  muncipal  councillors  having  been 
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fixed,  the  clerk  in  advertising  the  by-law  caused  the  places  at 
which  the  voting  was  actually  to  take  place  to  be  filled  in. 
It  was  in  the  latter  condition  that  the  by-law  actually  re- 
ceived its  third  reading  and  was  passed.  It  is  claimed  that  this 
is  not  a compliance  with  sec  338*  of  the  Municipal  Act  of  1903, 
3 Edw.  VII.  ch.  19(0.),  as  it  is  said  the  council  did  not  fix  the 
places  at  which  the  votes  were  to  be  taken. 

I do  not  agree  with  this  contention.  The  statute  4 Edw.  VII. 
ch.  22,  sec.  8(0.),  authorizes  the  council  in  such  a by-law  to 
state  that  the  polls  will  be  held  at  the  same  hour,  on  the  same 
day,  at  the  same  place  or  places  and  by  the  same  deputy  return- 
ing officers  as  for  the  municipal  election.  This  was  done,  as  it 
appears.  The  act  of  the  clerk  in  inserting  before  the  actual  time 
of  polling  the  particular  place  of  the  voting  is  not  a change,  is 
not  an  act  of  the  clerk  in  fixing  or  determining  anything,  but  a 
mere  substitution  of  one  equivalent  for  another.  The  council 
did  ‘ffix”  the  places,  etc.,  when  they  said  that  the  places  should 
])e  the  places  at  which  the  voting  for  the  municipal  election 
would  take  place. 

The  case  of  Rex  v.  Willesden  (1900),  82  L.T.N.S.  385,  may 
be  referred  to.  By  the  Poor  Law  Amendment  Act,  1834,  the 
Local  Government  Board  were  authorized  to  dissolve  a union  of 
parishes,  but  upon  doing  so  they  were  to  ascertain  the  propor- 
tionate value  to  each  parish  of  the  union  parish  property  and 
the  proportionate  amount  chargeable  to  each  parish  in  respect  of 
the  liabilities  of  the  union,  and  ‘‘thereupon  fix  the  amount 
to  be  received  or  paid  or  secured  to  be  paid  by  every  parish 
affected  by  such' alteration.  ” The  Board  changed  Hendon  union, 
separating  Willesden  parish  from  the  union.  The  union  was  en- 
titled to  receive  certain  sums  from  the  county  council ; the  Local 
Government  Board  directed  that  as  to  the  future  payments  of 


*338.  In  case  a by-law  requires  the  assent  of  the  electors  of  a munici- 
pality before  the  final  passing  thereof,  the  following  proceedings  shall,  ex- 
cept in  cases  otherwise  provided  for  be  taken  for  ascertaining  such  assent:  — 
1.  The  council  shall,  by  the  by-law,  fix  the  day  and  hour  for  taking 
the  votes  of  the  electors,  and  the  places  in  the  municipality  for  the 
purpose,  as  the  council,  in  their  discretion,  deem  best,  and  (where  the 
votes  are  to  be  taken  at  more  than  one  place),  shall  name  a deputy  return- 
ing officer  to  take  the  votes  at  every  such  place.  The  day  so  fixed  for  taking 
the  votes  shall  not  be  less  than  three,  nor  more  than  five  weeks  after  the 
first  publication  of  the  proposed  by-law. 
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such  sums,  these  should  be  divided  between  the  combining  union 
and  the  detached  parish  of  Willesden  in  the  proportion  of  the 
ratable  values  of  union  and  parish.  The  argument  was  that  this 
was  not  in  accordance  with  the  statute  of  1834  and  that  the 
Board  did  not  fix  the  amount  by  this  provision.  The  argument 
on  the  other  side  is  neatly  put  thus,  p.  387 : ‘'The  Board  have 
laid  down  a basis  of  calculation  by  which  the  actual  sum  can  be 
ascertained  by  arithmetic.  That  sum  is  therefore  fixed.  It  is  an 
amount  which  can  be  fixed  by  a mere  matter  of  calculation,  and 
the  general  rule  is  that  that  which  can  be  rendered  certain  by 
calculation  is  in  the  eye  of  the  law  certain.”  The  Divisional 
Court,  Bighani  and  Channell,  JJ.,  agreed  with  this  argument 
and  discharged  the  rule  which  had  been  obtained  to  quash  the 
order  of  the  Local  Governing  Board.  The  rule  id  cerium  est 
quod  reddi  cerium  poiesi  is  not  confined  to  arithmetical  cal- 
culations. 


D.  C. 
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Irrespectively  of  the  provisions  of  sec.  204,  I think  that  no 
effect  can  be  given  to  this  objection. 

No  one  doubts  the  authority  of  such  cases  as  Ee  Holliday 
and'Ciiy  of  Oiiawa  (1907),  15  O.L.R.  65,  14  O.L.R.  458;  Ee 
Bell  and  Township  of  Elma  (1906),  13  O.L.R.  80;  Ee  Kerr  and 
Township  of  Thornhy  (1906),  8 O.W.R.  451;  but  they  are  not  in 
point,  and  I do  not  consider  it  necessary  to  appeal  to  such  cases 
as  Paffard  and  ihe  Coitniy  of  Lincoln  (1864),  24  U.C.R.  16, 
and  Canada  Atlantic  E.W.  Co.  v.  City  of  Ottawa  (1885),  8 O.R. 
201. 

The  only  other  ground  is  that  the  by-law  having  received  its 
first  and  second  readings  in  February,  1906,  before  it  was  actu- 
ally voted  on,  the  law  was  changed  by  6 Edw.  VII.  ch.  47, 
see.  24(0.).  Whatever  force  such  an  objection  might  have  if 
the  effect  of  such  a by-law  were  altered  by  the  law,  the  objec- 
tion is  quite  without  point  in  a case  like  the  present,  in  which 
the  effect  of  the  by-law  remains  the  same  as  before.  The 
changes  effected  by  the  statute  of  1906  are  not  such  as  to  affect 
in  any  way  the  operations  of  the  by-law  so  long  as  it  is  in  force. 

I would  add  that  I agree  with  the  Chief  Justice  of  the  Ex- 
chequer Division  that  the  objections  are  technical  and  devoid  of 
merit.  It  is  perhaps  too  much  to  expect  that  such  applications 


436 


ONTARIO  LAW  REPORTS. 


D.  C 
1908 

In  re 

COXWORTH 

AND  The 
Corpora- 
tion OF 
Hensall. 

Riddell,  J. 


C.  A. 

1907 

Dec.  10. 

1908 
Nov.  10. 


[vOL. 


will  cease ; but  every  fair  effort  should  be  made  to  support  a by- 
law carried  fairly,  even  though  there  be  technical  defects  which 
may  be  discovered  by  a hypercritical  eye. 

The  appeal  should  be  dismissed  with  costs. 


Falconbridge,  C.J.K.B.,  and  Britton,  J.,  agreed  in  the 
result. 


G.  F.  H. 


[IN  THE  COURT  OF  APPEAL.] 

Stuart  v.  Bank  of  Montreal.  i ,, 

Husband  and  Wife — Separate  Estate — Guarantee  by  Wife  for  Husband’s 
JJubility- — Independent  Advice — Conveyance  by  Wife  in  Satisfaction  of 
Liability. 

A customer  of  defendants,  wishing  to  obtain  further  advances  for  a company 
in  which  he  had  largely  invested,  offered  his  wife’s,  the  plaintiff’s,  name 
as  guarantor.  She,  at  her  husband’s  suggestion  and  request,  signed  a 
guarantee  for  a large  amount,  and,  in  consideration  of  so  doing,  was  given 
certain  shares  in  the  company,  of  which  their  son  was  manager,  which 
shares,  however,  were  apparently  of  no  real  value.  Subsequently  she 
increased  the  amount  of  her  guarantee,  and  also  assigned  certain  mort- 
gages to  the  defendants,  and  mortgaged  all  her  real  estate  to  them.  In 
1904,  with  full  knowledge  of  what  was  then  the  situation,  she  surrendered 
to  the  defendants  all  her  real  and  personal  property  in  settlement  of  her 
guarantee,  and  the  defendants  discharged  her  husband  from  all  liability. 
On  the  strength  of  this  settlement,  the  defendants  changed  their  position 
in  many  respects.  The  plaintiff  was  a woman  of  intelligence,  but  of  no 
experience  in  business  matters,  and  at  the  time  she  signed  the  guarantee 
in  1896  she  had  a verj^  imperfect  knowledge  of  her  husband’s  affairs.  She 
took  no  independent  advice,  and  stated  at  the  trial  of  this  action  that  she 
would  have  refused  to  do  so,  and  alleged  that  she  was  in  no  way  under 
the  control  of  her  husband,  and  had  been  in  no  way  misled  by  him,  but 
had  exercised  her  own  free  will  throughout.  There  was  no  element  of 
fraud  or  bad  faith  in  the  transactions  in  question,  but,  on  the  contrary, 
the  most  absolute  fair  dealing  by  all  concerned. 

On  the  question  of  her  liability,  although  she  had  acted  without  independent 
advice,  the  Court  was  evenly  divided,  and,  as  a result,  the  appeal  of  the 
plaintiff  was  dismissed,  and  the  judgment  of  Mabee,  J.,  at  the  trial,  dis- 
missing the  action,  which  was  for  a declaration  that  the  guarantees  and 
transfers  of  her  property  were  not  binding  on  her,  was  affirmed. 

This  was  an  appeal  from  the  judgment  at  the  trial,  pro- 
nounced on  September  10th,  1907,  in  this  action  in  which  the 
plaintiff  claimed  a declaration  that  certain  guarantees,  agree- 
ments and  transfers  were  not  binding  upon  her  and  asked  that 
they  might  be  set  aside  and  that  if  the  defendants  had  realized 
upon  or  disposed  of  the  property  or  securities  therein  dealt  with. 
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they  might  be  ordered  to  account  and  pay  to  her  the  amounts 
realized  for  the  same,  and  that  a reference  and  account  might  be 
directed  for  that  purpose,  and  in  the  alternative  for  a declara- 
tion that  the  defendants  realized  more  than  the  plaintiff  was 
liable  to  them  for  and  should  account  to  the  plaintiff  for  the 
balance. 

The  action  was  tried  before  Mabee,  J.,  at  Toronto  on  Novem- 
ber 27th,  1907. 

1.  F.  Hellmuth,  K.C.,  and  W.  J.  Ellioit,  for  the  plaintiff. 

O’.  F.  Shepley,  K.C.,  for  the  defendant. 

December  10,  1907.  Mabee,  J.  ; — The  plaintiff  seeks  in  this 
action  to  rescind  many  transactions  entered  into  by  her  with  the 
Bank  of  Montreal  upon  the  ground  that  they  were  so  entered  into 
by  her  without  independent  advice.  I do  not  intend  to  follow  in 
great  detail  the  various  transactions,  but  shall  content  myself 
with  a statement  of  the  main  facts. 

Mr.  John  Stuart,  the  plaintiff’s  husband,  had  for  many  years 
prior  to  1896  occupied  a very  prominent  position  in  financial 
and  mercantile  matters  in  Hamilton — he  was  the  head  of  a large 
wholesale  house,  the  president  of  the  Bank  of  Hamilton,  and  con- 
nected with  other  corporations. 

Prior  to  1896  he  had  made  large  investments  in  the  Maritime 
Sulphite  Fibre  Co.,  a pulp  and  paper  mill  at  Chatham,  N.B.  He 
was  the  president  of  the  company,  his  only  living  son  was  the 
general  manager;  almost  the  whole  of  his  available  resources 
were  invested  in  that  company.  The  defendants  were  carrying 
the  account  and  more  money  was  urgently  required  if  there  was 
to  be  any  likelihood  of  the  company  being  made  a success.  On 
February  6th,  1896,  Mr.  Stuart,  in  a letter  to  the  defendants, 
says:  "He  (Mr.  Lee,  a fellow-director)  however  knows  that  the 
$50,000  mentioned  in  the  guarantee  will  not  be  sufficient  to  carry 
us  through.  ...  I shall  find  a surety  to  take  his  place.  I 
explained  to  him,  as  to  you,  the  pressing  necessity  for  relief  in 
money  matters  in  Chatham  during  the  next  few  days  . . . 

Mr.  Lee  will  either  sign  the  guarantee  in  a day  or  two,  or  agree 
with  me  for  a substitute,  in  the  latter  case  my  wife  will  .join 
me  in  the  guarantee,  and  I now  submit  her  name  to  you  for  that 
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purpose,  as  I told  you  her  means  are  ample  enough  to  secure 
payment  for  a much  larger  sum  than  we  contemplate  requiring 
now  or  in  future,  pending  the  carrying  out  of  these  arrange- 
ments. I trust  you  will  authorize  your  Chatham  branch  to  pay 
the  company’s  cheques  for  funds  required  as  follows  (then  fol- 
lows a statement  amounting  to  $7,500).  I would  prefer,  as  you 
will  readily  believe,  not  to  ask  this  favour  lest  it  should  meet  the 
fate  of  similar  previous  ones,  but  it  is  based  upon  the  proposals 
above  recited,  and  I trust  you  will  have  no  doubt  that  my  pro- 
mise to  complete  one  or  the  other  during  the  coming  week  will 
be  kept.” 

On  February  7th  the  general  manager  of  the  bank  wrote  say- 
ing the  bank  would  advance  $4,250  of  the  $7,500  asked,  and 
stating  the  balance  could  stand  until  the  guarantee  was  com- 
pleted and  the  following  is  a postcript : ‘'I  think  it  only  reason- 
able to  ask,  that  if  you  offer  Mrs.  Stuart’s  guarantee,  you  should 
provide  us  with  a statement  of  her  means  and  ability  to  make 
it  good.” 

The  information  was  furnished,  shewing  Mrs.  Stuart  to  be 
possessed  in  her  own  right  of  real  estate,  stocks  and  mortgages 
to  the  value  of  about  $250,000. 

On  February  24th,  1896,  Mr.  Stuart  completed  the  proposed 
transaction,  or  rather  the  guarantee  bearing  that  date  was  com- 
pleted shortly  afterwards  and  the  plaintiff  signed  a document 
guaranteeing  advances  to  the  Sulphite  Company  up  to  $100,000. 

On  July  14th,  1896,  she  assigned  in  trust  for  the  bank  mort- 
gages amounting  to  about  $27,000,  and  on  April  11th,  1898,  she 
gave  another  guarantee  to  the  bank  for  the  Sulphite  Company  ad- 
vances up  to  $125,000,  this  latter  one  inclusive  of  the  $100,000 
guarantee,  so  her  total  liability  was  not  to  exceed  $125,000. 

Advances  were  made  by  the  bank  upon  these  guarantees,  and 
in  1903  the  company  went  into  liquidation,  and  on  October  2nd, 

1903,  the  plaintiff  and  her  husband  gave  the  bank  a mortgage 
upon  all  the  real  estate  owned  by  them.  On  February  28th, 

1904,  a lengthy  agreement  was  entered  into  between  the  bank 
and  the  plaintiff  and  her  husband,  the  result  of  which  was  that 
the  plaintiff  gave  up  to  the  bank  all  her  estate,  both  real  and 
personal  in  settlement  of  her  guarantee. 
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The  plaintiff’s  husband  at  this  time  was  liable  to  the  bank 
upon  a note  for  $196,052  and  a guarantee  of  $50,000,  and  he  was 
discharged  from  this  debt  by  the  bank.  Many  stocks  that  the 
plaintiff  owned,  but  which  stood  in  the  name  of  her  husband, 
were  pledged  by  him  for  advances  from  other  banks,  and  the 
equity  of  redemption  only  in  these  was  turned  over  by  the  settle- 
ment of  July.  There  was  nothing  in  the  transaction  to  shew 
the  defendants  that  these  stocks  belonged  to  the  plaintiff,  and 
I have  every  reason  to  believe  the  officers  of  the  bank  treated 
upon  the  basis  of  these  stocks  belonging  to  the  husband. 

On  January  6th,  1903,  Mr.  John  Stuart  resigned  his  position 
of  director  and  president  of  the  Bank  of  Hamilton  and  received 
from  them  an  agreement  to  pay  him  the  sum  of  $5,000  per  year 
as  long  as  he  lived,  the  payments  to  be  made  monthly  in  advance. 
Of  course  by  releasing  him  from  the  indebtedness  to  the  bank 
in  consideration  of  both  the  husband  and  wife  agreeing  to  make 
the  transfer  provided  for  in  the  settlement  of  July  20th  put  it 
out  of  the  bank’s  power  to  proceed  for  the  recovery  of  the  $5,000 
per  year  payable  by  the  Bank  of  Hamilton.  Mr.  Stuart  said  he 
had  understood  that  was  not  available  for  creditors,  but  it  is 
quite  apparent  that  the  defendants  could  have  obtained  judgment 
against  Mr.  Stuart  and  obtained  a receiving  order  and  swept 
away  from  him  the  monthly  payments  from  the  Bank  of  Hamil- 
ton. Many  deeds  were  executed  as  provided  for  by  the  settle- 
ment of  February,  1904,  the  properties  turned  over  to  the  bank, 
stock  sold,  some  of  the  real  estate,  if  not  all,  it  was  said  in 
argument,  had  been  sold,  and  the  position  of  the  defendants  en- 
tirely changed. 

In  1903,  during  the  liquidation  of  the  Sulphite  Company,  the 
defendants  were  in  litigation  with  the  liquidators,  and  on  Octo- 
ber 6th,  1903,  Mrs.  Stuart  joined  in  an  agreement  authorizing 
the  settlement  of  that  litigation,  upon  the  strength  of  which  the 
defendants  made  compromises  and  otherwise  changed  their  posi- 
tion and  made  a cash  payment  to  the  liquidators  of  $15,000. 

On  February  24th,  1896,  five  shareholders  and  their  repre- 
sentatives transferred  to  the  plaintiff  134  preference  and  100 
ordinary  shares  (in  all  $23,400)  ‘‘in  consideration  of  Mrs.  Jane 
J.  Stuart  giving  a guarantee  to  the  Bank  of  Montreal  for  ad- 
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vances  made  and  to  be  made  to  the  company  to  the  extent  of 
$100,000.”  Mrs.  Stuart  signed  acceptances  of  the  transfer  of 
these  shares  upon  the  books  of  the  company,  and  from  time  to 
time  gave  proxies  for  them  to  be  voted  upon.  In  a letter  written 
by  Mr.  Stuart  to  Mr.  Bruce  (who  was  a shareholder  and  guar- 
antor to  the  Bank)  of  February  12th,  1896,  he  says:  “The  ques- 
tion at  once  presents  itself  what  inducement  can  we  offer  to  any- 
one to  assume  the  responsibility  of  guaranteeing  the  necessary 
advances  ($100,000  referred  to  in  the  letter)  and  how  can  the 
matter  be  arranged.  ...  I believe  I can  procure  the  guaran- 
tor required  by  the  bank  for  the  new  advances,  on  the  security 
of  a lien  on  material  to  the  bank,  and  the  postponement  by  Mr. 
Lee  and  myself  of  our  claims  for  cash  advances,  together  with  a 
reasonable  bonus  in  the  way  of  stock,  which  may,  under  existing 
circumstances  be  considered  of  only  nominal  value.  It  is,  of 
course,  most  vital  to  me  to  save  this  property  in  which  my  all  is 
invested,  and  it  is  of  no  small  consequence  to  all  concerned,  for 
all  have  not  merely  an  interest  in  the  value  that  is  expected  to 
be  given  to  the  stock,  but  also  perhaps  a more  serious  responsi- 
bility contingent  on  the  unpaid  debt  due  to  the  Bank  of 
Montreal.  ’ ’ 

Of  course  Mrs.  Stuart  was  the  guarantor  referred  in  the 
letter,  and  in  addition  to  the  stock  bonus  which  was  given  to  her 
the  postponement  of  the  debt  for  cash  advances  was  also  executed 
by  Messrs  Stuart  and  Lee.  On  February  26,  or  thereabouts, 
when  the  $100,000  guarantee  was  given  by  the  plaintiff,  the 
advances  already  made  and  for  which  the  plaintiff  was  becoming 
liable  were  about  $20,000,  but  whether  this  sum  includes  the 
$7,500  which  Mr.  Stuart  was  asking,  in  his  letter  of  February 
6th,  1896,  the  bank  to  advance  upon  the  strength  of  the  guar- 
antee being  given,  does  not  clearly  appear,  but  it  is  altogether 
likely  it  does  include  that  sum,  as  on  February  20th  the  debt 
upon  this  head  was  only  some  $11,000.  In  any  event  the  guar- 
antee was  not  given  for  an  entire  past  due  liability  to  the  bank, 
at  least  the  sum  of  $80,000  was  advanced  upon  the  strength  of 
the  first  guarantee  and  an  additional  sum  of  $25,000  upon  the 
second  guarantee  being  given. 

Mrs.  Stuart  is  a lady  of  intelligence  and  refinement.  She  was 
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the  sole  executrix  and  devisee  under  her  father ’s  will  and 
obtained  in  land  and  securities  about  $250,000  from  that  source 
upon  his  death  in  1886.  Her  husband  had  had  the  entire  man- 
agement of  her  estate,  and  in  1896  it  stood  at  something  like 
$240,000. 

Prior  to  becoming  liable  to  the  defendant,  in  February,  1896, 
she  had  endorsed  for  her  husband  a note  discounted  and  then 
held  by  the  Bank  of  Hamilton  for  $125,000 ; that  note  was  after- 
wards paid  out  of  the  proceeds  of  her  securities,  which,  with  the 
transfers  made  by  her  to  the  defendants  in  1904,  entirely  wiped 
out  her  fortune. 
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She  says  she  had  no  experience  in  business  matters,  that  she 
signed  at  her  husband’s  wish,  that  she  knew  something  of  his 
business  matters,  and  thought  he  had  independent  means;  that 
she  knew  of  his  connection  with  the  sulphite  company  long 
before  1896,  and  that  she  also  knew  Messrs.  Lee,  Bruce,  Brown 
and  Ley  were  connected  with  it ; that  her  son  had  been  connected 
with  it  for  many  years  and  was  the  manager,  and  that  she  and 
her  husband  were  both  hoping  the  company  would  offer  him 
an  opportunity  for  a successful  business  career.  She  also  says 
she  knew  there  was  nothing  that  her  husband  was  more  en- 
grossed in  than  the  success  of  the  company,  and  that  she  knew 
he  had  a large  amount  invested  in  it,  that  upon  that  account 
and  her  son  being  manager  she  was  also  interested  in  its  success. 
She  says  she  consulted  no  one  about  the  wisdom  of  her  entering 
upon  the  guarantee,  that  she  would  have  scorned  to  consult  anj^ 
one  about  the  transaction  and  regarded  it  solely  as  a matter 
between  herself  and  her  husband ; that  she  knew  the  bank  would 
advance  a large  amount  of  money  to  the  company  that  her  hus- 
band and  son  were  interested  in  upon  the  strength  of  the  guar- 
antee and  that  she  intended  the  bank  to  act  upon  the  guarantee 
and  advance  the  money ; that  she  was  in  no  way  under  the  con- 
trol or  influence  of  her  husband,  but  exercised  her  own  free  will, 
and  that  she  was  sanguine  about  the  success  of  the  company  if 
the  bank  would  advance  the  money.  She  says  that  if  her  hus- 
band had  said  to  her  not  to  enter  into  the  guarantee  without 
asking  some  one  else  she  would  have  refused  to  consult  any  per- 
son else,  that  she  knew  there  was  no  sham  about  the  guarantee. 
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and  that  she  was  becoming  legally  bound;  that  her  husband  did 
not  make  the  slightest  misrepresentation  to  her  and  she  repudi- 
ates the  suggestion  that  she  was  in  any  way  deceived  or  misled. 

Then  when  giving  the  second  guarantee  she  says  she  knew  the 
company  wanted  more  money  and  that  that  was  the  reason  she 
was  asked  to  give  the  additional  guarantee.  She  did  not  remem- 
ber getting  stock  in  the  company,  but  at  once  frankly  recog- 
nized her  signatures  in  the  company ’s  books,  and  to  the  proxies, 
although  she  had  also  forgotten  about  the  latter.  Then  speaking 
of  the  settlement  made  in  1904  when  she  gave  up  everything,  she 
says  she  knew  all  the  facts  connected  with  the  matter  and  had 
learned  nothing  additional  to  what  she  knew  at  that  time.  She 
knew  the  arrangement  the  Bank  of  Hamilton  had  made  to  pay 
her  husband  an  annuity  of  $5,000  per  year,  and  that  the  bank  was 
releasing  him  from  all  liability;  she  knew  she  was  conveying 
everything  to  the  bank,  that  they  could  not  keep  up  Inglewood 
(the  Hamilton  residence  which  also  belonged  to  her)  on  $5,000 
a year,  and  that  she  intended  the  bank  to  get  it. 

Mr.  Stuart  says  that  no  misrepresentations  of  any  kind 
were  made  to  induce  her  to  sign  any  of  the  documents  and  that 
he  told  her  “she  was  to  get  shares  in  the  Fibre  Company  as  a 
sort  of  acknowledgment  of  her  goodness  in  doing  this.” 

There  is  no  element  of  fraud  of  any  kind  in  the  case.  There 
was  the  utmost  good  faith  by  Mr.  Stuart  both  towards  the  bank 
and  the  plaintiff  throughout  a long  course  of  dealings  in  con- 
nection with  this  sulphite  company,  and  so  far  as  the  evidence 
and  correspondence  discloses,  the  same  upright  dealings  and  good 
faith  extend  into  all  the  business  transactions  had  between  the 
guarantors  to  the  bank. 

Mr.  Hellmuth  contends  in  the  face  of  all  this  that  all  these 
documents  signed  by  the  plaintiff  must  be  rescinded,  and  that 
the  law  is  that  the  wife  cannot  make  herself  liable  for  the  debt 
of  another  without  first  having  had  independent  advice. 

I have  read  all  the  cases  cited  by  him  and  many  more,  and 
the  opinion  I entertained  at  the  trial  that  this  action  could  not 
possibly  succeed  has  only  been  strengthened. 

Powell  V.  Powell,  [1900]  1 Ch.  243,  followed  in  Wright  v. 
Carter,  [1903]  1 Ch.  27,  are  entirely  different  cases  and  were 
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not  between  husband  and  wife.  In  Morley  v.  Loughnan,  [1893] 
1 Oh.  736,  the  statement  made  at  p.  752  as  follows,  ‘‘or  the 
donor  may  shew  that  confidential  relationship  existed  between 
the  donor  and  the  recipient,  and  then  the  law  on  ground  of 
public  policy  presumes  that  the  gift,  even  though  in  fact  freely 
made,  was  the  effect  of  the  influence  induced  by  those  relations, 
and  the  burthen  lies  upon  the  recipient  to  shew  that  the  donor- 
had  independent  advice,  or  adopted  the  transaction  after  the 
influence  was  removed,  or  some  equivalent  circumstances,”  is,  I 
think,  too  wide  and  must  be  intended  to  apply  to  the  facts  of  that 
case,  and  that  it  by  no  means  follows  that  the  wife,  having  separ- 
ate estate  of  her  own  can  never  make  any  contract  for  the  benefit 
of  the  husband  without  independent  advice. 

Of  course,  Cox  v.  Adams  (1904),  35  S.C.R.  393,  was  relied 
upon  and  I presume  it  was  upon  the  supposed  authority  of  that 
case  that  this  action  was  brought.  No  one  would  suggest  that  the 
facts  are  in  any  respect  similar ; the  signatures  of  the  ladies  in 
the  Cox  case  were  obtained  by  gross  fraud  and  misrepresenta- 
tion, and  no  fresh  advances  were  made  upon  the  strength  of  those 
signatures,  but  it  was  argued  that  the  case  stands  as  a binding 
authority  that  the  wife  cannot  obligate  herself  upon  a contract 
for  the  husband’s  benefit  without  independent  advice,  fraud  or 
no  fraud,  deceit  or  no  deceit.  It  may  be  that  that  is  the  result 
of  the  judgments  of  two  members  of  the  Court,  but  as  I read  the 
case,  it  is  not  the  judgment  of  the  majority,  and  I do  not  think 
that  goes  so  far  as  to  place  the  wife  in  the  same  position  as  a son, 
daughter,  or  ward,  and  prohibit  her  contracting  as  the  statute 
has  enabled  her  to  do.  Mr.  Ilellmuth  contended  that  the  con- 
cluding words  of  the  judgment  of  Mr.  Justice  Sedgewick  made 
it  appear  that  he  was  joining  in  the  judgments  of  Mr.  Justice 
Oirouard  and  Mr.  Justice  Davies,  but  I do  not  think  this  at  all 
clear,  nor  Avas  it  necessary  in  the  view  he  took  of  the  case. 

By  22  Viet.  ch.  85.  secs.  1 and  2,  provision  is  made  for  the 
conveyance  of  real  estate  of  a married  woman  to  such  use  as  to 
her  husband  may  seem  meet.  Sec.  2 provides  for  the  execution 
in  Upper  Canada  of  a deed  by  a married  woman  before  a Judge 
of  the  Courts  of  Queen’s  Bench,  Common  Pleas,  or  county  court, 
or  two  justices  of  the  peace.  An  examination  of  the  married 
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woman  apart  from  her  husband  respecting  her  free  and  volun- 
tary consent  to  convey  was  required,  and  if  this  was  given  it 
had  to  be  endorsed  upon  the  deed.  Sec.  7 provided  that  a deed 
not  so  executed  should  not  be  valid  or  have  any  effect.  34  Yict. 
ch.  24  (0.),  repealed  some  of  the  provisions  of  22  Yict.'ch.  85, 
and  enlarged  the  class  of  persons  before  whom  such  a deed  might 
be  executed.  Then  36  Yict.  ch.  18,  sec.  14(0.),  repealed  the  above 
provisions,  and  by  sec.  3 enacted  that  ‘ ‘ every  married  woman  . . 
might  by  deed  convey  her  real  estate  ...  as  fully  and  effect- 
ually as  if  she  were  a feme  sole.”  Now  applying  these  pro- 
visions of  the  law  to  the  transactions  of  July,  1904,  whereby  Mrs. 
Stuart  conveyed  her  real  estate  to  the  bank  in  discharge  of  her 
own  and  her  husband’s  indebtedness,  how  can  it  be  said  the 
bank  was  bound  to  see  that  she  had  independent  advice?  The 
statute  had  for  many  years  required  in  effect  independent  advice, 
by  means  of  the  examination  apart  from  her  husband  respecting 
her  free  and  voluntary  consent,  and  if  the  abolition  of  this 
provision  and  empowering  her  to  convey  as  effectually  as  if  she 
were  a feme  sole  meant  anything  it  made  independent  advice 
unnecessarj^  This  in  no  way  jeopardizes  the  married  woman, 
because  the  Court  in  each  case  would  scrutinize  the  transaction 
closely,  and  where  unfair  dealing,  misrepresentation,  fraud  or 
overreaching  was  shewn  would  see  that  she  was  adequately 
protected. 

Then  even  were  the  doctrine  of  independent  advice  applicable 
what  is  to  be  done  where  the  attacking  party  says  she  would  have 
scorned  to  take  any  independent  advice  ? Mr.  Hellmuth  invitv^cl 
me  to  apply  the  law  laid  down  in  Powell  v.  Powell  {ante),  p. 
246,  where  Farwell,  J.,  says:  ^'Further  it  is  not  sufficient  that 
the  donor  should  have  an  independent  adviser  unless  he  acts  on 
his  advice.  If  this  were  not  so  the  same  influence  that  produced 
the  desire  to  make  the  settlement  would  produce  disregard  of  the 
advice  to  refrain  from  executing  it  and  so  defeat  the  rule;  but 
the  stronger  the  influence  the  greater  the  need  of  protection.” 
The  learned  Judge  in  that  case  was  dealing  with  a settlement 
made  by  a young  girl,  just  from  a convent  and  barely  21  years 
of  age,  made  upon  her  stepmother,  through  the  instrumentality 
of  the  solicitor  of  the  stepmother.  If  any  such- rule  is  applicable 
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to  transactions  between  husband  and  wife,  the  sooner  the  legisla- 
ture repeals  the  Married  Woman’s  Property  Act  and  reverts  to 
the  old  law  of  requiring  examination  apart  from  the  husband, 
the  better  for  the  security  of  the  public.  In  the  meantime,  I 
shall  hold  that  the  married  woman  is  free  to  convey,  of  course 
apart  from  fraud  or  misrepresentation,  and  the  result  then  as  to 
all  the  conveyances  and  transfers  made  by  the  plaintiff  to  the 
defendant  in  July,  1904,  having  made  them  with  a full  under- 
standing of  all  the  facts,  and  there  being  no  fraud  or  mis- 
representation of  any  kind,  but  on  the  contrary  the  most  abso- 
lute fair  dealing  upon  the  part  of  the  bank  and  all  concerned  in 
the  settlement,  is  that  they  are  not  open  to  attack. 

There  are,  I think,  other  grounds  upon  which  all  the  trans- 
actions can  be  upheld.  The  original  guarantee  of  February, 
1896,  I think  was  executed  for  valuable  consideration  moving 
to  the  wife.  She  was  vitally  interested  in  the  protection  of  her 
husband’s  fortune,  which  was  invested  in  this  mill,  and  it  is 
apparent  from  the  correspondence  at  the  time  that  the  business 
must  go  under  if  no  more  money  could  be  obtained  from  the 
bank.  She  was  interested  in  the  success  of  her  son,  the  general 
manager.  She  obtained  a considerable  block  of  the  stock  of  the 
company  and  must  have  known  that  the  control  and  expenditure 
of  the  bank’s  advances  would  be  almost  entirely  in  the  hands  of 
the  husband  and  son — surely  all  this  formed  consideration  of  the 
most  valuable  kind.  Then,  I think,  also  the  plaintiff  long  since 
estopped  herself  from  questioning  the  original  guarantees  by 
the  authorization  given  by  her  to  the  bank  to  settle  the  litigation 
with  the  liquidators,  the  release  of  others  who  were  liable  to  the 
bank,  and  the  changes  in  the  bank’s  position  by  the  agreements 
made  with  the  plaintiff,  so  that  the  parties  could  never  be  placed 
in  their  original  positions.  Then,  I think,  it  is  obvious,  even  if  the 
matter  were  otherwise  open  to  attack,  that  the  deeds  of  July, 
1904,  could  not  be  vacated  without  also  rescinding  the  release 
given  by  the  bank  to  the  husband  and  leaving  it  to  its  rights 
against  the  $5,000  annuity.  This  was  all  one  transaction,  and  it 
would  be  absurd  to  take  from  the  bank  the  consideration  given 
by  the  wife  for  the  husband’s  release  without  reinstating  his 
liability — this  could  not  be  done  in  this  action  as  the  husband 
is  not  a party. 
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I was  strongly  pressed  to  find  that  Mrs.  Stuart  had  the  advice 
of  her  family  and  her  son-in-law,  a practising  solicitor  in  Hamil- 
ton, before  giving  the  first  guarantee.  There  certainly  are  facts 
that  point  most  strongly  to  the  conclusion  that  the  matter  was 
discussed,  but  taking  the  view  of  the  case  that  I do,  I do  not 
regard  it  necessary  to  find  either  way  upon  this  point. 

The  case  fails  entirely  and  must  be  dismissed  with  costs. 


^The  appeal  was  argued  on  February  6th  and  7th,  1908,  before 
Moss,  C.J.O.,  and  Osler,  Harrow  and  Maclaren,  JJ.A. 


1.  F.  Hellmuth,  K.C.,  and  W.  J.  Elliott,  for  the  appel- 
lant, contended  that  in  giving  the  securities  in  question,  the 
plaintiff  was  not  a free  agent,  but  had  surrendered  her  will  to 
that  of  her  husband,  so  that  she  brought  no  intelligent  uncon- 
trolled consideration  to  her  action;  that  her  position  was  there- 
fore similar  to  that  of  the  defendant  in  Cox  v.  Adams,  35  S.C.R. 
393,  and  the  trial  Judge  should  have  held  that  case  to  be  a bind- 
ing authority  in  favour  of  the  plaintiff ; that  the  respondents 
were  fully  alive  to  the  situation  in  which  the  plaintiff  was  placed, 
and  the  mere  existence  of  the  relationship  between  husband  and 
wife  is  sufficient  to  raise  a presumption  against  those  who  have 
taken  such  securities  without  full  enquiry.  The  following 
authorities  were  referred  to:  McCaffrey  v.  McCaffrey  (1891), 
18  A.R.  599;  Wright  v.  Carter,  [1903]  1 Ch.  27;  De  Witte  v. 
Addison  (1899).  80  L.T.R.  207 ; Savery  v.  King  (1856),  5 H.L.C, 
627 ; Huguenin  v.  Baseley  (1807),  14  Ves.  273;  Turner  v.  Collins 
(1871),  L.R.  7 Ch.  329,  at  pp.  339,  340;  Espey  v.  Lake  (1852), 
10  Hare  260;  Bischoff’s  Trustee  v.  Frank  (1903),  89  L.T.R.  188; 
Chaplin  & Co.,  Limited  v.  Brammall,  [1908]  1 K.B,  233,  124 
L.T.  Jl.  129;  Berdoe  v.  Dawson  (1865),  34  Beav.  603. 

G.  F.  Shepley,  K.C.,  for  respondents,  contended  that  the  plain- 
tiff had  the  advantage  of  the  advice  of  her  son-in-law,  who  was 
a competent  solicitor,  before  giving  the  securities  in  question; 
that  the  respondents’  position  had  been  changed  to  their  disad- 
vantage through  the  acts  of  the  plaintiff  from  which  she  now 
sought  to  recede,  and  that  the  facts  of  the  case  rebutted  any  infer- 
ence that  she  acted  under  pressure  or  undue  influence ; that  legis- 
lation had  placed  it  in  her  power,  though  a married  woman,  to 
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contract,  and  convey,  as  freely  as  if  she  had  been  a feme  sole; 
that  Cox  V.  Adams  is  not  an  authority  for  the  rule  alleged  by  the 
appellant. 

lie  referred  to  the  following  authorities:  Barron  v.  Willis, 
[1899]  2 Ch.  578,  [1900]  2 Ch.  121,  [1902]  A.C.  271;  Turnbull 
A Co.  V.  Duval,  [1902]  A.C.  429;  Howatson  v.  Webb,  [1907]  1 
Ch.  537;  Bagot  v.  Chapman,  [1907]  2 Ch.  222;  Grigby  v.  Cox 
(1750),  1 Ves.  Sr.  517 ; Nedby  v.  Nedby  (1852),  5 DeG.  & Sm. 
377;  Johnson  v.  Clark  (1907),  24  Times  L.R.  156;  Bischoff’s 
Trustee  v.  Frank,  89  L.T.R.  188;  Field  v.  Sowle  (1827),  4 
Russ.  112;  Taylor  v.  Meads  (1865),  13  W.R.  394. 

Hellmuth,  in  reply,  contended  that  if  the  plaintiff  was  not 
emancipated  from  the  influence  of  her  husband  when  she 
executed  the  first  document  by  which  she  transferred  her  pro- 
perty to  the  defendants  all  were  invalid;  that  the  question  was 
whether  the  relationship  of  husband  and  wife  living  together 
falls  within  the  rule  laid  down  in  Huguenin  v.  Baseley,  14  Ves. 
273;  Morgan  v.  Minett  (1877),  6 Ch.  D.  638,  at  pp.  647,  648; 
Liles  V.  Terry  and  Wife,  [1895]  2 Q.B.  679,  at  p.  683;  Archer  v. 
Hudson  (1844),  7 Beav.  551,  at  p.  560. 


November  10.  Moss,  C.J.O. : — This  is  an  appeal  by  the  plain- 
tiff from  a judgment  of  Mabee,  J.,  at  the  trial  without  a jury 
dismissing  the  action. 

As  the  action  was  framed  and  in  the  form  in  which  it  came 
on  for  trial,  the  parties  were  Mrs.  Jane  Jacques  Stuart,  the  wife 
of  one  John  Stuart,  as  plaintiff,  and  the  Bank  of  Montreal  as 
defendants. 

The  purpose  of  the  action  is  to  have  it  declared  that  certain 
instruments  of  guaranty,  agreement,  and  transfer  of  real  and 
personal  property,  made  and  entered  into  by  the  plaintiff  to  and 
with  the  bank  are  not  binding  on  her  and  are  void  as  against  her 
and  that  the  bank  be  ordered  to  account  for  its  dealings  with  the 
property.  There  is  an  alternative  claim  involving,  however,  the 
main  question  whether  the  instruments  are  void  or  voidable  and 
liable  to  be  set  aside. 

The  grounds  alleged  for  the  relief  claimed  are,  as  set  forth 
in  the  .statement  of  claim,  (1)  that  there  was  no  value  or  con- 
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sideration  given  to  or  received  by  the  plaintiff,  (2)  that  the 
bank  by  threats,  intimidation  and  undue  influence  procured  the 
plaintiff’s  husband,  John  Stuart,  to  exercise  his  will,  dominion 
and  influence  over  the  plaintiff  to  induce  her  to  sign  and  execute 
the  impeached  iilstruments,  and  that  John  Stuart  was  the  bank’s 
agent  in  procuring  them,  (3)  that  the  plaintiff  had  no  inde- 
pendent advice  in  regard  to  the  instruments  or  as  to  the  repre- 
sentations made  in  respect  thereof  and  that  the  bank  was  aware 
of  that  fact. 

The  bank  denies  that  John  Stuart  was  its  agent,  and  also  the 
charges  of  procurement  through  threats,  intimidation  or  undue 
influence  as  charged,  and  alleges  that  the  plaintiff  did  not  rely 
upon  the  bank  or  anyone  representing  it,  but  relied  upon  inde- 
pendent legal  and  other  advice;  that  upon  the  faith  of  these 
instruments  and  without  knowledge  of  any  defect,  the  bank 
advanced  large  sums  of  money  and  otherwise  changed  its  posi- 
tion; that  in  consideration  of  the  execution  by  the  plaintiff  and 
John  Stuart  of  an  instrument  dated  the  20th  of  July,  1904,  (one 
of  the  impeached  instruments)  the  bank  accepted  it  in  satisfac- 
tion of  all  liabilities  of  the  plaintiff  and  John  Stuart,  and  re- 
leased and  discharged  the  latter  from  a large  indebtedness;  and 
that  in  reliance  on  the  instruments  the  bank  paid  moneys  to 
other  individuals  for  and  on  behalf  of  the  plaintiff  and  John 
Stuart.  And  the  bank  submits  that  under  the  circumstances  the 
plaintiff  should  not  in  any ‘event  be  now  permitted  to  impeach 
the  said  instruments,  and  that  she  should  be  held  estopped  and 
debarred  by  acquiescence  and  laches,  and  that  if  the  plaintiff  is 
entitled  to  an  account,  John  Stuart  is  a necessary  party,  and  the 
release  of  the  plaintiff  and  John  Stuart  should  be  set  aside. 

After  the  argument  of  the  appeal  the  Court,  for  reasons  to  be 
hereafter  mentioned,  directed  the  case  to  be  spoken  to  by  counsel 
on  the  question  whether  John  Stuart  was  not  a necessary  party 
to  the  action,  and  if  so,  whether  he  should  not  now  be  added  as  a 
party,  and  on  the  further  question  whether  in  the  event  of  the 
plaintiff  succeeding  against  the  bank,  they  were  entitled 
to  have  the  settlement  with  and  discharge  of  John  Stuart 
set  aside  and  the  parties  remitted  to  their  former  position;  and 
notice  was  directed  to  be  given  to  John  Stuart  in  order  that  he 
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might,  if  he  desired,  be  represented  and  heard  upon  the  discus- 
sion of  these  questions.  After  hearing  counsel  for  the  plaintiff 
and  the  bank  and  for  John  Stuart,  the  Court  directed  that 
the  plaintiff  should  be  at  liberty  to  add  John  Stuart  as  a 
defendant  with  such  apt  allegations  as  were  deemed  neces- 
sary, and  that  each  of  the  defendants  was  to  be  at  liberty  to  file 
such  further  or  other  statement  of  defence  as  might  be  deemed 
proper. 

The  necessary  amendments  were  made  to  the  statement  of 
claim,  and  each  of  the  defendants  filed  a statement  of  defence 
in  answer  thereto.  The  amendments  to  the  statement  of  claim 
were  formal  in  their  character,  only  introducing  such  change  of 
language  as  was  rendered  necessary  by  the  introduction  of  John 
Stuart  as  a party. 

The  bank  set  up  in  substance  that  relying  upon  the  settle- 
ment with  the  plaintiff  and  John  Stuart  and  as  part  and  parcel 
thereof,  it  permitted  certain  assets  and  property  belonging  to  the 
latter  to  be  retained  by  him;  that  certain  shares  in  the  capital 
stock  of  the  Bank  of  Hamilton,  certain  shares  in  the  capital  stock 
of  the  Canadian  Loan  & Agency  Co.  and  certain  other  shares  in 
the  capital  stock  of  the  Canada  Landed  & National  Investment 
Co.,  which  were  comprised  in  and  covered  by  the  settlement 
and  alleged  to  be  the  plaintiff’s  property,  were  in  fact  and  law 
the  property  of  John  Stuart,  and  ought  not  to  be  affected  by  any 
avoidance  of  the  settlement,  and  further,  that  the  proceeds  of 
certain  other  stocks  belonging  to  John  Stuart  were  so  applied  as 
to  entitle  the  Bank  to  claim  to  be  relieved  from  accounting  for 
the  proceeds  of  the  shares  in  the  capital  stock  of  the  Bank  of 
Hamilton  and  the  said  loan  companies,  even  if  the  same  were 
the  plaintiff’s  property. 

The  statement  of  defence  filed  on  behalf  of  John  Stuart  sets 
forth  his  willingness  that  the  plaintiff  should  be  accorded  the 
judgment  she  claims  to  be  entitled  to,  although  that  should  in- 
volve the  setting  aside  of  the  release  given  to  him  by  the  bank 
and  its  restoration  to  its  former  position.  The  case  is  now  to  be 
dealt  with  in  this  state  of  the  record. 

The  learned  trial  Judge  has  in  his  judgment  delivered  some 
days  after  the  trial  fully  detailed  the  facts  developed  by  the 
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testimony  and  lie  lias  also  summarized  the  evidence  given  by  the 
plaintiff  and  her  husband,  John  Stuart.  His  conclusion  was 
that  there  is  no  element  of  fraud  of  any  kind  in  the  case.  And 
no  one  can  read  the  evidence  without  reaching  the  conclusion 
that  his  finding  in  that  respect  was  the  only  one  that  could  be 
justly  arrived  at. 

AVhat  ivas  done  was  no  doubt  done  for  the  benefit  of  John 
Stuart  to  enable  him  to  procure  funds  wherewith  to  carry  on  the 
business  of  the  Sulphite  Company  in  which  he  and  his  and  the 
plaintiff’s  only  son,  were  greatly  interested.  But  there  was  no 
deception,  no  misrepresentation,  no  exercise  of  coercion,  no  in- 
timidation, threats  or  undue  influence  practiced  upon  the  plain- 
tiff. The  bank  acted  in  the  utmost  good  faith.  It  advanced 
larg(-  sums  of  money  upon  the  faith  of  the  dealings  now  im- 
peached, which,  it  is  manifest,  it  need  not  and  would  not  have 
done  but  for  them.  It  seems  apparent  from  the  evidence  that  at 
the  time  when  the  plaintiff  was  first  brought  forward  by  her  hus- 
band, the  bank  was  in  a position  to  withdraw,  holding  security 
sufficient  to  cover  all  its  claims  against  the  Sulphite  Company 
and  the  individuals  who  were  backing  it.  And  it  was  owing  to 
the  persuasions  and  promises  of  John  Stuart  that  it  was  induced 
to  continue  its  support  of  the  company.  So  far  as  the  bank  was 
concerned  it  was  not  the  case  of  a creditor,  holding  unsecured 
liabilities  against  a worthless  debtor,  looking  about  for  security. 
There  was  no  suggestion  to  the  debtor,  no  urging  him,  no  threats 
open  or  veiled,  .impelling  him  at  the  creditor’s  instance  to  pro- 
cure some  one  to  come  to  his  assistance.  The  urgency  was  on  the 
part  of  John  Stuart  and  it  was  he  who  suggested  the  plaintiff 
as  a guarantor  and  brought  her  into  the  transactions  now  im- 
peached. He  neither  was,  nor  assumed  to  be,  the  agent  or  repre- 
sentative of  the  bank,  and  the  plaintiff  never  for  one  moment 
had  reason  to  think  that  it  was  at  the  bank’s  instance  that  she 
was  being  appealed  to.  She  entered  into  the  transactions  of  her 
own  free  will  for  the  sake  of  her  husband  and  son,  and  in  order 
to  advance  their  interests.  One  can  scarcely  imagine  a case  more 
completely  free  from  the  elements  of  coercion,  deception,  mis- 
representation and  the  active  exercise  of  undue  influence  or 
pressure,  which,  as  the  reported  cases  shew,  are  ordinarily  found 
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to  be  present  where  transactions  have  been  avoided  and  which 
have  strongly  influenced  the  Courts  to  relieve  from  them.  In- 
deed, counsel  for  the  plaintiff  in  the  face  of  the  evidence  felt 
themselves  driven  to  rely,  and  in  effect  tliey  did  rely,  wholly 
upon  one  proposition,  that  the  plaintiff  acted  without  independ- 
ent advice  and  that  the  absence  of  such  advice  was  in  itself 
sufficient  to  entitle  her  to  undo  the  transaction.  If  that  be  the 
law,  effect  must  be  given  it,  for  it  does  not  appear  that  any- 
one occupying  an  independent  position,  actuated  only  by  a re- 
gard for  the  plaintiff’s  interest,  possessing  a knowledge  of  all 
the  circumstances  material  to  enable  him  to  form  a proper  judg- 
ment and  competent  to  advise  her  thereon,  intervened  to  explain 
her  position  to  her.  It  seems  indeed  that  her  position  was  not 
explained  to  her  until  after  the  commencement  of  this  action, 
and  it  would  rather  appear  that  it  was  not  at  her  instance,  but 
at  her  husband’s  that  the  proceedings  were  taken,  and  that  it 
was  more  in  order  to  comply  with  his  wishes  than  with  her  own 
that  she  finally  sanctioned  their  continuance.  And  if  it  be  that 
by  reason  of  the  absence  of  independent  advice  the  transactions 
cannot  stand  as  between  the  plaintiff  and  her  husband,  it  seems 
to  follow  that  they  cannot  stand  as  between  her  and  the  bank, 
for  it  had  notice  and  knowledge  of  the  relationship  and  was 
therefore  bound  to  see  that  all  proper  and  necessary  steps  had 
been  taken  in  order  to  make  the  transactions  binding  upon  and 
effective  against  the  plaintiff. 

As  far  as  disclosed  by  an  examination  of  cases  decided  in  the 
English  Courts  no  case  has  yet  arisen  similar  to  the  present  one ; 
a case  free  of  all  the  sinister  elements  of  imposition,  deception, 
misrepresentation,  pressure  by  threats,  intimidation  or  any  other 
sort  of  duress  or  undue  influence,  and  where  there  was  knowledge 
of  what  was  required  of  the  wife  and  an  intention  on  her  part  to 
do  it  of  her  own  free  will  and  presenting  only  the  one  point  of 
absence  of  independent  advice. 

In  Turnhull  & Co.  v.  Duval,  [1902]  4 A.C.  429,  their  Lord- 
ships  of  the  Judicial  Committee  left  open  the  question  whether 
relief  could  be  given  on  that  sole  ground.  Lord  Lindley  saying 
(page  434)  : ‘‘Whether  the  security  could  be  upheld  if  the  only 
ground  for  impeaching  it  was  that  Mrs.  Duval  had  no  independ- 
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-ent  advice  has  not  really  to  be  determined.  Their  Lordships  are 
not  prepared  to  say  it  could  not.” 

Bischoff^s  Trustee  v.  Frank  (1903),  89  L.T.R.  188,  touches  the 
point  somewhat  nearly,  but  the  decision  did  not  proceed  upon 
that  ground  for  it  was  found  that  the  wife  did  not  understand 
the  nature  and  effect  of  the  transaction,  and  that  her  husband  and 
Bischoff,  to  whom  the  security  was  given,  knew  that  she  did  not. 

The  case  was  referred  to  apparently  with  favour  in  Chaplin 
& Co.,  Limited  v.  Brammall,  [1908]  1 K.B.  233,  at  p.  237.  There, 
however,  it  was  shewn  that  the  wife’s  signature  had  been  put  by 
her  to  the  instrument  of  guaranty  upon  its  being  placed  before 
her  by  her  husband,  who  told  her  to  sign  it,  and  she  did  so  with- 
out reading  it  or  its  being  read  to  her,  and  without  her  knowledge 
of  Avhat  it  was  or  what  use  was  intended  to  be  made  of  it ; and  it 
was  also  found  that  her  husband  was  the  agent  of  the  plaintiff. 
There  are  observations  in  the  judgment  of  Vaughan  Williams, 
L.J.,  that  appear  to  support  the  contention  of  the  plaintiff  in 
this  case.  But  whatever  the  conclusion  of  the  English  Courts 
may  be  when  the  actual  case  arises,  it  would  seem^hat  so  .far  as 
this  province  is  concerned  the  law  has  been  declared  by  the 
Supreme  Court  in  Cox  v.  Adams  (1904),  35  S.C.R.  393.  It  is  said 
that  the  facts  of  that  case  did  not  call  for  a decision  on  the  exact 
point.  But  however  that  may  be  it  seems  clear  that  the  majority 
of  the  Court  were  of  opinion  that  it  ought  to  be  dealt  with  and 
decided,  and  that  they  did  decide  it  in  accordance  with  the  plain- 
tiff ’s  contention  here.  The  facts  were  that  the  wife  and  daughter 
of  a man  heavily  indebted  to  one  Walmsley  had  signed  notes 
made  in  favour  of  the  debtor,  but  intended  to  be  delivered  to  the 
creditor  as  security  for  his  claim,  and  which  were  given  to  him 
for  that  purpose.  Neither  of  the  makers  had  independent  advice. 
Upon  suit  against  them  for  recovery  of  the  amount  of  the  notes  it 
was  held  by  a majority  in  the  Supreme  Court  that  both  were  en- 
titled to  be  discharged  from  liability.  It  is  unnecessary  to  discuss 
the  grounds  on  which  the  daughter  was  released.  Dealing  with  the 
case  of  the  wife,  Girouard,  J.,  said  (p.  411)  : “But  is  Mrs.  Cox 
standing  in  a different  position  from  that  of  her  daughter  ? That 
is  the  last  question  we  have  to  examine.  Was  she  not  like  her 
daughter,  known  to  Walmsley,  to  be  under  the  control  and  in- 
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fluence  of  her  husband?”  Further  on  he  said:  '‘The  point  does 
not  seem  to  be  settled  by  authority,  binding  upon  us.  There  are 
decisions  pro  and  con  . . ” Then,  after  referring  to  Turnbull  v. 
Duval  {supra),  and  reading  the  passage  already  quoted  from 
the  judgment,  he  said  (p.  412)  : "Relief  was  granted,  but  to  do 
so  in  the  present  case,  the  point  of  law  must,  I conceive,  be  deter- 
mined.” He  proceeded  to  deal  with  it  and  came  to  the  conclu- 
sion that  the  presumption  of  influence  and  dominion  exercised 
by  the  husband  over  his  wife  existed  and  was  not  rebutted  in  the 
absence  of  independent  advice.  Davies,  J.,  discussing  the  case 
from  the  same  point  of  view  came  to  the  same  conclusion.  He 
said  (p.  415)  : "I  adopt  the  reasoning  and  conclusion  of  my 
brother  Girouard  so  far  as  Mrs.  Cox ’s  case  is  concerned.  ’ ’ And 
again  (p.  419)  : "On  the  whole,  and  after  much  consideration,  I 
am  of  opinion  that,  on  grounds  of  public  policy,  the  safest  and 
best  rule  to  adopt  is  to  hold  that  the  confidential  relations  exist- 
ing between  the  husband  and  wife  bring  them  within  the  rule 
established  by  Huguenin  v.  Baseley,  14  Yes.  273.” 

Sedgewick,  J.,  dealt  with  the  case  upon  a different  ground,  i.e., 
of  a deliberate  fraud  practiced  by  the  husband  and  Walmsley 
upon  the  wife  and  daughter,  but  his  opening  remark  is  (p.  394)  : 
"I  entirely  agree  with  the  conclusions  at  which  my  brother 
Girouard  has  arrived  in  his  very  able  and  exhaustive  judg- 
ment. ...” 
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The  Chief  Justice  was  of  opinion  that  both  should  be  held 
liable.  Killam,  J.,  was  of  opinion  that  Mrs.  Cox  should  not  be 
relieved  and  he  differed  with  the  majority  in  their  view  of  the 
law.  But  the  result  of  the  opinions  expressed  seems  to  be  that 
transactions  such  as  are  in  question  here  cannot  be  upheld  in 
the  absence  of  independent  advice. 

Having  regard  to  the  freedom  now  accorded  to  married 
women  in  this  Province  to  deal  with  their  separate  estate  as 
freely  and  effectually  as  a feme  sole,  it  may  seem  strange  that 
safeguards  are  to  be  adopted  which  are  not  required  and  could 
not  be  called  for  in  the  case  of  a feme  sole.  Of  course,  even  the 
latter  is  entitled  to  protection  to  some  extent  against  voluntary 
alienation  and  against  fraud  or  undue  influence  in  a proper 
case.  But  charges  of  this  nature  may  be  rebutted  in  other  ways 
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than  by  shewing  that  there  was  independent  advice,  e.g.,  by 
shewing  the  righteousness  of  the  transaction,  or  that  it  was 
entered  into  with  a full  appreciation  of  the  purposes  for  which 
it  was  intended,  and  its  nature  and  effect  were  fully  understood. 
But  the  law  does  not  seem  to  have  reached  that  point  in  the  case 
of  a married  woman  dealing  with  her  husband.  She  must,  it 
seems,  be  protected,  not  only  against  her  husband,  but  against 
herself,  so  that  even  in  a case  where,  as  in  the  present  one,  she 
would  reject  the  suggestion  of  the  intervention  of  an  independ- 
ent adviser,  and  refuse  absolutely  to  be  guided  by  any  but  her 
own  judgment,  she  is  utterly  incapacitated,  and  the  position  is 
that  no  one  can  safely  deal  with  her  in  respect  of  a transaction  in 
which  her  husband  is  personally  interested. 

That  being  so  this  action  should  not  have  been  dismissed  and 
the  judgment  therefore  cannot  stand.  • 

Then  arises  the  question  of  the  proper  disposition  to  be  now 
made  of  the  case.  The  learned  trial  Judge  did  not,  of  course, 
deal  with  this  subject,  nor  consider  to  what  extent  or  upon  what 
terms  the  final  agreement  of  settlement  and  release  between  the 
parties  should  be  set  aside.  In  the  view  he  took  it  was  unneces- 
sary for  him  to  enter  upon  any  enquiry  upon  that  branch  of  the 
case.  Besides,  John  Stuart  was  not  then  a party  to  the  action. 
It  does  not  seem  proper  that  the  latter  should  be  relieved  to  any 
extent  from  the  effect  of  his  acts  and  agreements.  Nor  would 
it  be  proper  to  withdraw  from  the  bank  any  property  or  security 
which  can  be  shewn  to  have  belonged  to  him,  and  which  went 
to  the  bank  in  part  satisfaction  of  its  claim.  Neither  would  it 
be  equitable  that  the  release  of  all  claims  against  him  given  by 
the  bank  as  one  of  the  terms  of  the  final  settlement  and  agree- 
ment should  stand  and  operate  as  a bar  to  the  assertion  by  the 
bank  of  every  remedy  it  may  still  have  against  John  Stuart. 
Neither  should  any  bar  of  the  Statute  of  Limitations  or  lapse  of 
time  be  allowed  to  intercept  the  enforcement  of  such  claims  or 
any  part  of  them.  Some  of  these  questions  arise  or  are  suggested 
by  the  additional  pleadings  now  on  the  record  and  further  evi- 
dence and  enquiry  seem  to  be  essential  in  order  to  determine  the 
exact  position  and  rights  of  the  parties.  On  this  branch  the  case 
is  not  ripe  for  decision. 
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On  the  whole  and  after  much  consideration  we  are  of  opin- 
ion that  unless  the  parties  agree  otherwise  there  should  be  a 
further  trial  in  respect  of  these  matters  and  of  all  other  matters 
raised  by  the  pleadings  affecting  the  position  of  the  parties  with 
reference  to  the  ownership  of  the  real  and  personal  property 
transferred  to  the  bank  and  affecting  the  obligations,  if  any,  of 
the  bank  to  account  therefor  to  the  plaintiff. 

If,  however,  the  parties  are  willing  there  may  be  a reference 
to  include  all  the  enquiries  and  findings  necessary  to  settle  and 
determine  all  the  questions  raised  in  respect  of  these  matters  in 
which  case  all  costs  from  the  beginning  may  be  reserved  to  be 
disposed  of  on  further  directions. 

In  the  event  of  no  agreement  the  judgment  appealed  from 
will  be  vacated  and  it  will  be  declared  that  the  instruments  men- 
tioned in  the  statement  of  claim  are  not  binding  on  the  plain- 
tiff, and  with  this  declaration  there  will  be  a new  trial  as  to  the 
other  branches  of  the  case. 

And  there  will  be  no  costs  up  to  and  inclusive  of  the  appeal. 

OsLER,  J.A. : — I agree  with  the  judgment  of  the  learned  trial 
Judge.  I think  the  evidence  rebuts  any  inference  that  the  plain- 
tiff was  acting  under  pressure  or  any  undue  infiuence  exerted  by 
her  husband.  She  seems  to  be  a person  capable  of  making  up  her 
own  mind  and  of  forming  and  acting  upon  her  own  uncontrolled 
opinion.  No  fraud  or  deceit  was  practised  upon  her,  and  she 
understood  the  nature  and  effect  of  the  documents  she  signed 
and  their  object.  I think  the  case  of  Cox  v.  Adams  was  success- 
fully distinguished  by  the  learned  trial  Judge,  and  if  anything 
has  been  decided  by  him  contrary  to  what  I am  able  to  under- 
stand to  have  been  actually  decided  in  that  case,  I must  leave  it 
for  a higher  Court  to  discover  it  and  to  say  so. 

I would  dismiss  the  appeal. 

Maclaren,  J.A.,  concurred  with  Osier,  J.A. 

Garrow,  J.A. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  at  the  trial  of  Mabee,  J.,  who  dismissed  the  action. 

The  action  was  brought  to  set  aside  certain  transactions 
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whereby  the  plaintiff  transferred  her  property  to  the  defendants 
in  satisfaction  of  a debt  originating  as  hereafter  appears. 

John  Stuart,  the  plaintiff’s  husband,  was  not  a party  to  the 
action  as  originally  constituted,  but  as  it  seemed  to  follow  that 
if  the  transactions  in  question  were  to  be  set  aside,  the  defendants 
ought  to  be  restored  as  far  as  possible  to  their  original  position 
as  against  him,  this  Court  directed  that  he  should  be  added  as  a 
party  defendant  and  the  pleadings  amended  accordingly. 

The  amended  pleadings  apparently  present  new  issues  of 
fact  which  perhaps  cannot  be  fairlj^  disposed  of  on  the  evidence 
as  it  stands  unless  the  parties  consent.  There  is,  however,  nothing 
to  suggest  that  further  evidence  could  be  given  bearing  upon  the 
question  which  was  before  Mabee,  J.,  and  upon  which  he  pro- 
nounced, and  it  may,  therefore,  I think,  be  now  conveniently 
disposed  of,  leaving  the  other  issues  to  be  determined  upon  a 
new  trial  as  to  them  if  the  parties  so  desire. 

What  may  be  called  the  main  question  practically  involves 
a question  of  law,  for  the  facts  are  not  in  serious  dispute.  And 
the  question  is,  is  the  bank  affected  by  the  circumstance  that  the 
plaintiff  in  the  several  transactions  in  question  acted  without 
independent  advice? 

Many  of  the  facts  and  circumstances  appear  in  the  judgment 
of  Mabee,  J.,  and  I shall  therefore  not  attempt  to  recapitulate 
more  of  them  than  are  necessary  to  state  my  point  of  view. 

John  Stuart,  the  plaintiff’s  husband,  to  whom  she  was  mar- 
ried in  the  year  1856  had  had  a very  successful  business  career 
ending  in  the  president’s  chair  of  an  important  bank,  and  had 
accumulated  some  $200,000  by  his  own  efforts.  His  wife,  the 
plaintiff,  was  also  wealthy  in  her  own  right,  she  having  inher- 
ited from  her  father,  who  died  in  the  year  1886,  a fortune  of 
some  $260,000,  the  management  of  which  she  entrusted  entirely 
to  her  husband.  About  the  year  1886  John  Stuart  became  in- 
terested in  the  Maritime  Sulphite  Co.,  in  the  Province  of  New 
Brunswick.  The  company  was  incorporated  with  a stock  capital 
of  $100,000,  and  John  Stuart  was  a large  stockholder,  and 
finally,  president  of  the  company,  of  which  his  only  son  was 
also  an  officer.  The  company  does  not  appear  to  have  been  at 
any  time  successful,  and  the  directors,  including  John  Stuart. 
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had  before  the  events  now  in  question,  incurred  very  large  per- 
sonal obligations  to  the  defendant,  the  Bank  of  Montreal,  for 
advances  made  to  the  company. 

In  the  year  1896  a Mr.  Lee,  who  had  been  associated  in  the 
company  with  John  Stuart,  refused  to  join  in  a guarantee  to 
the  defendant,  the  Bank  of  Montreal,  with  John  Stuart  and 
others,  guaranteeing  still  further  advances  to  the  company  by 
the  bank,  and  in  a letter  dated  February  6th,  1896,  John  Stuart 
wrote  to  the  bank  thus:  ''Matters  therefore  stand  thus:  Mr. 
Lee  will  either  sign  the  guarantee  in  a day  or  two,  or  agree  with 
me  for  a substitute.  In  the  latter  case  my  wife  will  join  me  in 
the  guarantee  and  I now  submit  her  name  to  you  for  that  pur- 
pose.’’ To  which  the  bank  next  day  replied:  "I  think  it  only 
reasonable  to  ask  that  if  you  offer  Mrs.  Stuart’s  guarantee  you 
should  furnish  us  with  a statement  of  her  means  and  ability  to 
make  it  good.”  On  February  12th,  1906,  in  a letter  to  Alexander 
Bruce,  another  of  those  associated  in  the  Sulphite  Company  as 
shareholder  and  director,  and  as  having  incurred  like  the  others 
a personal  obligation  to  the  bank,  John  Stuart  said,  after  dis- 
cussing various  suggestions  for  the  relief  of  the  company:  "It 
is,  of  course,  most  vital  to  me  to  save  this  property  in  which  my 
all  is  invested,  and  it  is  of  no  small  consequence  to  all  concerned 
for  all  have  not  merely  an  interest  in  the  value  that  is  expected 
to  be  given  to  the  stock,  but  also  perhaps  a more  serious  respon- 
sibility contingent  on  the  unpaid  debt  to  the  Bank  of  Montreal.” 
And  in  a letter  dated  February  18th,  1896,  he  answered  the 
bank’s  enquiry  as  to  his  wife’s  means  thus:  "In  a general  way 
I reply  that  she  owns  bank  and  other  stocks  to  the  value  of  about 
$100,000;  mortgages,  $70,000;  and  real  estate  from  $50,000  to 
$70,000.”  On  February  19th  the  bank  wrote  to  the  Mr.  Bruce 
mentioned,  who  was  also  the  bank’s  solicitor  at  the  city  of  Hamil- 
ton, where  the  plaintiff  and  her  husband  resided,  in  these  words : 

' ' I enclose  a memo.  I got  in  Toronto  not  long  ago  respecting  Mrs. 
Stuart’s  father’s  will  for  your  information,  and  I should  like  to 
have  your  professional  opinion  of  her  legal  ability  and  right  to 
bind  all  the  estate  by  endorsement  or  guarantee,  and  your  opin- 
ion also  as  to  its  value,  and  if  unencumbered.”  To  which  Mr. 
Bruce  replied  by  letter  on  the  21st  of  February,  1896,  enclosing 
his  opinion,  which,  however,  is  not  produced. 
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Then  on  February  24th,  1896,  the  plaintiff  and  her  husband 
signed  a guarantee  to  the  bank  guaranteeing  the  advances  which 
had  been  made  at  Chatham,  N.B.,  to  the  Sulphite  Go.  and  future 
advances,  not  to  exceed  in  all  $100,000,  and  to  stand  as  a con- 
tinuing security  until  withdrawn  in  writing.  This  guarantee 
was  prepared  by  Mr.  Bruce  apparently  as  solicitor  for  the  bank. 
He  also  prepared  and  obtained  execution  by  the  plaintiff  of  the 
second  guarantee  two  years  later  and  continued  to  act  for  the 
bank  in  the  subsequent  negotiations  which  finally  resulted  in 
the  transfer  of  the  plaintiff’s  property  and  the  so-called  settle- 
ment between  the  bank,  the  plaintiff  and  her  husband. 

It  is  not,  I think,  needful  to  follow  in  detail  the  transactions 
subsequent  to  the  first  guarantee.  If  the  first  guarantee  cannot 
stand  as  against  her,  the  subsequent  one,  and  the  transfers  of  her 
property  to  the  bank  in  settlement  of  her  liability,  so  far  at  least 
as  the  plaintiff  is  concerned,  must  also  fall,  because  the  objec- 
tion on  which  she  relies  applies  equally  to  the  first  guarantee  and 
to  all  that  followed. 

The  case  stated  in  the  statement  of  claim  briefly,  is  that  the 
defendants,  the  Bank  of  Montreal,  by  undue  influence  exercised 
through  the  plaintiff’s  husband,  obtained  the  guarantees  and 
property  in  question,  and  that  the  plaintiff  had  no  independent 
advice.  The  claim  as  thus  stated  was  not  proved,  because,  as  I 
have  shewn  by  the  correspondence,  the  first  suggestion  of  a 
guarantee  came  to  the  bank  from  the  plaintiff’s  husband.  He 
was  not  requested  by  the  bank  to  do  anything,  and  what  in  fact 
was  done  was  done  by  him  for  his  own  purposes,  the  bank  merely 
accepting  the  results.  However,  this  would,  I think,  not  be 
matter  of  substance,  but  of  a proper  amendment,  and  the  case 
was,  quite  properly,  argued  before  us  on  the  broad  footing  of 
undue  influence  practised  by  the  husband,  and  the  absence  of 
independent  advice,  and  it  is  that  aspect  of  the  case  with  which 
I now  purpose  to  deal. 

That  in  fact  the  plaintiff  had  no  independent  advice  is  prac- 
tically not  in  dispute.  She  swears  that  she  had  not,  and  Mr. 
Bruce  must  have  known  the  fact,  and  indeed  states  that  he  did 
not  consider  it  necessary.  He  does,  however,  state,  and  it  so 
appears  in  the  correspondence  between  him  and  the  bank  written 
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at  the  time,  that  he  understood  that  the  proposal  to  give  the 
guarantee  had  been  discussed  between  the  plaintiff  and  her 
children,  whom,  the  bank  had  suggested  in  a letter  to  Mr.  Bruce, 
should  be  joined  in  the  guarantee.  This,  too,  is  positively  denied 
by  the  plaintiff.  Her  son  and  son-in-law,  Mr.  Banquier,  were 
unfortunately  both  dead  before  the  trial.  Her  daughter,  Mr. 
Banquier ^s  widow  (who  had  married  again),  was  called,  and  by 
her  testimony,  so  far  as  it  went,  supported  her  mother’s  state- 
ment. 

The  plaintiff  had  been  for  some  years  before  the  first  guar- 
antee was  given  in  poor  health.  She  was  not,  at  any  time,  ac- 
customed to  business  and  entirely  trusted  her  husband,  who 
managed  all  her  affairs.  She  knew,  in  a general  way,  that  her  hus- 
band had  put  large  sums  of  his  own  money  into  the  Sulphite 
Company,  and  that  in  giving  the  guarantee  she  was  incurring  an 
obligation  to  the  bank  in  his  aid  in  connection  with  the  affairs  of 
the  company. 

Mr.  Bruce  says  the  guarantee  was  read  over  and  explained 
to  the  plaintiff,  and  this  she  does  not,  I think,  implicitly  deny. 
But  no  one  pretends  to  say  that  she  was  made  aware  of  or  knew 
the  true  position  of  the  affairs  into  the  midst  of  which  she  was 
about  to  venture,  for  instance,  the  practically  desperate  financial 
condition  of  the  company,  the  large  indebtedness  already  exist- 
ing to  the  bank,  the  extent  of  the  personal  responsibility  for  the 
company’s  debts  already  incurred  by  her  husband,  and  that  as 
was  the  fact  he  had  practically  embarked  or  placed  in  peril  his 
whole  means  in  the  effort  to  support  the  company.  She  says,  as 
was  no  doubt  also  the  fact,  that  no  pressure  was  employed  by 
her  husband,  that  she  signed  the  guarantee  willingly,  and  she 
even  goes  so  far  as  to  say  that  had  independent  advice  before 
doing  so  been  suggested  she  would  have  scorned  the  suggestion. 
Independent  advice  might  not,  therefore,  have  prevented  her 
from  doing  as  she  did,  but  who  can  say?  That  it  was  a most 
unwise  thing  under  the  circumstances  requires  no  “hindsight” 
wisdom.  Had  a solicitor,  not  interested  in  the  paper  company, 
been  consulted  and  been  told  the  real  facts,  it  is  inconceivable 
that  he  would  not  have  warned  her  of  the  extreme  danger  and 
unwisdom  of  what  was  proposed,  and  that  he  would  not  have  ad- 
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vised  in  the  most  positive  terms  against  it.  And  if  she  still  re- 
fused to  be  guided  it  is  not  too  much  to  say  that  he  might  even 
have  properly  gone  the  length  of  at  least  a remonstrance  to  her 
husband,  and  to  her  children,  all  of  v^hom  were,  of  course,  inter- 
ested. What  is  required  of  a solicitor  in  such  circumstances  was 
recently  pointed  out  in  Powell  v.  Powell,  [1900]  1 Ch.  243,  ap- 
proved in  the  Court  of  Appeal  by  Stirling,  L.J.,  in  Wright  v. 
Carter,  [1903]  1 Ch.  27,  at  p.  57,  from  which  it  is  apparent  that 
something  beyond  merely  offering  advice  may  reasonably  be  ex- 
pected from  him. 

Mabee,  J.,  seems  to  have  considered  that  the  rule  re- 
quiring independent  advice  in  some  way  interferes  with  a 
married  woman’s  right  under  the  law  to  dispose  of  her  estate. 
That  view,  however,  is,  I think,  erroneous.  The  rule  applies  to 
every  one  standing  in  a confidential  relation  to  the  person  with 
whom  the  transaction  takes  place.  Its  true  meaning  is  no  doubt 
that  so  succinctly  stated  by  Bowen,  L.J.,  in  Allcard  v.  Skinner 
(1887),  36  Ch.D.  145,  at  p.  190,  where  he  says  the  rule  '4s  not  a 
limitation  placed  on  the  action  of  the  donor,  it  is  a fetter  placed 
upon  the  conscience  of  the  recipient  of  the  gift,  and  one  which 
arises  out  of  public  policy  and  fair  play.”  The  rule  itself  is 
thus  stated  in  Rhodes  v.  Bate  (1865),  L.R.  1 Ch.  252,  at  p.  257, 
by  Turner,  L.  J. : " I take  it  to  be  a well  established  principle  of 
this  court  that  persons  standing  in  a confidential  relation 
towards  others  cannot  entitle  themselves  to  hold  benefits  which 
those  others  may  have  conferred  upon  them,  unless  they  can  shew 
to  the  satisfaction  of  the  Court  that  the  persons  by  whom  the 
benefits  have  been  conferred  had  competent  and  independent 
advice  in  conferring  them.  This,  in  my  opinion,  is  a settled 
general  principle  of  the  Court,  and  I do  not  think  that  either 
age  or  capacity  of  the  person  conferring  the  benefit,  or  the 
nature  of  the  benefit  conferred,  affects  this  principle.” 

And  the  rule  as  thus  stated  has  been  repeatedly  affirmed  both 
in  our  own  Courts  and  in  England.  See  Cox  v.  Adams,  35  S.C.R. 
393 ; McCaffrey  v.  McCaffrey,  18  A.R.  599 ; Liles  v.  Terry  and 
Wife,  [1895]  2 Q.B.  679,  683,  684,  686;  Be  Witte  v.  Anderson, 
80  L.T.R.  207;  Kempson  v.  Ashhee  (1874),  L.R.  10  Ch.  15; 
Mitchell  V.  Homfray  (1881),  8 Q.B.D.  587,  at  p.  591;  Irwin  v. 
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Young  (1881),  28  Gr.  511;  Dawson  v.  Dawson  (1866),  12  Gr. 
278,  and  the  cases  before  cited  to  which  might,  if  useful,  be 
added  many  others.  And  that  a confidential  relationship  with- 
in the  rules  applies  to  the  case  of  husband  and  wife  seems  now 
after  some  doubt  to  be  beyond  question:  see  Cox  v.  Adams, 
supra;  Bischoff’s  Trustees  v.  Frank,  89  L.T.R.  188;  Chaplin  & 
Co.,  Limited  v.  Brammall,  [1908]  1 K.B.  233;  Turnbull  (&  Co. 
V.  Duval,  [1902]  A.C.  429.  Whether  the  rule  so  clearly  and 
definitely  expressed  admits  of  an  exception,  in  other  words, 
whether  it  must  now  be  regarded  as  a rule  of  law,  or  merely  as 
one  of  evidence  may  perhaps  not  be  so  definitely  settled:  see 
Turnbull  & Co.  v.  Duval,  supra,  and  per  Parker,  J.,  in  Allison 
V.  Clayhills  (1907),  97  L.T.R.  709,  at  p.  712,  but  at  all  events  it 
should,  in  my  opinion,  be  applied  in  this  case,  with  the  result 
that  the  transactions  attacked  cannot  stand  unless  it  can  be  held 
that  the  defendants,  the  Bank  of  Montreal,  are  not  affected  by  the 
absence  of  a compliance  with  it.  And  this,  in  the  light  of  the 
cases  before  referred  to,  of  Cox  v.  Adams,  Bischoff’s  Trustees  v. 
Frank,  and  Chaplin  & Co.  v.  Bj^ammall,  seems  also  to  have  been 
determined  adversely  to  the  defence,  because  it  is  quite  clear  that 
the  bank  was  throughout  fully  alive  to  the  fact  that  they  were 
dealing  with  a married  woman,  and  therefore  had  notice  of  the 
equity  upon  which  she  now  claims  relief.  And  the  evidence 
would  even  warrant  the  inference  that  they  had  express  notice 
through  their  solicitor,  Mr.  Bruce,  of  the  absence  of  independent' 
advice. 

There  is  nothing,  in  my  opinion,  in  the  circumstance  that 
John  Stuart  obtained  transfers  of  stock  in  the  company  from 
his  associates  to  the  plaintiff  on  the  occasion  of  the  first  guar- 
antee. These  she  really  knew  nothing  about.  She  made  no  bar- 
gain for  such  transfers,  and  the  transfers  themselves  appear  to 
have  been  of  no  value  even  then,  although  that  is  perhaps  of  no 
consequence — and  she  certainly  did  not  enter  into  the  guarantee 
as  a business  venture  for  the  consideration  either  in  whole  or  in 
part  of  such  transfers — but  to  oblige  her  husband  and  for  no 
other  reason  or  consideration. 

The  transactions,  therefore,  wherebj^  the  property  of  the 
plaintiff  was  received  by  the  defendant,  the  Bank  of  Montreal, 
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in  satisfaction  of  the  plaintiff’s  liability  upon  the  guarantees 
in  the  pleadings  mentioned  should  be  set  aside  and  the  further 
proceedings  had  as  pointed  out  in  the  judgment  of  the  learned 
Chief  Justice  of  this  Court. 

A.  H.  F.  L. 


Garrow,  J.A. 


[IN  THE  COURT  OF  APPEAL.] 


C.A.  Johnston  v.  Dominion  op  Canada  Guarantee  and  Accident 
1908  Insurance  Compana^ 


Feb.  7. 
Nov.  10. 


Insurance — Condition  Limiting  Time  for  Proofs  of  Loss — Requirement  of  Im- 
mediate Notice — Foreign  Administrator — Relief  from  Forfeiture — Jurisdic- 
tion— Judicature  Act — R.S.O.  1897,  ch.  51,  sec.  57,  sub-sec.  3. 


A condition  in  a personal  accident  insurance  policy  provided  that  “immediate 
written  notice  with  full  particulars  and  full  name  and  address  of  insured 
is  to  be  given  to  the  company  at  Toronto  of  any  accident  and  injury  for 
which  claim  is  made.  Unless  affirmative  proof  of  death,  loss  of  limb,  or 
sight,  or  duration  of  disability,  and  of  their  being  the  approximate  result 
of  external  violent  and  accidental  means,  is  so  furnished  within  thirteen 
months  from  the  time  of  such  accident,  no  claim  based  thereon  shall  be 
valid.’’ 

An  appeal  from  the  judgment  of  Boyd,  C.,  at  the  trial,  in  favour  of  the  plain- 
tiff, the  administrator  of  the  insured,  for  the  amount  of  the  policy,  was 
allowed,  where  although  written  notice  of  the  killing  of  the  insured  by  a 
railway  train  and  the  time  when  and  the  place  where  he  was  killed  was 
given  as  required  by  the  above  condition,  affirmative  proof  of  death  and 
of  its  being  the  approximate  result  of  external  violent  and  accidental 
means  within  thirteen  months  from  the  time  of  the  accident  was  not  fur- 
nished as  required  by  the  same  condition: — 

Held,  by  Moss,  C.J.O.,  and  Meredith,  J.A.,  that  the  notice  and  proof  required 
in  this  condition  were  two  separate  and  distinct  things,  and  although  proof 
may  amount  to  notice,  mere  notice  is  not  proof. 

The  condition  was  reasonable,  and  neither  under  sec.  57,  sub-sec.  3,  of  the 
Judicature  Act,  R.S.O.  1897,  ch.  51,  which  empowers  the  High  Court  to 
relieve  against  penalties  and  forfeitures,  nor  otherwise,  was  there  power 
to  relieve  against  the  consequences  of  non-compliance  with  its  provisions. 
Per  Boyd,  C.,  and  Moss,  C.J.O.: — If  a foreign  administrator  of  a deceased 
person  brings  action  in  this  Province  for  money  to  which  the  latter  was 
entitled,  and  pending  proceedings  obtains  ancillary  letters  here,  the  title 
thus  obtained  relates  back  to  the  issue  of  the  writ  and  supports  the  action. 
Per  Boyd,  C.: — Immediate  notice  in  the  above  condition  means  reasonably 
expeditious  notice. 

This  was  an  appeal  by  the  defendants  from  the  judgment  in 
this  action  which  was  brought  by  the  administrator  of  August 
Anderson  under  the  circumstances  in  the  judgments,  to  recover 
the  amount  of  an  accident  insurance  policy  on  the  life  of  the 
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deceased.  The  action  was  tried  before  Boyd,  C.,  and  a jury  at 
Toronto  on  January  14th,  1908,  and  resulted  in  a verdict  of 
$1,C00  for  the  plaintiff.  ITis  Lordship  reserved  his  judgment. 

J.  A.  Macintosh,  for  the  plaintiff. 

H,  E.  Bose,  for  the  defendant. 

February  7.  Boyd,  C.  : — The  line  of  defence  raised  for  the 
first  time  in  the  written  reasons  handed  in,  that  this  action  is 
prematurely  brought  because  three  months  have  not  elapsed 
since  proof  of  loss  received,  is  not  open  upon  the  pleadings.  No 
such  contention  is  upon  the  record,  though  there  have  been  many 
amendments;  it  is  far  from  meritorious;  and  it  is  altogether  in- 
congruous with  the  other  lines  of  defence,  which  insist  upon  no 
proper  preliminary  proofs  being  given.  I do  not,  therefore,  con- 
sider it  as  available  to  the  company. 

2.  The  next  defence  I deal  with  is  that  immediate  notice  was 
not  given  pursuant  to  sec.  8 of  the  conditions.  That  reads : ‘ ‘ Im- 
mediate written  notice  with  full  particulars  and  full  name  and 
address  of  insured  is  to  be  given  to  the  company  at  Toronto  of 
any  accident  and  injury  for  which  claim  is  made.”  That  is 
explained  by  the  company’s  own  indorsement  on  the  policy,  on 
which,  after  “Notice”  in  large  letters,  it  is  printed:  “In  the 
event  of  death  ...  of  the  insured,  full  particulars  how, 
when,  and  where  the  accident  happened,  and  its  result  should  be 
given  immediately  to  the  general  manager.  ’ ’ Fifteen  days  after 
the  accident,  which  happened  in  British  Columbia,  the  official 
administrator  of  the  county  of  Kootenay,  in  that  Province,  thus 
advised  the  general  manager:  “On  the  subject  of  August 
Anderson,  deceased:  I have  taken  charge  of  his  estate  and  find 
among  his  papers  your  policy  No.  8187,  and  I beg  to  inform  you 
that  he  died  on  the  6th  instant,  having  been  killed  by  a Canadian 
Pacific  train  near  Jaffray,  B.C.  Please  send  me  blanks  for  proof 
of  death,  etc.”  (It  is  admitted  that  by  clerical  error  the  date 
of  his  letter  should  be  September,  and  not,  as  it  is  in  fact  dated, 
August.  There  is  no  doubt  the  death  was  on  6th  September, 
1903.) 

This  information  from  a properly  qualified  official,  whose 
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duty  required  him  to  know  the  facts,  gave  information  of  the 
‘‘how,  when  and  where”  the  death  occurred.  His  official  status  is 
defined  by  the  British  Columbia  Statute,  R.S.B.C.  1897,  eh.  146, 
as  amended  by  Act  of  1900,  sec.  6. 

The  company  acknowledged  the  receipt  of  the  letter  on  29th 
September,  and  spoke  of  it  as  “notification  of  accidental  death” 
— called  attention  to  the  fact  that  the  policy  was  payable  to  the 
brother  of  the  deceased,  and  sent  on  papers  for  the  purpose  of 
filing  claim. 

In  these  circumstances,  the  company  should  be  prevented 
from  sheltering  themselves  under  the  elastic  word  ‘ ‘ immediate.  ’ ’ 
They  received  proper  and  full  notice  with  reasonable  expedi- 
tion, and  they  acted  upon  it,  and  cannot  now  invoke  this  term 
of  their  conditions. 

It  turned  out  that  the  beneficiary,  the  brother,  had  died  in 
Clay  county.  State  of  Minnesota,  in  March,  1902,  and  hence  ap- 
parently arose  the  subsequent  delay  in  connection  with  a diffi- 
cult and  troublesome  search  after  facts. 

The  next  line  of  defence  that  the  company  fall-back  upon  is 
thus  taken : “Unless  affirmative  proof  of  death, -etc.,  . . . and 
of  this  being  the  approxim'ate  result  of  external,  violent,  and 
accidental  means,  is  so  furnished  within  13  months  from  the 
time  of  such  accident,  no  claim  based  thereon  shall  be  valid.” 


At  this  point  it  may  be  Avell  to  give  the  chronology  of  the 
case. 

[His  Lordship  then  proceeded  to  do  this,  and  continued.] 

The  cause  came  on  for  trial  before  a jury  on  January  15th, 
1908,  and  it  was  then  arranged  that  the  only  issue  to  be  tried  by 
them  was  as  to  the  manner  of  death,  whether  it  was  the  result 
of  intoxication,  fits,  vertigo,  or  exposure  to  unnecessary  danger, 
or  accident.  The  jury  found  the  latter,  and  that  it  was  without 
negligence  on  the  part  of  the  insured. 

The  other  issues  were  left  to  be  disposed  of  by  me  after 
written  arguments  were  submitted. 

After  this  digression,  I return  now  to  the  language  of  the 
policy.  The  clause  beginning  “Unless  affirmative  proof”  is 
very  vague,  and,  if  so,  is  to  be  taken  most  strongly  against  the 
company.  What  is  meant  by  “unless  proof  . . . is  so  furn- 
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ished  within  13  months?”  Does  it  not  throw  one  back  to  the 
prior  clause,  which  provides  for  ‘‘full  particulars?”  The  lan- 
guage of  Martin,  B.,  in  Ayles  v.  South  Eastern  B.W.  Go.  (1868), 
L.R.  3 Ex.  146,  at  p.  149,  is  somewhat  apt:  “Proof  of  a fact  is 
one  thing;  and  ‘evidence’  of  it  to  go  to  a jury  is  another.  The 
law  does  not  require  absolute  proof,  but  reasonable  evidence.” 
Our  own  statute,  R.S.O.  1897,  ch.  203,  sec.  80,*  also  assists  when 
it  provides  that  every  lawful  claim  against  an  insurance  com- 
pany “shall  become  legally  payable  on  the  expiration  of  60  days 
after  reasonably  sufficient  proof  has  been  presented  to  the  cor- 
poration.” 

Touching  the  notice  of  death  to  be  immediately  given,  the 
reason  and  object  of  this  has  been  pointed  out  in  the  Irish 
Courts  in  cases  where  the  provisions  are  much  more  stringent 
than  the  one  in  hand:  where  notice  of  death  was  to  be  given 
within  10  days,  stating  the  number  of  policj^,  nature  and  date 
of  injuries,  place  where  and  manner  in  which  received,  etc.,  and 
time  was  made  of  the  essence  of  the  policy,  the  Judges  say:  In 
order  to  protect  themselves  against  unfounded  or  aggravated 
claims,  it  was  very  important  that  they  {i.e.,  the  company) 
should  in  every  instance  in  which  a casualty  shall  occur  likely 
to  originate  a case  against  them,  have  the  earliest  opportunity, 
when  the  facts  should  be  recent,  and  when  evidence  could  be 
more  easily  and  satisfactorily  procured  than  it  could  be  after  the 
lapse  of  any  considerable  time,  of  inquiring  into  the  circum- 
stances of  the  casualty,  the  nature  of  the  injury,  and  the  posi- 
tion of  the  assured.  That  is  the  language  of  Pigot,  C.B.,  in 
Gamble  v.  Accident  Assurance  Co.  (1869),  Ir.  R.  4 C.L.  204, 
adopted  by  the  Court  in  Patton  v.  Employers’  Liability  Assur- 
ance Corporation  (1887),  20  L.R.  Ir.  93. 

Again,  as  to  the  reason  and  objects  of  the  provisions  (follow- 
ing the  immediate  notice)  of  furnishing  “preliminary  proofs” 
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* 80.  Every  lawful  claim  against  an  insurance  corporation  under  any  con- 
tract within  the  meaning  of  section  2 shall  become  legally  payable  on  the 
expiration  of  sixty  days  after  reasonably  sufficient  proof  has  been  furnished 
to  the  corporation  of  the  happening  of  the  event  on  which  such  claim  was 
by  said  contract  to  accrue,  and,  where  property  was  insured,  after  like  proof 
of  such  additional  matters  as  the  law  requires;  and  any  rules,  conditions,  or 
stipulations  to  the  contrary  shall  as  against  the  assured  be  void;  but  the 
insurance  corporation  may  in  its  discretion  pay  the  claim  at  any  time  before 
the  expiration  of  the  sixty  days. 
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with  full  particulars  of  the  loss,  etc.,  the  law  is  very  clearly 
expounded  by  Pollock,  C.B.,  in  Mason  v.  Harvey  (1853),  8 Ex. 
819,  at  p.  821.  ‘‘Pull  particulars,”  he  says,  “must  mean  the 
best  particulars  the  assured  can  reasonably  give.  . . As  to 

the  condition  for  the  delivery  of  particulars  of  loss,  its  meaning 
is  that  the  assured  will  within  a convenient  time  (in  the  particu- 
lar case  3 months)  after  the  loss,  produce  to  the  company  some- 
thing which  will  enable  them  to  form  a judgment  as  to  whether 
or  no  he  has  sustained  a loss.  Such  a condition  is  in  substance 
most  reasonable,  otherwise  a party  might  lie  by  for  4 or  5 years 
after  the  loss  and  then  send  in  a claim  when  the  company  had 
perhaps  no  means  of  investigating  it.  ’ ’ 

In  this  policy,  as  I have  indicated,  the  two  parts  of  the  con- 
dition as  to  immediate  written  notice  and  the  affirmative  proof 
of  death  within  13  months  appear  to  be  blended  together — the 
one  referring  to  and  explicable  b}^  the  other.  No  penalty  is 
attached  to  the  failure  to  give  immediate  notice — the  penalty  is 
attached  to  the  affirmative  proof  clause,  and  is,  that  if  that  is 
not  observed  within  the  time-limit,  ‘ ‘ no  claim  based  thereon  shall 
be  valid.”  The  office,  purpose  and  reason  of  the  two  things  is 
the  same,  and  if  reasonably  sufficient  information  of  credible 
' character  is  communicated  in  the  first  instance  after  the  death, 
it  is  not,  in  my  judgment,  open  to  the  company  to  object  that 
something  more  elaborate  should  be  given  at  a later  stage.  I 
think  the  effect  of  the  statute  would  sanction  this  position  (ch. 
203,  sec.  80),  that  if  at  any  time,  pursuant  to  the  call  of  the  com- 
pany, reasonably  sufficient  proof  {i.e.,  evidence)  has  been  furn- 
ished of  the  happening  of  the  event  upon  which  the  claim  to 
indemnity  is  by  the  policy  to  accrue,  then  60  days  thereafter 
that  claim  becomes  legally  payable  and  enforceable  in  the  Courts. 

In  each  case  the  question  to  be  considered  is  whether  the 
requirements  of  the  company  reasonably  interpreted  have  been 
reasonably  complied  with  on  the  part  of  the  assured  or  his  repre- 
sentative. As  put  by  Mr.  Justice  Sedgewick  in  Nixon  v.  Queen 
Insurance  Co.  (1893),  23  S.C.R.  26,  at  p.  30,  it  is  a question  of 
fact  whether  the  plaintiff  had  delivered  as  particular  an  account 
of  his  loss  as  the  nature  of  the  case  admitted  of.  I can  con- 
ceive of  cases  in  which  it  might  be  absolutely  impossible  for  a 


XVII.] 


ONTARIO  LAW  REPORTS. 


467 


claimant  to  deliver  any  account  whatever,  but  the  existence  of 
that  impossibility  would  be  for  the  jury  (or  other  forum  of 
trial). 

The  first  thing  to  be  observed  is  that  the  company  had 
timely  warning  and  notice  from  the  official  administrator  of  the 
time,  place,  and  manner  of  the  death — so  as  to  enable  the  com- 
pany to  make  all  such  inquiries  and  investigations  as  they  might 
deem  proper  for  their  protection  while  yet  the  facts  were  easily 
procurable.  The  representative  of  the  deceased  was  not  in 
existence  till  the  end  of  July,  1904,  more  than  ten  months  after 
the  death.  His  affidavit  is  made  next  month,  in  August,  but  it 
does  not  and  could  not  contain  any  “affirmative  proof,’’  for 
such  knowledge  he  did  not  possess.  There  was  evidently  delay 
and  trouble  in  his  getting  information  of  what  happened  at  the 
place  where  the  assured  was  killed,  and  Barron ’s  affidavit,  giving 
some  minor  details,  is  not  made  until  the  end  of  December,  1904. 
Still  what  he  knows  and  tells  is  not  “affirmative  proof.”  And 
so  as  to  all  the  material  which  was  sent  on  to  the  company  in 
February,  1905.  It  does  not  satisfy  the  requirements  made  by 
the  company,  and  their  last  word  is:  “The  claimant  has  really 
supplied  us  with  no  evidence  from  which  the  company  can  judge 
of  how  the  accident  occurred”  (letter  March  16th,  1905). 

It  appears  that  the  death  took  place  at  midnight  on  a dark 
night.  No  one  saw  the  assured,  but  next  day  pieces  of  his  body 
were  picked  up,  and  it  is  inferred  from  subsequent  observation 
that  he  was  struck  when  sitting  on  the  track  unlacing  his  boots 
before  going  to  bed  in  a near-by  boarding  car ; the  lights  of  the 
engine  being  obscured  by  fog  and  steam,  and  he  being  somewhat 
deaf. 

After  doing  the  best  he  could,  the  plaintiff  leaves  the  matter 
substantially  as  it  was  when  the  first  information  of  the  death 
was  made  known  to  the  company.  I think  it  may  be  fairly  con- 
cluded that  it  was  not  possible  for  the  plaintiff  to  get  the 
“affirmative  proof”  which  the  company  called  for,  and  it  may 
also  be  fairly  concluded  that  sufficient  credible  official  informa- 
tion was  laid  before  them  by  the  official  administrator  to  satisfy 
reasonable  people  that  the  assured  had  come  to  his  end  by  ex- 
ternal violent  and  accidental  means,  “killed  by  a C.P.R.  train.” 
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So  the  company  itself  concluded  at  the  time,  and  wrote  of  him 
as  ‘‘deceased”  and  his  end  as  “accidental  death”  (letter  of 
September  29th,  1903). 

The  company  do  business  all  over  Canada,  and  knew  of  the 
status  of  the  Government  officer,  Mr.  Armstrong,  who  then  repre- 
sented the  estate  of  the  deceased  in  British  Columbia  the  place 
of  his  death.  They  would  know,  therefore,  that  it  was  the  duty 
of  the  official  administrator  of  this  county  to  investigate  and 
take  cognizance  of  the  death  of  any  person  possessed  of  property 
likely  to  be  lost  or  wasted  to  the  prejudice  of  his  relations,  and 
to  take  possession  and  care  thereof,  and  act  in  the  premises  for 
the  best  interest  of  those  concerned : see  R.S.B.C.  1897,  ch.  146, 
sec.  20,  as  amended  by  Act  of  1900,  sec.  6. 

The  evidence  shews  that  the  witness  Barron,  who  was  exam- 
ined at  the  trial — and  who  also  made  the  affidavit  as  to  some 
details  before  J.  F.  Armstrong,  registrar  of  the  county  court,  in 
December,  1904 — ^prior  to  this,  and  at  the  time  of  death  came 
before  the  official  administrator  (who  appears  to  be  the  same 
J.  F.  Armstrong),  and  made  statements  of  and  concerning  the 
death  of  Anderson.  The  official  administrator  thereby  came 
into  possession  of  the  policy  of  insurance,  and  forthwith,  in  pur- 
suance of  his  statutory  duty,  gave  the  information  to  the  com- 
pany contained  in  his  memorandum  (already  quoted  in  full). 
It  thus  appears  that  there  had  been  an  official  investigation 
before  the  qualified  Government  officer,  who  satisfied  himself  of 
the  death  of  Anderson,  as  fully  set  forth  in  his  communication 
to  the  company.  And,  so  far  as  “human  evidence”  goes,  that 
would  be  enough  to  satisfy  the  reasonable  man  that  the  death 
had  been  accidental  and  by  external  violence.  If  the  company 
reached  this  conclusion  at  that  time  (as  I think  they  did), 
liability  arose  upon  the  policy,  certainly  to  the  extent  of  one- 
twentieth  part  of  the  $1,000,  and  potentially  to  the  full  amount 
if  the  death  was  not  caused  by  “exposure  to  unnecessary  dan- 
ger. ’ ’ This  is  an  aspect  of  the  case  that  could  not  be  cleared  up 
by  any  process  of  preliminary  “affirmative  proof.”  It  had  to 
be  determined,  owing  to  the  attitude  of  the  company,  by  the 
arbitrament  of  a jury,  and  I have  no  reason  to  be  dissatisfied 
with  their  finding. 
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If  the  conditions  set  forth  in  section  8 of  the  policy  are  not 
modified  (as  I have  endeavoured  to  express)  by  the  paramount 
effect  of  sec.  80  of  the  Insurance  Act,  I would  conclude  that,  so 
far  as  lay  in  the  power  of  the  claimant,  he  has  complied  rea- 
sonably with  the  true  meaning  of  this  somewhat  obscure  clause. 
Apart  from  this,  the  condition,  in  the  circumstances  of  this  case, 
appears  to  be  inherently  unreasonable  in  seeking  to  invalidate 
the  claim  totally  when  the  company  are,  notwithstanding  all 
shortcomings  of  the  plaintiff,  liable  for  one-twentieth  part  of 
the  insurance. 
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Taking  the  view  I do,  waiver  of  the  condition  as  to  ‘‘proof” 
by  correspondence  of  the  company  does  not  need  to  be  con- 
sidered at  any  length.  The  call  by  the  company  for  further 
materials,  e.g.^  the  report  of  Barron,  made  at  the  time  of  the  in- 
quest and  of  the  certified  evidence  taken  before  the  coroner, 
would,  according  to  several  decisions,  be  evidence  of  a waiver, 
and  in  the  letter  of  March  2nd,  these  requirements  are  not  made 
without  prejudice. 

The  final  line  of  defence  to  which  the  company  is  now  re- 
duced arises  on  the  last  clause  of  section  8,  viz.,  that  the  action 
was  not  begun  within  18  months  from  the  date  of  the  alleged 
accident. 

The  18  months  would  expire  on  March  6th,  1905.  This  writ 
was  issued  on  March  2nd,  1906,  and  appears  to  be  in  time.  But 
the  objection  is,  when  that  writ  was  issued,  the  plaintiff,  though 
duly  appointed  administrator  in  the  United  States,  was  not  so 
in  Ontario.  The  Ontario  administration  was  not  obtained  till 
June  1st,  1906,  and  the  action  is  barred  by  the  conventional  Sta- 
tute of  Limitations,  which  the  parties  have  made  for  themselves, 
as  well  as  by  the  statute  R.S.O.  1897,  ch.  203,  sec.  148(2),  as 
amended  by  1 Edw.  VII.  ch.  21,  sec.  2,  sub-sec.  3 (0.).  For  this 
position  Chard  v.  Rae  (1889),  18  O.R.  371,  is  cited.  Whatever 
was  the  inclination  of  my  opinion  in  that  case,  it  does  not  affect 
me  here,  because  all  the  facts  are  so  essentially  different.  Here  the 
plaintiff  was  administrator  when  the  action  was  begun;  he  had 
the  right  to  collect  and  get  in  this  policy,  and  if  the  defendants 
had  been  willing  to  act  fairly,  they  could  safely  have  paid  him  and 
obtained  an  indisputable  discharge.  The  circumstances  are  very 
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persuasive  in  this  case  to  induce  the  conclusion  that  the  foreign 
administrator  might  have  recovered  without  obtaining  auxiliary 
administration  in  this  Province.  The  company  insure  against 
injuries  received  in  the  United  States.  They  agree  in  this  policy 
to  pay  the  insurance  to  a beneficiary  resident  in  the  United 
States,  and  though,  through  his  prior  death,  the  beneficiary  is 
now  the  plaintiff,  resident  and  representative  of  the  assured  in 
the  United  States,  the  situation  in  that  regard  is  not  changed. 
And  no  local  creditors  appear  (it  may  be  this  policy  is  exempt 
from  the  claims  of  creditors),  so  that  no  reason  substantially 
exists  why  the  money  should  not  be  collected  directly  by  the 
foreign  administrator. 

That  the  company  might  well  pay  the  foreign  administrator 
and  be  discharged  is  settled  law:  Be  Macnichol,  Macnichol  v. 
Macnichol  (1874),  L.R.  19  Eq.  81;  Whyte  v.  Bose  (1842),  3 Q.B. 
493,  510.  In  this  case,  had  no  defence  been  put  in,  the  plaintiff 
might  have  signed  judgment.  But  as  the  suit  progressed  the 
right  to  enforce  payment  was  contested  for  the  first  time.  Time 
enough  then  for  the  foreign  administrator  to  become  imvested 
with  ancillary  administration  in  this  Province  so  as  to  complete 
his  legal  status. 

In  Doyle  v.  Callow  (1849),  12  Ir.  Eq.  R.  241,  it  was  held 
that  a plaintiff  may  rely  on  a title  acquired  in  point  of  form 
after  he  filed  the  bill,  if  it  be  not  inconsistent  with  his  original 
claim,  and  is  capable  of  having  relation  back.  The  Lord  Chan- 
cellor said,  at  p.  243:  ‘‘There  is  abundant  authority  for  this 
general  proposition,  that  when  a party  files  a bill  with  an  equit- 
able title  at  the  time  he  does  so,  and  afterwards  clothes  himself 
with  a legal  title  not  inconsistent  with  that,  the  latter  has  rela- 
tion back,  and  the  whole  bill  can  be  sustained.”  The  present 
situation  appears  to  be  covered  by  that  decision.  The  relation 
of  these  two  aspects  of  administration  is  well  brought  out  in  the 
judgment  of  Mr.  Justice  Nelson  in  the  Supreme  Court  of  the 
United  States,  Wilkins  v.  Elliott  (1869),  9 Wall.  (S.C.)  740, 
holding  that  a voluntary  payment  to  a foreign  administrator  is 
good.  Then  he  proceeds:  “If  any  portion  of  the  estate  is  situ- 
ate in  another  country,  he  cannot  recover  possession  by  suit 
without  taking  out  letters  of  administration  from  the  proper 
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tribunal.  . . . The  difficulty  does  not  lie  in  any  defect  of  the 
title  to  the  possession  (by  the  original  or  foreign  administrator) 
but  in  a limitation  or  qualification  of  the  general  principles  in 
respect  of  personal  property  by  the  comity  of  nations  founded 
upon  the  policy  of  the  foreign  country  to  protect  the  interests 
of  its  home  creditors.  These  letters  are  regarded  as  merely  an- 
cillary to  the  original  letters  as  to  the  collection  and  distribution 
of  the  effects.”  And  I find  the  same  subject  discussed  in  Peter- 
son V.  Chemical  Bank  (1865),  32  N.Y.  1,  at  p.  43,  from  which 
I quote : ‘ ‘ It  is  not  because  the  administrator  has  no  right  to  the 
assets  of  the  deceased  existing  in  another  country  that  he  is 
refused  a standing  in  the  courts  of  such  country,  for  his  title  to 
such  assets,  though  conferred  by  the  law  of  the  domicile  of  the 
deceased,  is  recognized  everywhere.  Reasons  of  form  and  a 
solicitude  to  protect  the  rights  of  creditors  and  others  resident 
in  the  jurisdiction  in  which  the  assets  are  found,  have  led  to 
the  disability  of  foreign  administrators — which  disability,  how- 
ever inconsistent  with  principle,  is  very  firmly  established.” 
These  reasons  do  not,  perhaps,  apply  at  all  to  the  present 
foreign  administrator,  having  regard  to  the  site  of  the  benefi- 
ciary and  the  existence  of  or  non-existence  of  Ontario  creditors. 
But  he  is  now,  with  the  dual  administration,  both  legal  and  equit- 
able claimant  to  the  insurance  moneys. 

Again  the  claim  of  the  plaintiff  may  be  supported  in  another 
way.  Given  the  action  begun  in  time,  and  the  fact  that  proper 
and  sufficiently  informing  preliminary  notice  was  given,  the 
Court  should  so  construe  the  directions  as  to  presenting  proof- 
papers  as  not  to  work  a forfeiture  of  the  policy — there  being  no 
clause  making  time  of  the  essence,  and  there  being  no  prejudice 
possible  to  the  company  from  the  failure  to  comply  with  the  13 
months’  limit. 

The  condition  of  the  company  and  of  the  plaintiff  is  to  be 
considered.  The  company  were  fully  informed  at  the  outset  as 
to  the  circumstances  of  the  death.  They  were  at  once  in  a posi- 
tion by  referring  to  the  official  administrator,  an  officer  impar- 
tial, responsible,  and  trustworthy,  to  be  possessed  of  all  the 
details  as  fully  as  possible ; the  official  administrator  having  been 
in  communication  with  the  coroner,  the  undertaker,  and  th4 
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inspector  of  the  special  service  department  in  the  Canadian 
Pacific  Railway  Company  (Mr.  Barron) . 

Contrasted  with  this  position  of  advantage,  the  plaintiff  did 
not  'become  administrator  till  more  than  10  months  after  the 
death;  the  proof-papers,  which  I suppose  he  obtained  from  the 
official  administrator,  would  embarrass  an  ordinary  man.  He 
was  to  get  the  affidavit  of  an  eye-witness,  or,  if  none  present,  of 
some  one  cognizant  of  the  facts ; and  these  facts  were  to  be  such 
as  constituted  ‘^affirmative  proof. Before  he  could  gather  up 
the  materials  furnished  to  the  company,  the  witnesses  had  scat- 
tered, and  he  had  no  other  sources  of  information  than  such  as 
were  open  to  the  company  at  an  early  day  when  all  was  of  recent 
occurrence.  He  was  in  a foreign  country,  and  probably  not  in  a 
position  to  make  any  great  outlay  personally  or  in  view  of  the 
comparatively  small  amount  insured.  In  brief,  the  company  were 
in  a better  situation  to  learn  all  the  details,  and  that  almost  con- 
temporaneously, than  he  was  when  he  became  the  representa- 
tive of  the  estate.  These  considerations  are  powerful  induce- 
ments to  treat  the  13  months’  limit  in  this  case  as  practically 
immaterial  and  serving  no  useful  purpose  in  the  way  of  safe- 
guarding the  interests  of  the  company — ^unless  it  be  by  using 
it  as  a technical  defence  to  baffle  the  plaintiff,  after  all  the 
trouble  he  has  taken  in  gathering  up  and  presenting  the  evidence 
which  establishes  a meritorious  claim. 

The  condition  of  the  policy  that  unless  affirmative  proof  be 
furnished  within  13  months,  no  claim  based  thereon  shall  be 
valid,  is  in  essence,  if  not  in  form,  a clause  of  forfeiture. 

Giving  to  this  provision  the  construction  most  favourable  to 
the  company,  it  amounts,  upon  failure  to  act  within  the  13 
months,  to  a declaration  of  forfeiture.  Is  it  not  then  competent 
to  apply  the  salutary  enactment  of  the  Judicature  Act  which 
empowers  the  High  Court  to  relieve  against  all  penalties  and 
forfeitures:  R.S.O.  1897,  ch.  51,  sec.  57,  sub-sec.  3?  The  legisla- 
ture has  provided  specially  for  relief  in  certain  cases  of  stipu- 
lations by  insurance  companies  to  be  accorded  by  the  High  Court 
where  a reasonable  excuse  for  relaxation  can  be  shewn  to  the 
satisfaction  of  the  Court;  R.S.O.  1897,  ch.  203,  sec.  148(2).  That 
enactment  suggests  the  principle  on  which  relief  can  be  given 
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in  analogous  cases  under  the  clause  of  the  Judicature  Act,  viz., 
if  reasonable  excuse  to  the  satisfaction  of  the  Judge  for  strict 
non-performance  can  be  made  out. 

The  section  of  the  Judicature  Act  was  considered  by  Mere- 
dith, C.J.,  in  Townsend  v.  Toronto,  Hamilton,  and  Buffalo  B.W. 
Co.  (1896),  28  O.R.  195,  199,  and  its  origin  in  1886,  and 
wide  scope  pointed  out.  And  its  terms  were  explained  by 
Britton,  J.,  in  Empire  Loan  and  Savings  Co.  v.  McBae  (1903),  5 
O.L.R.  710,  at  p.  711,  where  he  said:  “Forfeiture  is  penalty  for 
breach  of  duty  or  breach  of  contract,  and  that  is  precisely  in 
reality  what  this  is,  although  in  the  agreement  no  such  word  as 
penalty  or  forfeiture  is  found.” 

It  is  a good  and  safe  rule  not  to  seel^  to  narrow  the  provi- 
sions of  a remedial  Act  such  as  this.  As  said  by  Rigby,  L.J.,  in 
a like  case:  “When  a wide  discretion  is  given  to  the  Court,  it 
certainly  ought  not  to  be  the  business  of  the  Court  immediately 
to  begin  to  lay  down  rules  to  regulate  it.  I do  not  pretend  in 
any  way  to  lay  down  any  rule.  I only  try  to  decide  this  case 
upon  the  merits.”  Here  I am  ready  to  say  that  the  plaintiff 
should  be  relieved  from  punctual  performance  of  the  require- 
ment as  to  “affirmative  proof,”  and  that  the  materials  sent  in 
by  him  to  the  company  in  February,  1905,  should  be  regarded 
as  a compliance  with  that  term  of  the  policy. 

If,  however,  the  provision  is  to  be  construed  most  strongly 
against  the  company,  then  it  would  appear  not  to  apply  to  this 
plaintiff.  It  reads  literally:  “Unless  affirmative  proof  be  furn- 
ished ...  no  claim  based  thereon  shall  be  valid.  ’ ’ The  plain- 
tiff does  not  seek  to  base  his  claim  on  such  affirmative  proof.  He 
bases  his  claim  on  having  given  immediate  written  notice  with 
full  particulars,  etc.,  and  having  proved  at  the  trial  that  the 
death  was  accidental  within  the  meaning  of  the  policy. 

Upon  the  merits  as  to  the  death  and  proof  of  death  and  the 
meaning  of  voluntary  exposure,  etc.,  I would  cite  some  American 
decisions — as  is  not  infrequent  now  even  in  England  in  these 
insurance  cases.  As  to  sufficiency  of  notice : Brown  v.  Fraternal 
Accident  Association  (1898),  55  Pac.  62.  As  to  voluntary  ex- 
posure to  unnecessary  danger,  excluding  cases  arising  from  inad- 
vertence and  the  like:  Fidelity  and  Casualty  Co.  v.  Sittig  (1899), 
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54  N.E.R.  908,  and  Fidelity  and  Casualty  Co.  v.  Chambers 
(1896),  93  Va.  138,  144;  Eain  v.  New  England  Mutual  Acci- 
dent Association  (1894),  161  Mass.  149;  Anthony  v.  Mercantile 
Mutual  Accident  Association  (1894),  162  Mass.  354;  and  a very- 
late  and  very  strong  ease  of  high  quality:  Noyes  v.  Commercial 
Travellers^  Eastern  Accident  Association  (1906),  190  Mass.  171, 
which  shews  that  reasonable  evidence  of  accidental  death  is 
enough  in  the  papers  sent  in  to  the  company,  and  that  the  plain- 
tiff is  not  called  on  to  supply  information  as  to  the  deceased  hav- 
ing unnecessarily  exposed  himself,  because  the  burden  of  estab- 
lishing that  as  a defence  rests  upon  the  company;  that  the  suffi- 
ciency of  the  proof-papers  and  the  facts  involving  exposure  to 
danger  are  proper  for  the  jury  to  deal  with. 


This  case  has  involved  many  unusual  difficulties  and  has 
opened  up  many  fields  of  law,  but,  after  giving  to  it  my  best  con- 
sideration, I am  impressed  with  the  justice  as  well  as  the  legality 
of  the  plaintiff’s  claim,  and  therefore  direct  judgment  to  be 
entered  for  him  for  the  full  amount  of  $1,000  with  interest  from 
the  date  of  the  writ  and  costs  of  action. 


The  appeal  to  this  Court  was  argued  on  September  17,  1908, 
before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith, 


JJ.A. 


G.  T.  Blachstock,  K.C.,  for  the  defendants,  contended  that 
no  affirmative  proof  had  been  given  within  the  13  months  re- 
quired by  the  policy ; that  the  letter  from  the  official  administra- 
tor was  not  sufficient  proof  of  loss  and  was  not  put  forward  as 
proof  of  loss ; that  proof  is  a different  thing  to  notice : 0 ^Reilly 
V.  Guardian  Mutual  Life  Insurance  Co.  (1875),  60  N.Y.  169; 
Central  City  v.  Oates  (1888),  86  Ala.  558;  that  it  could  not  be 
said  that  the  provision  that  action  must  be  brought  within  18 
months  had  been  complied  with;  that  the  writ  was  issued  4 
months  before  the  end  of  the  18  months,  but  at  that  time,  the 
plaintiff  had  no  letters  of  administration  in  this  country;  that 
R.S.O.  1897,  ch.  203,  sec.  148,  sub-sec.  2,  as  amended  by  1 Edw. 
VII.  ch.  21,  sec.  2,  sub-sec.  3 (0.),  also  bars  the  right  to  recover 
on  a policy  of  insurance  after  18  months  from  the  happening  of 
the  accident  insured  against;  that  the  letters  of  administration 
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had  no  relation  back  to  the  death  of  the  intestate  where  the  effect 
would  be  to  prevent  the  operation  of  the  statute  and  to  render 
the  above  condition  inoperative.  Chard  v.  Bae,  18  O.R.  371; 
Dini  V.  Fauquier  (1904),  8 O.L.R.  712;  Trice  v.  Bobinson 
(1888),  16  O.R.  433. 

J.  A.  Macintosh,  for  the  plaintiff,  contended  that  the  ex- 
pression ‘‘affirmative  proof’’  in  the  policy  was  very  vague,  and 
it  is  not  easy  to  understand  the  meaning  of  the  clause ; that  the 
company  should  have  defined  what  proofs  they  wanted : Gamble 
V.  Accident  Assurance  Co.,  Ir.  R.  4 C.L.  204;  that  the  com- 
pany should  investigate  for  themselves;  that  uncertain  or  am- 
biguous conditions  should  be  read  in  the  sense  most  favourable 
to  the  insured:  May  on  Insurance  (4th  ed.),  p.  1104,  par.  465; 
Cyc.,  vol.  1,  p.  244 ; that  Chard  v.  Bae  was  distinguishable  inas- 
much as  when  the  statute  intervened  there,  there  was  no  legal  re- 
presentative ; that  here  there  was  a legal  representative  who  was 
the  owner  of  the  claim  and  could  have  transferred  it  to  another 
person  who  could  have  sued  upon  it  without  taking  out 
administration.  He  also  referred  to:  Peterson  v.  Chemical 
32  N.Y.  43;  Doyle  v.  Callow  (1849),  12  Ir.  Eq.  R.  241. 

Blachstock,  in  reply. 

November  10.  Moss,  C.J.O. : — This  is  an  appeal  by  the  de- 
fendants from  a judgment  of  the  Chancellor  after  trial  with  a 
jury  directing  judgment  to  be  entered  for  the  plaintiff  for 
$1,146.84  with  costs. 

The  plaintiff  suing  as  administrator  of  one  August  Ander- 
son, deceased,  seeks  to  recover  from  the  defendants  payment  of 
$1,000,  which  by  their  policy,  dated  the  5th  of  March,  1903,  they 
agreed  to  pay  to  Charles  Anderson,  a brother  of  the  assured,  or 
(in  the  case  of  Charles  Anderson’s  prior  death)  to  the  personal 
representatives  of  the  assured,  in  case  of  his  death  resulting 
from  bodily  injuries  sustained  through  external,  violent  and  acci- 
dental means.  The  policy  contains  provisions  for  reducing  the 
amount  recoverable  to  $50  in  certain  contingencies,  but  they 
do  not  become  material  here.  The  death  occurred  on  the  6th  of 
September,  1903. 
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The  action  was  commenced  on  the  2nd  of  March,  1905. 
Charles  Anderson  had  died  before  the  assured.  The  plaintiff 
was  appointed  administrator  of  the  assured’s  estate  in  the  county 
of  Clay,  in  the  State  of  Minnesota,  on  the  '30th  of  July,  1904, 
but  did  not  obtain  letters  of  administration  in  this  Province  until 
the  1st  of  June,  1906,  three  months  after  the  commencement  of 
the  action. 

The  statement  of  claim  sets  forth  briefly  the  making  of  the 
policy,  that  the  assured  came  to  his  death  on  Sept.  6,  1903,  that 
it  resulted  from  bodily  injuries  sustained  through  external,  vio- 
lent and  accidental  means;  that  Charles  Anderson  predeceased 
the  assured  and  that  the  plaintiff  obtained  letters  of  adminis- 
tration in  this  Province  on  June  1st,  1906 ; but  it  makes  no  refer- 
ence to  the  giving  of  notice  or  furnishing  of  proofs  and  particu- 
lars of  the  death;  it  does  not  even  contain  a general  allegation 
of  compliance  with  all  the  terms  and  conditions  of  the  policy 
and  the  happening  of  all  events  and  the  lapse  of  all  times  neces- 
sary to  entitle  the  plaintiff  to  maintain  the  action.  These  defici- 
encies in  pleading  would  appear  to  be  of  very  little  consequence 
now  except  for  the  fact  that  some  stress  was  laid  on  the  failure 
of  the  defendants  to  allege  in  their  defence  that  the  action  was 
premature  in  having  been  commenced  before  the  lapse  of  60  days 
from  the  furnishing  of  the  proofs  and  that  the  defence  was  ex- 
cluded because  of  that  failure.  In  strictness  the  plaintiff  was 
not  entitled  on  his  pleading  to  prove  the  notice  and  proofs. 

If  the  plaintiff  had  been  required  to  amend  his  statement  of 
claim  at  the  trial  it  would  have  been  proper  and  only  fair  to  the 
defendants  to  allow  them  to  amend  also.  But  at  the  trial  the 
parties  seem  to  have  been  dealing  with  the  case  without  refer- 
ence to  the  pleadings,  and  when  the  defendants  ’ counsel  in  stat- 
ing their  defences  to  the  action  mentioned  this  as  one  of  them 
no  objection  was  made  on  the  ground  that  it  was  not  raised  by 
the  pleadings. 

The  plaintiff  in  pleading  laid  no  groundwork  for  relief  as 
from  a forfeiture,  but  that  is  one  of  the  branches  on  which  the 
plaintiff’s  right  to  judgment  has  been  placed. 

It  does  not  appear  that  the  defendants  had  any  notice  of  in- 
tention to  claim  relief  on  this  ground  or  any  opportunity  to  meet 
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it  in  evidence  or  to  enquire  into  the  actual  circumstances  occa- 
sioning the  delay  in  complying  with  the  terms  and  conditions  of 
the  policy.  There  seems  to  be  no  reason  for  insisting  upon  any 
greater  precision  in  pleading  in  the  one  case  than  in  the  other, 
of*  for  excluding  any  ground  of  claim  or  defence  fairly  open 
upon  the  evidence  to  either  of  the  parties. 

The  only  question  that  was  left  to  the  jury  was  whether  the 
death  was  accidental  or  w^hether  it  was  due  to  exposure  to  un- 
necessary danger,  and  they  found  that  it  was  accidental. 

This  left  the  case  to  be  dealt  with  upon  the  other  defences. 
Apart  from  that  as  to  the  action  being  premature  three  lines  of 
defence  were  dealt  with  by  the  learned  Chancellor,  (1)  that 
immediate  notice  was  not  given  to  the  defendants  pursuant  to 
the  8th  condition  of  the  policy;  (2)  that  the  plaintiff  did  not 
furnish  affirmative  proof  of  death  and  of  its  being  the  approxi- 
mate result  of  external,  violent  and  accidental  means,  within  13 
months  from  the  time  of  the  accident  as  required  by  the  same 
condition,  and  (3)  that  the  action  was  not  commenced  within 
18  months  from  the  date  of  the  accident  and  was  therefore 
barred  under  the  final  clause  of  the  same  condition. 
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The  learned  Chancellor  determined  all  three  adversely  to  the 
defendants,  and  entered  judgment  for  the  plaintiff.  And  in  his 
judgment  he  has  stated  very  fully  the  facts  as  well  as  the  rea- 
sons for  his  conclusions. 

Although  in  the  defendants’  reasons  of  appeal  it  is  indicated 
that  the  defendants  did  not  propose  to  question  the  finding  of  the 
jury,  nevertheless,  on  the  argument  of  the  appeal  it  was  urged  on 
their  behalf  that  the  finding  was  contrary  to  the  evidence  and  the 
weight  of  evidence.  But  whatever  one  might  think  if  he  were 
at  liberty  to  consider  the  evidence  apart  from  the  finding,  it  can- 
not be  said  that  there  was  no  evidence  on  which  the  jury  could 
reasonably  find  as  they  did.  There  is  evidence  calculated  to  lead 
to  the  conclusion  that  the  death  resulted  from  exposure  to  un- 
necessary danger,  but  on  the  other  hand  there  were  circum- 
stances from  which  a contrary  inference  could  reasonably  be 
drawn  and  the  jury  took  that  view  of  them.  That  being  so  their 
finding  is  not  to  be  interfered  with. 

On  the  argument  of  the  appeal  counsel  for  the  defendants 
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did  not  attempt  to  support  the  objection  that  the  requirement  as 
to  immediate  notice  was  not  complied  with  and  nothing  need  be 
said  except  that  in  view  of  the  circumstances  the  learned  Chan- 
cellor’s conclusion  upon  it  could  not  reasonably  be  impeached. 

The  third  objection,  though  strongly  urged,  also  fails. 

The  action  was  brought — that  is,  the  writ  was  issued — before 
the  expiration  of  18  months  from  the  date  of  the  accident. 
At  the  date  when  the  writ  issued  the  plaintiff  was  adminis- 
trator by  appointment  of  the  Court  of  Clay  county,  Minnesota, 
and  was  therefore,  in  the  events  which  had  happened,  a person 
entitled  to  the  benefit  of  the  policy.  The  learned  Chancellor 
has  pointed  out  that,  in  all  probability,  from  the  nature  of  the 
case,  the  plaintiff  was  rectus  in  curia  from  the  beginning.  But 
if  he  was  not  it  was  only  because  he  had  not  then  clothed  him- 
self with  the  legal  title  to  recover  the  amount  in  this  Province. 
And  it  only  remained  for  him  to  take  the  necessary  steps  to  that 
end.  This  he  did,  and  at  the  trial  he  was  able  to  prove  his  title 
as  administrator  under  a grant  of  letters  of  administration  from 
the  Surrogate  Court  of  the  county  of  York.  The  title  thus 
obtained  relates  back  to  the  issue  of  the  writ  and  supports  the 
action.  • For  the  reasons  advanced  by  the  learned  Chancellor 
and  upon  the  principle  of  the  cases  to  which  he  has  made  refer- 
ence, and  to  which  may  be  added  Trice  v.  Rohinson,  16 
O.R.  433,  and  Doyle  v.  Diamond  Flint  Glass  Co.  (1904),  8 O.L.R. 
499,  affirmed  in  appeal  (1905),  10  O.L.R.  567,  this  objection  is 
not  sustainable. 


The  only  remaining  objection  is  the  second,  which  appears  to 
be  an  insuperable  obstacle  to  the  plaintiff’s  success.  It  may  be 
well  to  here  repeat  all  those  portions  of  the  8th  condition  of  the 
policy  that  may  appear  to  bear  upon  the  point  premising  that  the 
policy  expresses  an  agreement  to  insure  ^‘against  loss  from 
bodily  injuries  sustained  through  external,  violent  and  acci- 
dental means,”  and  to  pay  ‘‘subject  to  the  following  agreements 
as  conditions.” 

No.  8,  so  far  as  material,  reads  as  follows:  “Immediate  writ- 
ten notice  with  full  particulars  and  full  name  and  address  of 
insured  is  to  be  given  the  said  company  at  Toronto  of  any  acci- 
dent and  injury  for  which  claim  is  made.  Unless  affirmative 
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proof  of  death,  loss  of  limb,  or  sight  or  duration  of  disability 
and  of  their  being  the  approximate  result  of  external,  violent 
and  accidental  means  is  so  furnished  within  thirteen  months 
from  the  time  of  such  accident,  no  claim  based  thereon  shall  be 
valid.  ’ ’ 

It  is  hardly  necessary  to  say  that  these  agreements  or  ‘‘con- 
ditions ’ ’ are  as  much  part  of  the  contract  under  which  the  defen- 
dants undertake  liability  to  pay,  as  the  other  provisions  con- 
tained in  the  policy,  and  as  such  should  be  read  so  as  to  give 
effect  to  the  intentions  of  the  contracting  parties  as  expressed. 
The  defendants  do  not  undertake  to  pay  every  claim  that  may 
be  presented.  Their  undertaking  is  to  pay  upon  a claim  of  the 
nature  specified  on  the  policy  of  which  notice  has  been  given 
and  proof  made  in  the  manner  and  within  the  times  stipulated. 
And  it  is  imposing  no  hardship  on  the  other  party  to  the  con- 
tract or  his  representatives  to  require  that  they  perform  their 
part  of  it  according  to  its  terms.  As  said  by  Romer,  J.,  in  Biggs 
V.  Hoddinott,  [1898]  2 Ch.  307,  at  p.  312:  “There  is  a great 
principle  which  I think  ought  to  be  adhered  to  by  this  Court 
and  by  every  Court  where  it  can  possibly  do  so,  that  is  to  say, 
that  a man  shall  abide  by  his  contracts  and  that  a man’s  con- 
tracts should  be  enforced  against  him.” 

Now  in  this  ease  unless  notice  of  the  accident  and  injury  is 
to  be  deemed  the  equivalent  of  affirmative  proof  of  death  and 
of  its  being  the  approximate  result  of  external,  violent  and  acci- 
dental means  the  plaintiff  has  not  complied  with  the  terms  of  the 
contract.  The  agreement  or  “condition”  calls  for  both,  and 
reasonably  so,  and  they  are  distinct  and  separate  acts.  No  doubt, 
as  has  been  pointed  out  in  some  of  the  American  decisions — see, 
for  instance,  0 ’Reilly  v.  Guardian  Mutual  Life  Insce  Co.,  60 
N.Y.  169 — “proof”  of  death  if  seasonably  made  might  serve  for 
both  proof  and  notice.  But  the  converse  is  not  true.  Proof 
may  amount  to  notice,  but  mere  notice  is  not  proof.  Else  why 
require  “proof”  in  addition  to  “notice?” 

There  is  an  obvious  distinction  in  meaning  between  the  two 
words.  A statement  in  writing  to  the  effect  that  a certain  thing 
such  as  an  injury  or  a death  has  occurred  would  affect  the  re- 
ceiver with  notice  of  the  occurrence  if  it  has  actually  taken  place. 
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But  how  can  such  a statement  be  said  to  prove  itself  ? To  make 
a statement  is  one  thing,  but  to  furnish  proof  of  it  is  quite 
another.  The  language  shews  that  it  was  never  contemplated  or 
intended  that  by  sending  a communication  in  the  form  of  a 
letter  advising  of  the  death  or  injury  of  a policyholder,  the  onus 
was  without  more  to  be  cast  upon  the  insurers  to  obtain  for  them- 
selves the  proof  of  the  truth  of  the  statement.  Those  claiming 
on  behalf  of  or  through  the  policy  holder  should  furnish  the 
proof  not  only  of  the  fact  of  death  or  injury,  but  also  shew  that 
it  is  a case  of  loss  of  the  character  insured  against.  The  reason- 
ableness of  requiring  that  the  claimant  should  assume  this  bur- 
den is  apparent  from  the  very  nature  of  the  case.  In  the  major- 
ity of  instances  the  means  of  furnishing  the  information  and 
proof  are  ready  to  the  hand  of  or  are  easily  procurable  by  the 
claimant,  while  on  the  other  hand  the  parties  and  the  circum- 
stances are  unknown  to  the  insurers.  Then  if  proof  is  to  be 
furnished  to  the  insurers  there  is  nothing  to  prevent  the  parties 
agreeing  upon  a time  within  which  it  should  be  done.  And  there 
is  nothing  in  the  language  of  the  contract  here  to  dispense  with 
the  claimant’s  obligation  in  both  these  respects. 

The  addition  of  the  word  ‘‘so”  to  the  word  “furnished” 
gives  no  assistance  to  the  plaintiff.  It  is  plain  that  it  relates  to 
the  office  of  the  defendant’s  business  to  which  the  proof  is  to  be 
sent. 

The  appeal  should  be  allowed  and  judgment  be  entered  for 
the  defendants. 

OSLER,  J.A. : — Upon  its  true  construction,  the  eighth  condi- 
tion, in  my  opinion,  plainly  calls  for  two  distinct  and  separate 
things:  (1)  The  giving  immediate  notice  of  the  accident;  (2) 
The  furnishing  within  13  months  from  the  date  of  the  accident 
affirmative  proof  of  the  death  or  accident  and  of  its  being  the 
proximate  result  of  external  violence.  The  second  might  have 
been,  but  was  not  given  when  the  first  was  given,  nor  at  all,  and 
I think  it  enough  to  say  that  the  latter  branch  of  the  condition 
was  not  complied  with  merely  by  doing  what  was  demanded  by 
the  former  and  that  on  this  ground  the  appeal  must  be  allowed 
and  the  action  dismissed. 
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Meredith,  J.A.  : — One  of  the  terms  of  the  contract  in  ques- 
tion was  that  immediate  written  notice  of  any  accident  or  injury 
should  be  given  to  the  insurers  at  Toronto ; and  another  was  that 
unless  affirmative  proof  of  death  should  be  so  furnished  within 
thirteen  months  no  claim  based  thereon  should  be  valid. 

It  is  not  now  contended  that  there  was  any  breach  in  respect 
of  the  first  of  these  terms  sufficient  to  defeat  this  action,  but  the 
other  term  is  relied  upon  as  a defence  to  it,  and  I am  quite  un- 
able to  see  how  there  is  any  legal  means  of  escape  from  it.  It 
is  not  contended  that  any  statute  gives  relief  from  the  contract, 
which  the  parties  to  it  chose  to  enter  into,  in  this  respect.  What 
is  contended,  upon  this  question,  is  that  the  notice  of  ‘‘accident 
and  injury,”  which  was  to  be  by  “immediate  written  notice,” 
is  also  the  “affirmative  proof  of  death,”  which  if  not  furnished 
“within  thirteen  months  from  the  time  of  such  accident”  is  to 
make  the  claim  invalid.  It  is  difficult  to  understand  how  a 
mere  notice  of  death  can  be  such  proof ; but,  if  it  could  be,,  that 
two  separate  and  distinct  things  are  provided  for  is  too  plain 
to  leave  any  room  for  doubt  upon  the  subject.  The  one  thing 
is  to  be  done  immediately,  the  other,  and  very  different,  thing  is 
to  be  done  within  thirteen  months.  If  the  one  and  the  other  were 
the  same,  why  give  different  periods  within  which  each  is  to  be 
done  and  provide  for  the  doing  of  different  things  in  each  ? The 
usual,  if  not  the  invariable,  and  only  practicable,  mode  of  pro- 
cedure, is  to  give  the  notice,  then  obtain  from  the  insurers  the 
usual  forms  of  proof  of  loss,  and  in  due  course  complete  and 
return  them.  In  theory  there  is  nothing  to  prevent  the  giving 
of  the  notice  and  proofs  at  the  same  time,  provided  that  that  is 
done  within  the  time  limited  for  giving  the  notice,  but  that  in 
almost  every  case  must  be  a practical  impossibility.  The  pro- 
visions of  the  contract  in  this  respect  but  cover  the  common,  if 
not  the  invariable  and  reasonable  and  proper  mode  of  procedure 
in  insurance  claims — early  notice  of  loss,  and  later  proofs  of  it. 
That  these  were  the  views  of  the  meaning  of  the  contract,  in 
these  respects,  entertained  by  everyone  concerned  in  the  claim, 
is  plainly  shewn  by  their  conduct;  notice  was  given,  proof  papers 
were  obtained,  and  proofs,  or  papers  purporting  to  be  proofs, 
were  furnished — but  too  late.  The  one  straw  caught  at  by  the 
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respondents  is  the  use  of  the  word  ^‘so”  in  respect  of  the  furn- 
ishing of  proofs ; but  such  use  was  quite  proper,  having  reference 
to  the  manner  in  which  the  proofs,  as  well  as  the  notices,  are  to 
be  furnished  to  the  insurers,  namely,  '‘given  to  the  said  com- 
pany at  Toronto,”  not  to  a local  agent  or  in  other  ways  which 
might  not  bring  them  home  to  the  proper  officers  and  board  of 
directors  promptly  or  surely.  However,  if  there  were  no  such 
need  for  that  word,  it  could  not  override  the  very  plain 'words 
of  the  contract  requiring  affirmative  proof  as  well  as  immediate 
notice,  the  latter  immediately,  the  former  within  13  montlis. 


There  is  in  my  opinion  no  reasonable,  evidence  of  any  waiver 
of  this  condition.  The  correspondence  regarding  the  proofs 
began  with  a distinct  statement  by  the  appellants  that  it  was 
without  prejudice,  and  throughout,  with  the  exception  of  one 
letter,  this  position  was  expressly  declared  and  maintained.  We 
ought  not  to  strain  at  every  gnat  in  the  insurer ’s  way,  and  swal- 
low every  sort  of  camel  that  stands  in  the  insured’s  way,  to 
success  in  an  action  such  as  this. 

The  agreement  which  the  parties  chose  to  make  must  be 
held  binding  upon  them,  and  upon  each,  respectively,  alike,  in 
the  absence  of  any  ground  of  legal  or  statutable  defence,  or  of 
equitable  relief  such  as  fraud  or  mistake.  I am  quite  unaware 
of  any  ground,  statutable  or  otherwise,  for  making  a new  con- 
tract between  the  parties  by  eliminating  the  condition  in  ques- 
tion, and  giving  relief  upon  the  contract  in  question  thus 
emasculated.  To  treat  the  conditon  as  a forfeiture,  which  any 
Court  can  in  its  discretion  ignore,  would  be  to  create  a revolution 
in  the  law  of  contracts,  especially  contracts  of  insurance;  and 
it  would  be  an  extraordinary  thing  that  it  should  be  left  until 
this  late  day  to  discover  that  the  Courts  had  such  power.  A con- 
dition requiring  proof  of  loss  under  a contract  of  insurance  is  a 
reasonable  and  almost,  if  not  quite,  ^ universal  one;  and  one 
which  is  necessary  for  the  prevention  of  fraud  as  well  as  for 
the  speedy  adjustment  and  payment  of  claims.  The  legislature 
has  gone  to  great  pains  to  regulate  contracts  of  insurance  and  to 
prevent  unjust  and  unreasonable  conditions  being  imposed;  but 
has  not  prohibited  conditions  requiring  proofs  of  loss;  on  the 
contrary  it  has  fully  recognized  the  need  of  such  proofs  and 
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made  provisions  respecting  them.  We  must  look  to  such  legis- 
lation for  any  relief,  such  as  the  respondents  seek,  from  condi- 
tions such  as  that  in  question.  It  would,  in  my  opinion,  be  leg- 
islation, not  adjudication,  to  extend  its  provisions  to  analogous 
cases ; and  if  it  were  not  it  would  be  difficult  to  find  a case  pro- 
vided for  in  such  legislation  analogous  to  this  so  as  to  justify  any 
such  method  of  dealing  with  this  case.  It  is  impossible  for  me  to 
think  that  the  57th  section  of  the  Judicature  Act,  R.S.O.  1897, 
ch.  51,  applicable  to  such  a case  as  this,  to  think  that  it  gives  to 
any  Judge  power  to — ^to  use  the  words  of  a late  eminent  Master 
of  the  Rolls — ‘‘to  run  his  pen  through  that  part  of  the  contract” : 
see  Eastern  Telegraph  Co.  v.  Dent,  [1899]  1 Q.B.  835,  and  Bar- 
row  V.  Isaacs  c&  Son,  [1891]  1 Q.B.  417.  To  borrow  again  the 
words  of  a very  eminent  Judge,  to  give  relief  in  this  fashion, 
would  be  “taking  a prodigious  liberty  with  a contract.”  I would 
allow  the  appeal  and  dismiss  the  action. 

Gaerow  and  Maclaren,  JJ.A.,  concurred  in  the  result. 

A.  H.  P.  L. 
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[Teetzel,  J.] 

Ing  Kon  et  al.  V.  Archibald  et  al. 

Intoxicating  Liquors — Destruction  under  Magistrate’s  Order — Liquor  License 
Act — Proprietary  Medicines — 61  Viet.  ch.  30,  secs.  2,  3 (0.) — Police 
Officers — Oral  Direction  of  Magistrate — Bona  Fides — Reasonable  and 
Probable  Cause — Absence  of  Malice — Notice  of  Action — Costs  of  Action — 
R.S.O.  1897,  ch.  88,  sec.  22, 

The  plaintiffs  were  on  the  9th  July,  1906,  convicted  by  a magistrate  of  keeping 
intoxicating  liquors  for  sale  without  license,  contrary  to  the  Liquor  License 
Act.  The  conviction  was  not  formally  drawn  up  and  signed  until  the  25th 
October,  1906,  when  it  was  made  part  of  the  return  to  a writ  of  certiorari. 
The  conviction  as  returned  contained  a declaration  that  a large  quantity 
of  liquor  found  on  the  plaintiffs’  premises,  including  portions  alleged  by 
the  plaintiffs  to  be  proprietary  medicines,  should  be  forfeited,  and  an  order 
and  direction  to  the  defendants,  who  were  police  officers,  to  destroy  the 
liquor  and  the  vessels  containing  it.  This  direction  was  given  orally  at  the 
time  of  the  conviction,  and  was  acted  upon  by  the  defendants  about  three 
weeks  later.  On  the  10th  December,  1906,  the  order  for  the  destruction 
of  the  portions  of  the  liquor  alleged  to  be  medicines  w^as  quashed  by  an 
order  of  the  High  Court  of  Justice.  In  an  action  for  damages  for  the  de- 
struction of  those  portions: — - 

Held,  (If  upon  the  evidence,  that  the  liquors  in  question  came  within  the  pro- 
tection of  secs.  2 and  3 of  61  Viet.  ch.  30  (O.),  as  proprietary  medicines  or 
medicine  wines. 

(2)  That  in  destroying  the  liquors  in  question  the  defendants  in  good  faith 
believed  they  had  the  right  to  do  so  in  their  capacity  as  police  officers,  and 
it  was  their  duty  to  obey  the  direction,  though  merely  oral,  of  the  police 
magistrate. 

(3)  That  the  goods  being  in  the  custody  of  the  law,  and  under  the  jurisdiction 
of  the  magistrate,  and  the  destruction  being  a ministerial  act,  there  was  no 
necessity,  in  the  absence  of  statutory  requirement  or  other  authority,  for 
the  direction  to  the  police  officers  to  be  in  writing. 

(4)  That  the  defendants  had  reasonable  and  probable  cause  to  believe  that 
they  had  the  right  to  destroy  the  liquors  in  question,  and  no  malice  on  their 
part  was  shewn. 

(5)  That  the  notice  of  action  was  sufficient,  as  the  defendants,  according  to 
their  own  evidence,  understood  the  nature  of  the  complaint  and  when  and 
where  the  act  complained  of  happened. 

(6)  That,  in  view  of  the  provisions  of  R.S.O.  1897,  ch.  88,  sec.  22,  the  success- 
ful defendants  could  not  be  deprived  of  their  costs  of  the  action,  and  were 
entitled  thereunder  to  costs  as  between  solicitor  and  client. 

Arscott  V.  Lilley  (1887),  14  A.R.  283,  followed. 

Bostock  V.  Ramsey  Urban  District  Council,  [1900]  1 Q.B.  357,  [1900]  2 Q.B.  616, 
distinguished. 


Action  against  police  officers  of  the  city  of  Toronto  for  damages 
for  the  destruction  of  certain  goods,  in  the  circumstances  stated 
in  the  judgment. 

The  action  was  tried  before  Teetzel,  J.,  without  a jury,  at 
Toronto,  on  the  29th  and  30th  May  and  8th  and  12th  June,  1908. 
W.  E.  Raney,  K.C.,  for  the  plaintiffs. 

J.  S.  Fullerton,  K.C.,  and  F.  R.  MacKelcan,  for  the  defendants. 
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July  25.  Teetzel,  J.: — ^The  defendants  are  police  officers  of 
Toronto^  and  the  action  is  brought  against  them  for  damages  for 
the  destruction  of  goods  alleged  by  the  plaintiffs  to  be  proprietary 
medicines  within  the  meaning  of  sec.  2 of  61  Viet.  ch.  30  (O.),* 
and  not  intoxicating  liquors  within  the  meaning  of  the  Liquor 
License  Act.  The  plaintiffs  were  on  the  9th  July,  1906,  convicted 
before  Mr.  Kingsford,  police  magistrate,  on  a charge  of  keeping 
liquor  for  sale  without  license.  The  conviction  was  not  formally 
drawn  up  and  signed  till  the  25th  October,  1906,  when  it  was  made 
part  of  the  return  to  a writ  of  certiorari  obtained  by  the  defendants 
(the  present  plaintiffs).  The  conviction  contains  a declaration 
that  a large  quantity  of  liquor,  including  the  portions  alleged  by 
the  plaintiffs  to  be  proprietary  medicines,  should  ‘^be  forfeited  to 
His  Majesty,”  and  an  order  and  direction  that  the  complainant 
(the  defendant  Archibald)  do  forthwith  destroy  the  said  liquor  and 
vessels  containing  it.  As  the  result  of  the  defendants’  motion  on 
the  return  of  the  certiorari,  an  order  was  made  by  a Divisional  Court 
on  the  10th  December,  1906,  directing  that  ‘Hhe  said  order  for 
destruction  of  the  said  goods  ...  be  and  the  same  is  hereby 
set  aside,  in  so  far  as  the  same  directs  the  destruction  of  the  goods 
of  the  said  Ing  Kon,  other  than  the  ‘ rose  wine  ’ and  the  ‘ rice  wine  ’ re- 
ferred to  in  the  evidence  upon  which  the  said  conviction  was  made, 
and  that  the  said  conviction  be  and  the  same  is  hereby  amended 
accordingly.”  In  other  respects  the  conviction  was  affirmed,  and 
an  order  made  that  no  action  should  be  brought  against  Mr.  Kings- 
ford. A motion  on  behalf  of  the  present  defendants  to  vary  the 
minutes  of  this  order,  by  extending  to  them  protection  against  an 
action,  was  refused.  The  order  was  affirmed  in  appeal:  Rex  v. 
Ing  Kon  (1907),  10  O.W.R.  544  (C.A.) 

The  following  are  the  important  questions  in  dispute: — 

(1)  Were  the  goods  proprietary  medicines  or  intoxicating 
beverages? 

(2)  Did  the  police  magistrate  declare  them  forfeited  and  order 
them  to  be  destroyed,  and,  if  so,  when  were  such  declaration  and 
order  reduced  to  writing? 

* 2.  Nothing  in  the  Liquor  License  Act  contained  shall  prevent  the  sale 
by  a pharmaceutical  chemist,  merchant  or  company  dealing  in  drugs  or 
rnedicines,  or  a merchant  or  company  dealing  in  patent  or  proprietary  medi- 
cines, of  any  patent  or  proprietary  medicine  in  the  original  and  unbroken 
package,  which  contains  only  sufficient  alcohol  to  hold  the  medicinal  con- 
stituents thereof  in  solution  or  to  prevent  fermentation. 
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(3)  Did  the  police  magistrate  direct  the  destruction  to  be  de- 
layed a few  days  or  a week,  or  until  after  long  vacation? 

(4)  Did  the  defendants,  in  destroying  the  goods,  in  good  faith 
believe  they  had  the  right  to  do  so? 

(5)  Assuming  that  the  police  magistrate  had  jurisdiction  to 
order  the  destruction,  were  the  defendants  warranted  in  acting  under 
a verbal  direction? 

(6)  Did  the  defendants  have  reasonable  and  probable  cause  to 
believe  they  had  the  right  to  destroy  the  goods? 

(7)  Were  the  defendants  guilfy  of  malice? 

(8)  Was  the  notice  of  action  sufficient? 

(9)  Are  the  plaintiffs  estopped  by  reason  of  the  declaration  of 
forfeiture  not  being  set  aside? 

I shall  deal  with  the  questions  in  the  above  order. 

(1)  There  were  eight  varieties  of  wine  seized  and  taken  from 
the  plaintiffs’  store  to  the  police  station,  and  upon  the  trial  two, 
called  “rose  wine”  and  “rice  wine,”  were  clearly  established  to  be 
beverages  and  not  medicines,  and  there  was  no  contest  before  me 
as  to  these  two. 

’ The  evidence  of  Professor  Shuttleworth  convinces  me  that  the 
other  six  varieties  came  within  the  protection  of  61  Viet.  ch.  30, 
sec.  3,  which  reads:  “3.  Nor  shall  an3dhing  in  the  said  Liquor 
License  Act  contained  prevent  the  sale  by  a chemist  or  by  the 
manufacturer  of  any  tincture,  fluid  extract,  essence  or  medicated 
spirit  containing  alcohol,  prepared  according  to  the  formula  of  the 
British  Pharmacopseia,  or  other  recognized  standard  work  on 
pharmacy,  or  medicine  or  other  similar  officinal  compound  or 
preparation,  or  the  sale  of  a perfume,  nor  the  sale  by  him  for  purely 
medicinal  purposes  of  any  mixture  prepared  as  aforesaid  containing 
alcohol  and  other  drugs  or  medicine;  . . .”  I think  they  are 

“similar  officinal  compounds  or  preparations”  to  some  that  are 
prepared  according  to  formulae  of  the  British  Pharmacopseia.  While 
it  is  true  that  all  contain  a high  percentage  of  alcohol  and  would 
intoxicate,  I cannot  say  that  the  evidence  shews  that  the  percentage 
is  higher  than  is  necessary  to  hold  in  solution  and  preserve  the  solid 
ingredients ; nor  can  I say  that  it  is  higher  than  in  many  well-known 
and  “popular”  proprietary  or  patent  medicines  made  or  sold  in  this 
country.  I find  also  that,  while  they  are  all  imported  as  “wines” 
and  duty  paid  upon  them  as  wines,  the  six  in  question  are  in  fact 
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described  in  the  Chinese  literature  accompanying  them  as  ‘^medicine 
wines. Much  evidence  was  offered  by  the  defendants  to  shew 
that  these  six  varieties  were  in  fact  used  as  beverages  both  in 
China  and  America.  Some  evidence  was  also  elicited  by  the 
plaintiffs  that  it  was  not  uncommon  in  this  country  to  use  as  bever- 
ages rather  than  as  medicines  some  of  our  own  well-advertised 
patent  medicines.  The  evidence,  however,  does  not  suggest  that 
the  plaintiffs  ever  sold  or  had  for  sale  these  wines  as  beverages,  and 
I accept  the  plaintiffs’  own  evidence  that  they  had  them  solely  as 
medicines. 

(2)  The  police  magistrate  was  of  the  opinion  that  all  the  goods 
seized  were  really  beverages,  and  that  asserting  them  to  be  medicines 
was  a fraudulent  device.  No  doubt,  the  fact  that  it  was  clearly 
established  that  the  plaintiffs  had  in  the  same  premises  a large 
quantity  of  Chinese  wine  which  was  undoubtedly  a beverage  and 
was  kept  for  sale  as  such  by  the  plaintiffs  without  a license,  and  the 
fact  that  they  were  all  imported  as  ‘‘wines,”  and  contained  a large 
percentage  of  alcohol,  made  a strong  primd  facie  case  against  the 
plaintiffs;  and  I find  as  a fact  that  the  magistrate  did  find  all  the 
wines  to  be  beverages  and  declare  them  forfeited,  and  did  direct 
that  all  should  be  destroyed  by  the  defendants.  1 also  find  that 
the  direction  to  destroy  was  not  reduced  to  writing  until  about  the 
date  of  the  return  to  the  certiorari,  the  25th  October,  1906.  While 
I have  no  doubt  that  on  the  9th  July,  when  the  plaintiffs  were 
convicted,  the  magistrate  verbally  ordered  all  the  “liquor  to  be 
destroyed,”  those  words  were  not  written  in  the  police  court  record 
signed  by  the  magistrate  until  about  the  time  he  prepared  his 
conviction  for  the  return. 

(3)  There  was  a misunderstanding  between  the  magistrate  and 
Mr.  Mills,  counsel  for  the  plaintiffs,  as  to  the  proposed  delay  in  de- 
stroying the  goods,  but  I find  the  fact  to  be  that  the  destruction 
was  only  to  be  delayed  “a  few  days”  or  “a  week,”  and  not  until 
after  vacation.  The  liquor  was  destroyed  on  the  30th  July,  1906, 
three  weeks  after  the  order  and  well  beyond  the  delayed  time. 

(4)  I find  that  in  destrojdng  the  goods  in  question  the  defend- 
ants in  good  faith  believed  they  had  the  right  to  do  so  in  their 
capacity  as  police  officers,  and  that  it  was  their  duty  to  obey  the 
direction,  though  only  verbal,  of  the  police  magistrate.  The 
practice  had  always  been  to  destroy  liquor  in  such  cases  as  this 
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without  having  the  direction  to  them  by  the  magistrate  reduced 
to  writing. 

(5)  The  goods  were  in  the  custody  of  the  law,  and  under  the 
jurisdiction  of  the  magistrate,  and  the  destruction  being  a ministerial 
act,  I think,  in  the  absence  of  statutory  requirement  or  other 
authority,  there  is  no  necessity  for  the  direction  to  the  police  officers 
to  be  in  writing. 

It  is  to  be  noted  that  in  the  Act  respecting  the  Sale  of  Intoxicat- 
ing Liquors  near  Public  Works,  R.S.O.  1897,  ch.  39,  sec.  7,  provision 
is  made  that  the  liquor  shall  be  destroyed  by  authority  of  the 
written  order  to  that  effect  of  the  justice  . . . and  in  his 
presence,  or  in  the  presence  of  some  person  appointed  by  him  to 
witness  the  destruction  thereof,  who  shall  join  with  the  officer 
by  whom  the  liquor  has  been  destroyed,  in  attesting  that  fact 
upon  the  back  of  the  order  by  authority  of  which  it  was  done.” 

The  authority  for  destruction  in  the  present  case  is  contained 
in  sec.  132,  sub-sec.  1,  of  the  Liquor  License  Act,  R.S.O.  1897, 
ch.  245,  which,  after  providing  for  the  seizure  and  removal  of 
liquors  from  an  unlicensed  house,  provides  that  the  justices  making 
the  conviction  ^‘may  in  and  by  the  said  conviction,  or  by  a separate 
or  subsequent  order,  declare  the  said  liquor  and  vessels,  or  any 
part  thereof,  to  be  forfeited  to  His  Majesty,  and  may  order  and 
direct  that  the  said  inspector,  policeman,  constable,  or  officer  shall 
destroy  the  same  or  any  part  thereof,  and  the  inspector  or  other 
person  as  aforesaid  shall  thereupon  forthwith  destroy  the  same 
or  part  thereof  as  directed  by  such  conviction  or  order.” 

The  absence  of  express  provision  for  written  order  to  be  made 
before  the  destruction,  which  is  provided  for  in  ch.  39,  supra, 
makes  it  necessary  to  determine  whether  in  order  to  protect  the 
constable  it  must  be  shewn  that  the  order  or  conviction  had  been 
reduced  to  writing  and  signed  by  the  magistrate  before  the  goods 
were  destroyed.  It  is  to  be  noted  that  the  language  is  “forthwith 
destroy  the  same  . . . as  directed  by  such  conviction  or  order.” 

The  conviction  and  order  were  really  made  at  the  same  time,  and 
under  sec.  132  the  order  may  be  made  in  and  by  the  conviction,  or 
it  may  be  made  separately.  The  conviction  was  prepared  and 
executed  by  the  magistrate  on  the  25th  October,  1906,  and  con- 
tains the  order.  He  was  not  bound  to  prepare  a formal  conviction 
before  that  date,  and  I am  of  opinion  that  the  words  “forthwith 
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destroy”  have  not  reference  to  the  date  of  a formal  order  or  con- 
viction, but  to  the  date  of  actual  adjudication  and  oral  direction 
of  the  magistrate,  subject  as  in  this  case  to  any  delay  conceded  to 
the  accused.  As  I understand  the  law,  a formal  conviction  may  be 
made  up  at  any  time  before  the  return  to  a certiorari,  although  after 
a commitment:  see  Massey  v.  Johnson  (1810),  12  East  67,  at  p.  82, 
and  The  Queen  v.  Richards  (1844),  5 Q.B.  926;  or  after  penalty 
levied  by  distress:  The  King  v.  Barker  (1800),  1 East  186.  I 
therefore  answer  this  question  in  favour  of  the  defendants. 

(6)  Having  regard  to  the  findings  of  the  magistrate,  to  the 
fact  that  the  plaintiffs  had  a large  quantity  of  intoxicating  beverages 
in  their  possession  for  sale  without  a license,  to  the  fact  that  all 
the  liquors  were  imported  as  wines,  and  not  as  medicine  wines, 
and  duty  paid  upon  them  as  wines,  and  to  the  fact  that  they  were 
all  shewn  to  contain  a large  percentage  of  alcohol,  I think  the  de- 
fendants had  reasonable  and  probable  cause  to  believe  that  they 
had  the  right  to  destroy  the  goods  in  question. 

(7)  In  my  opinion,  the  plaintiffs  have  failed  to  shew  malice 
on  the  part  of  either  defendant.  As  to  the  defendant  Stephen, 
there  is  not  a tittle  of  evidence  on  which  to  found  an  argument  that 
he  acted  with  any  improper  motive.  As  to  the  defendant  Archibald, 
while  his  demeanour  towards  the  plaintiffs’  counsel  and  witnesses 
during  the  investigation  was  deserving  of  most  severe  censure, 
and  should  have  been  inflicted  with  the  reprobation  of  the  magis- 
trate, I cannot  say  that  it  even  suggests  that,  under  all  the  circum- 
stances, he  acted  from  an  improper  motive,  or  recklessly,  in  de- 
stroying the  plaintiffs’  goods.  Although  I have  found  that 
the  delay  for  destruction  of  the  goods  was  only  to  be  for 
“a  week”  or  ‘^a  few  days,”  it  was  granted  for  the  purpose  of 
giving  Mr.  Mills,  counsel  for  the  plaintiffs,  an  opportunity  of 
moving  or  deciding  to  move  or  not  against  the  conviction,  and 
although  the  defendant  Archibald  extended  the  delay  much  longer 
than  was  originally  contemplated,  I think  that,  not  as  a matter  of 
strict  duty,  but  as  a matter  of  ordinary  courtesy  towards  counsel, 
he  should  have  communicated  with  him  before'  destroying'  the 
property.  Had  he  done  so,  this  trouble  would  probably  not  have 
arisen,  for  I find  that  as  a fact  Mr.  Mills  was  under  the  mistaken 
impression  that  nothing  would  be  done  till  after  vacation.  I think 
I should  repeat  here  the  ^dew,  expressed  during  the  argument,  that 
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it  is  a great  misfortune  that  in  such  important  matters  as  trials  for 
the  violation  of  the  Liquor  License  Act,  which  may  not  only  involve 
the  liberty  and  business  reputation  of  the  accused,  but,  as  in  this 
case,  a large  amount  of  property,  the  prosecution  and  conduct  of 
the  trial  should  be  left  solely  to  a police  officer.  With  very  great 
respect  for  the  efficiency  of  the  police  forces  of  Ontario  cities,  and 
for  their  honesty  of  purpose  in  prosecuting  criminal  offenders,  one 
cannot  fail  to  observe  how  often  they,  no  doubt  unconsciously,  in 
practice  reverse  that  fundamental  maxim  of  British  criminal 
jurisprudence,  Every  one  is  presumed  innocent  till  proven  guilty.” 
The  training  and  practice  of  a police  officer  quite  unfit  him  for  the 
office  of  prosecuting  counsel.  The  tendency  of  his  life-work  is  to 
make  him  suspicious  of  the  guilt  of  all  persons  charged  with  crime, 
and  he  frequently  becomes  despotic  and  arbitrary  in  asserting  his 
views,  and  in  the  examination  of  witnesses  and  treatment  of  counsel 
is  likely  to  be  unmindful  of  the  civilities  and  proprieties  which 
should  mark  the  conduct  of  an  officer  whose  duty  is  not  merely 
to  obtain  a conviction,  but  to  assist  the  Court,  and  to  see  that  the 
accused  has  a fair  trial. 

(8)  With  some  hesitation,  in  view  of  the  case  of  Scott  v.  Reburn 
(1894),  25  O.R.  450,  I think  the  notice  of  action*  was  sufficient, 
on  the  ground  that  when  defendants  were  served  they  perfectly 
understood  the  nature  of  the  complaint  and  when  and  where  the 
act  complained  of  happened. 

(9)  As  the  conviction  stands,  the  goods  are  declared  to  be 
forfeited,  so  the  plaintiffs  would  not  be  entitled  in  any  event  to 
more  than  nominal  damages. 

* The  notice  of  action  was  dated  the  13th  December,  1906,  and  was 
addressed  to  the  defendants  and  other  police  officers  of  the  city  of  Toronto, 
and  ran  as  follows:  ‘‘I,  Alexander  Mills,  of  the  city  of  Toronto,  as  solicitor 
for  Ing  Kon  and  Ing  John,  dealers  in  Chinese  groceries,  at  103  Queen  street 
west,  Toronto,  do  hereby  give  you  notice  that  at  or  after  the  expiration  of  one 
month  from  the  time  of  this  notice  being  delivered  to  you  or  left  for  you  at 
your  usual  place  of  abode,  the  said  Ing  Kon  and  Ing  John  will  commence 
an  action  in  the  High  Court  of  Justice  for  Ontario,  against  you,  at  the  suit  of 
the  said  Ing  Kon  and  Ing  John,  and  proceed  therein  according  to  law,  to 
recover  damages  from  you,  for  that  you  . . . did,  in  or  about  the  month 

of  August  and  the  month  of  September,  1906,  maliciously  and  without  any 
reasonable  and  probable  cause,  convert,  detain,  and  destroy,  or  cause  to  be 
destroyed,  a quantity  of  the  goods  of  the  said  Ing  Kon  and  Ing  John,  to  wit, 
775  bottles  of  medicine,  to  the  damage  of  the  said  Ing  Kon  and  Ing  John, 
in  the  sum  of  $500,  which  they  claim.  And  take  notice  further  that  this 
notice  is  not  intended  as  an  admission  by  the  said  Ing  Kon  and  Ing  John, 
or  either  of  them,  that  you,  ...  or  any  of  you,  are  entitled  to  the 
protection  of  the  statute  ch.  88  of  the  Revised  Statutes  of  Ontario,  in  the 
premises.” 
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Having  found  that  the  defendants  acted  in  the  honest  belief 
that  they  were  discharging  their  duty  as  police  officers,  and  that 
they  had  reasonable  and  probable  cause  for  destroying  the  property, 
and  that  they  were  entitled  to  act  and  did  act  under  the  direction 
of  the  magistrate,  and  were  not  guilty  of  malice,  the  action  must  be 
dismissed,  but  without  costs.  See  Sinden  v.  Brown  (1890),  17  A.R. 
173,  and  Moriarity  v.  Harris  (1905),  10  O.L.R.  610.  I deprive  the 
defendants  of  costs  because,  while  holding  that  the  goods  should 
not,  upon  the  facts,  have  been  forfeited,  I have  held  the  defendants 
not  liable  because  they  are  entitled  to  the  protection  the  law  affords 
to  its  officers  who  act  honestly  and  within  their  jurisdiction  in  the 
discharge  of  their  duties.  I am  also  influenced  by  the  thought 
that  if  Archibald  had  had  the  courtesy  to  notify  Mr.  Mills  that, 
not  having  heard  from  him,  he  was  preparing  to  destroy  the  liquors, 
the  occasion  for  this  action  would  not,  in  all  probability,  have 
arisen. 

On  the  25th  September  and  16th  October,  1908,  F.  R.  Mackelcan, 
for  the  defendants,  moved  before  Teetzel,  J.,  in  Chambers,  to 
vary  the  judgment  as  above  pronounced  by  directing  that  the  action 
be  dismissed  with  costs,  pursuant  to  R.S.O.  1897,  ch.  88,  sec.  22, 
which  enacts: — 

^‘If  in  any  case  it  is  alleged  in  the  statement  of  claim,  or  in  the 
summons  and  particulars  if  the  plaintiff  sues  in  the  division  court, 
that  the  act  complained  of  was  done  maliciously  and  without 
reasonable  or  probable  cause,  the  plaintiff,  if  he  recovers  a verdict 
for  any  damages,  or  if  the  defendant  allows  judgment  to  pass  against 
him  by  default,  shall  be  entitled  to  his  costs  to  be  taxed  as  between 
solicitor  and  client;  and  in  every  action  against  a justice  of  the 
peace  for  anything  done  by  him  in  the  execution  of  his  office,  the 
defendant,  if  he  obtains  judgment,  shall  be  entitled  to  his  full  costs 
in  that  behalf,  to  be  taxed  as  between  solicitor  and  client.’’ 

W.  E.  Raney,  K.C.,  for  the  plaintiffs. 

November  11.  Teetzel,  J.: — Mr.  Mackelcan  cited  Arscott  v. 
Lilley  (1887),  14  A.R.  283,  which  held  that  the  section  quoted 
had  not  been  repealed  by  the  provisions  of  the  Judicature  Act 
giving  a discretion  to  the  trial  Judge  in  matters  of  costs,  and  that, 
therefore,  the  action  should  be  dismissed  with  costs  to  the  magis- 
trate, as  between  solicitor  and  client. 
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Neither  this  case  nor  sec.  22  had  been  called  to  my  attention 
before  delivering  judgment. 

A similar  question  was  considered  under  the  English  Act,  in 
Bostock  V.  Ramsey  Urban  District  Council,  [1900]  1 Q.B.  357,  affirmed 
in  appeal  [1900]  2 Q.B.  616,  wherein  it  was  decided  that  where 
upon  the  trial  of  an  action,  brought  against  a person  for  an  act  or 
default  in  the  execution  of  a statutory  or  other  public  duty,  judg- 
ment is  entered  for  the  defendant,  the  discretionary  power  which 
is  given  to  the  Judge  under  the  English  Rules  to  deprive  the  de- 
fendant of  his  costs  is  not  taken  away  by  sec.  1 (b)  of  the  Public 
Authorities  Protection  Act,  1893,  which  provides  that,  ‘‘wherever 
in  any  such  action  a judgment  is  obtained  by  the  defendant,  it  shall 
carry  costs  to  be  taxed  as  between  solicitor  and  client.’’ 

My  first  impression  on  reading  this  case  was  that  it  was  in  con- 
flict with  Arscott  v.  Lilley,  but  when  one  compares  the  language  of 
the  two  Acts,  the  decisions  are  easily  reconcilable. 

The  controlling  language  of  our  Act  is,  “the  defendant,  if  he 
obtains  judgment,  shall  be  entitled  to  his  full  costs,”  etc.;  while 
in  the  English  Act  the  corresponding  language  is,  ‘ ‘Wherever  in  any 
such  action  a judgment  is  obtained  by  the  defendant,  it  shall  carry 
costs,”  etc. 

The  distinction  lies  between  the  words  shall  he  entitled^’  in  our 
Act,  and  shall  carry”  in  the  English  Act.  The  difference  in 
the  effect  of  these  phrases  is  commented  on  by  Vaughan  Williams, 
L.J.,  in  appeal  at  pp.  624-5,  and  in  conclusion  he  says:  “I  think 
that  the  expression  ‘shall  carry  costs  as  between  solicitor  and 
client’  in  sec.  1 (b)  cannot  have  been  intended  to  have  the  same 
meaning  as  the  expression  ‘the  defendant  shall  be  entitled  to  costs 
as  between  solicitor  and  client’  in  sec.  1 (c).” 

For  the  reason,  therefore,  given  in  Arscott  v.  Lilley,  that  where  a 
special  privilege  as  to  costs  is  expressly  conferred  by  statute  upon 
certain  individual  litigants,  the  general  jurisdiction  of  the  Court 
or  Judge  over  costs  does  not  extend  to  deprive  such  litigants  of 
their  special  privilege,  I am  bound  to  direct  that  this  action  shall 
be  dismissed  with  costs  to  the  defendants,  to  be  taxed  as  between 
solicitor  and  client. 

If  leave  to  appeal  from  this  ruling  is  necessary,  I grant  it  to 
the  plaintiffs.* 

^ E.  B.  B. 


* No  appeal  was  taken. 
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[IN  CHAMBERS.] 

Gates  v.  Seagram. 

Court  of  Appeal — Leave  to  Appeal — Order  of  Divisional  Court — Claim  and 

Counterclaim — Form,  of  Judgment — Costs — 0.  J.  Act,  secs.  72, 76  (1)  (e),  (g). 

Leave  to  appeal  to  the  Court  of  Appeal  from  the  order  of  a Divisional  Court 
of  the  High  Court  affirming  an  order  of  a Judge  directing  judgment  to 
be  entered  for  the  plaintiff  on  his  claim  with  costs  of  the  action  and  for 
the  defendant  on  his  counterclaim  with  costs  thereof,  was  granted,  under 
sec.  76  (1)  (e)  and  (g)  of  the  Ontario  Judicature  Act,  where  the  Divisional 
Court  had  given  leave  to  appeal  from  the  order,  so  far  as  it  was  open  to 
that  Court  to  do  so,  under  sec.  72  of  the  same  Act,  and  the  leave  was 
sought  in  order  to  settle  the  questions  as  to  the  proper  form  of  judgment 
and  as  to  costs  where  a defendant  proves  a set-off  to  an  amount  exceeding 
the  plaintiff’s  claim,  having  pleaded  it  in  form  as  a counterclaim. 

Motion  by  the  defendant  for  leave  to  appeal  to  the  Court 
of  Appeal  from  an  order  of  a Divisional  Court  of  the  High  Court, 
dated  the  9th  October,  1908,  dismissing  an  appeal  by  the  defen- 
dant from  an  order  of  Meredith,  C.J.C.P.,  in  the  Weekly  Court, 
upon  motions  by  both  parties  for  judgment  upon  a Master’s  report, 
directing  that  judgment  be  entered  for  the  plaintiff  for  $288.33, 
the  amount  found  due  to  him  by  the  report,  with  costs,  and  that 
judgment  be  entered  for  the  defendant  on  his  counterclaim  for 
$700,  the  amount  found  due  to  him  by  the  report,  with  costs. 

The  action  was  brought  by  C.  N.  Gates  against  Joseph  E. 
Seagram  to  recover  $1,116.12  and  interest  for  boarding  and 
lodging  the  defendant’s  men  and  for  money  paid  by  the  plaintiff 
on  account  of  the  defendant. 

The  defendant,  in  a pleading  headed  ^‘Statement  of  Defence 
and  Counterclaim,”  alleged  that  the  plaintiff  had  been  overpaid, 
and  asked  to  have  an  account  taken;  he  also  claimed  $700  for 
rent  of  a hotel. 

By  a judgment  of  the  High  Court,  dated  the  20th  February, 
1908,  all  matters  in  dispute  in  the  action  were  referred  to  an 
official  referee,  pursuant  to  sec.  29  of  the  Arbitration  Act,  the 
Court  reserving  further  directions  and  the  question  of  costs  until 
after  report. 

By  his  report,  dated  the  12th  May,  1908,  the  referee  found 
that  there  was  due  to  the  plaintiff  by  the  defendant,  in  respect 
of  the  matters  set  forth  in  the  plaintiff’s  statement  of  claim, 
$288.33;  that  there  was  due  to  the  defendant  by  the  plaintiff. 
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in  respect  of  the  rent  referred  to  in  the  defendant’s  counterclaim, 
$700;  and  that  upon  the  reference  there  was  no  dispute  as  to 
the  defendant’s  claim  for  rent,  the  sum  of  $700  being  held  by 
‘Hhird  parties”  pending  the  result  of  the  action. 

On  the  26th  May,  1908,  the  defendant  served  notice  of  a 
motion  to  the  Court  for  judgment  for  the  amount  found  due  to 
the  defendant  by  the  referee,  and  for  interest  and  for  costs  of 
the  action  and  of  the  reference,  or  for  such  further  or  other  order 
as  might  be  proper. 

On  the  8th  June,  1908,  the  plaintiff  served  notice  of  a motion 
for  judgment  on  further  directions  and  disposing  of  the  ques- 
tion of  costs,  or  for  such  further  or  other  order  as  might  be  proper. 

On  the  18th  June,  1908,  an  order  was  made  by  Meredith, 
C.J.C.P.,  in  the  Weekly  Court,  directing  as  follows  : (1)  that 
judgment  be  entered  for  the  plaintiff  against  the  defendant  for 
$288.33,  with  costs,  to  be  taxed  on  the  High  Court  scale,  pur- 
suant to  the  report;  (2)  that  judgment  be  entered  for  the  defen- 
dant against  the  plaintiff  for  $700,  with  interest,  if  any,  which 
had  accrued  thereon,  and  with  costs,  to  be  taxed  on  the  High 
Court  scale,  pursuant  to  the  report;  and  (3)  that  one  judgment 
be  set  off  against  the  other  judgment,  and  that  judgment  be 
entered  in  favour  of  the  party  to  whom  the  balance  is  ultimately 
found  due. 

On  the  20th  Jime,  1908,  the  defendant  served  notice  of  appeal 
to  a Divisional  Court  from  the  order  of  Meredith,  C.J.,  “whereby 
he  determined  that  upon  the  authorities  he  was  obliged  to  award 
costs  to  the  plaintiff  of  his  claim  and  costs  to  the  defendant  of 
his  counterclaim,  and  take  notice  that  the  defendant  will  ask 
for  an  order  that  he  be  awarded  the  costs  of  the  action  and  of 
this  appeal,  or  such  further  or  other  order  as  may  be  proper, 
upon  the  grounds  that  the  defendant  was  successful  in  the  action, 
and  should  be  awarded  his  costs,  and  that  the  learned  Chief 
Justice  of  the  Common  Pleas  apphed  the  wrong  principle  in  deter- 
mining the  disposition  of  costs,  and  that  he  erred  in  considering 
himself  bound  to  decide  as  he  did.” 

The  appeal  was  dismissed  by  a Divisional  Court  on  the  9th 
October,  1908.  The  order  dismissing  the  appeal  contained  this 
clause:  “And,  the  counsel  for  the  defendant  now  applying  there- 
for, this  Court  doth  give  leave  to  appeal  under  section  72  of  the 
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Judicature  Act.  This  leave  is  not  to  be  deemed  to  be  leave  to 
appeal  to  the  Court  of  Appeal  under  section  76  of  the  Judicature 
Act.’^ 

The  motion  for  leave  to  appeal  was  heard  by  Osler,  J.A., 
in  Chambers,  on  the  21st  October,  1908. 

C.  A.  Moss,  for  the  defendant. 

W.  E.  Middleton,  K.C.,  for  the  plaintiff. 

December  7.  Osler,  J.A.: — Having  regard  to  the  fact  that 
the  Divisional  Court  has  given  leave  to  appeal,  so  far  as  it  is  open 
to  them  to  do  so,  under  sec.  72,  Ontario  Judicature  Act,*  and 
to  the  cases  of  Cutler  v.  Morse  (1888),  12  P.R.  594,  Girardot  v. 
Welton  (1900),  19  P.R.  162,  201,  Lund  v.  Campbell  (1885),  14 
Q.B.D.  821,  and  other  cases  which  deal  with  the  question,  what 
is  the  proper  form  of  judgment  to  be  entered  where  a defendant 
proves  a set-off  to  an  amount  exceeding  the  plaintiff’s  claim, 
even  though  he  has  pleaded  it  in  form  as  a counterclaim,  I think 
that  leave  to  appeal  should  be  given  under  sec.  76  (1)  (c),  {g), 
of  the  Ontario  Judicature  Act.f 

Leave  should  also  be  given  in  so  far  as  the  appeal  to  the  Divi- 
sional Court  was  upon  the  question  of  costs,  the  contention  being 
that  the  discretion  of  the  learned  Chief  Justice  in  disposing  of 
the  costs  on  the  motion  for  judgment  was  exercised  upon  a wrong 
principle,  following  the  form  of  the  judgment  which  he  considered 
himself  bound  or  entitled  to  direct  to  be  entered  on  the  pleadings: 
Young  v.  Thomas,  [1892]  2 Ch.  134;  McCausland  v.  Quebec  Fire 

* R.S.O.  1897,  ch.  51,  sec.  72:  ‘‘No  order  made  by  the  High  Court  or 
any  Judge  thereof,  by  the  consent  of  parties,  or  as  to  costs  only  which  by 
law  are  left  to  the  discretion  of  the  Court,  shall  be  subject  to  any  appeal, 
except  by  leave  of  the  Court  or  Judge  making  such  order.” 


t By  4 Edw.  VII.  ch.  11  (O.),  sec.  76  of  the  Judicature  Act  is  repealed 
and  a new  section  substituted,  sub-sec.  (1)  of  which  provides:  “An  appeal 
shall  lie  to  the  Court  of  Appeal  from  the  judgment,  order,  or  decision  of  a 
Divisional  Court  of  the  High  Court  in  the  following  cases.  ...(e) 
Where  the  judgment,  order  or  decision  involves  a question  of  law  or  practice 
on  which  there  have  been  conflicting  decisions  by  Divisional  Courts  of  the 
High  Court  and  leave  to  appeal  is  obtained  as  herein  provided;  . . . 

(g)  Where  there  are  special  reasons  for  treating  the  case  as  exceptional  and 
allowing  a further  appeal,  and  leave  to  appeal  is  obtained  as  herein  provided.” 
And  sub-sec.  (2)  provides:  “Such  leave  to  appeal  may  be  given  by  a Divi- 
sional Court  or  a Judge  of  the  High  Court  if  a Divisional  Court  is  not  sitting 
or  by  the  Court  of  Appeal  or  a Judge  thereof  if  the  Court  of  Appeal  is  not 
sitting.” 
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Insurance  Co.  (1894),  25  O.R.  330;  Wansley  v.  Smallwood  (1885), 
11  A.R.  439;  Mitchell  v.  Vandusen  (1887),  14  A.R.  517;  Rieken 
V.  Yorke  Peninsula  Justices,  [1908]  A.C.  454;  Edmund  v.  Martell 
(1907),  24  Times  L.R.  25  (C.A.). 

E.  B.  B. 


[IN  THE  COURT  OF  APPEAL.] 

C.  A.  Jacobs  v.  Beaver. 

1908 

Foreign  Judgment — Action  on — Motion  for  Judgment  under  Rule  603 — 

Oct.  19.  Defence  that  Judgment  obtained  by  Fraud  on  Foreign  Court — Validity 

of  — Alleged  Conflict  of  Decisions  — Court  of  Appeal  in  England  — 
Authority. 

The  plaintiffs  brought  an  action  against  the  defendants,  an  Ontario  cor- 
poration, in  the  Province  of  Quebec,  to  recover  money  alleged  to  be  due 
from  them  for  services  rendered.  The  defendants  appeared  in  the  Quebec 
action  and  defended  on  the  merits  and  judgment  went  against  them. 
The  plaintiffs  having  brought  an  action  in  Ontario  on  the  Quebec  judg- 
ment, and  moved  before  the  Master  in  Chambers  for  speedy  judgment 
under  Rule  603,  the  defendants  opposed  the  motion  upon  affidavit  that 
the  Quebec  judgment  was  recovered  by  fraud  and  deception  practised 
upon  the  Court  by  the  plaintiffs,  and  that  they,  the  defendants,  had  a 
good  defence  to  the  action  upon  the  merits:  — 

Held,  affirming  the  orders  of  the  Master  in  Chambers  and  Britton,  J.,  and 
reversing  the  decision  of  the  Divisional  Court,  that  the  motion  for 
judgment  must  be  dismissed,  and  that  in  an  action  founded  upon  a 
foreign  judgment  the  defendant  is  at  liberty  to  plead,  and  prove  if  he 
can,  that  the  judgment  was  recovered  by  fraud  and  deception  practised 
upon  the  Court. 

Codd  V.  Delap,  92  L.T.  510,  followed. 

Per  Moss.  C.J.O.,  Osler  and  Garrow,  JJ.A.  : — There  is  no  conflict  between 
the  above  decision  and  the  judgment  of  the  Court  of  Appeal  in  Wood- 
ruff V.  McLennan,  14  A.R.  242,  as  that  case  turned  upon  a different 
state  of  facts  and  did  not  call  in  question  the  principle  of  the  decision 
of  the  English  Court  of  Appeal  in  Abouloff  v.  Oppenheimer,  10  Q.B.D. 
295. 

Per  Moss,  C.J.O.,  and  OsLER,  J.A. : — A decision  of  the  highest  Court  of  this 
Province,  while  it  remains  urreversed  by  a tribunal  having  appellate  juris- 
diction over  it,  ought  not  to  be  set  aside  or  ignored,  simply  because 
other  Courts,  not  possessing  appellate  jurisdiction  over  it,  and  them- 
selves subject  to  reversal  by  higher  Courts,  have  subsequently  expressed 
, views  that  may  appear  to  be  not  in  harmony  wuth  the  decision. 

Trimble  v.  Hill,  5 App.  Cas.  342,  referred  to. 

Case  stated  and  agreed  upon  between  the  parties  on  an  appeal 
by  the  defendants  in  an  action  brought  by  the  plaintiffs  upon  a 
judgment  obtained  by  them  in  the  Province  of  Quebec.  The 
plaintiffs  having  moved  for  speedy  judgment  imder  Rule  603,  the 
defendants  filed  an  affidavit  stating  that  the  judgment  recovered 
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in  the  Province  of  Quebec  was  recovered  by  fraud  and  deception 
practiced  on  the  Court,  and  that  they,  the  defendants,  had  a good 
defence  on  the  merits.  The  Master  in  Chambers  dismissed  the 
application  for  final  judgment  by  an  order  dated  28th  January, 
1908,  which  order  was  affirmed  by  Britton,  J.,  in  Chambers,  on  11th 
February.  The  plaintiffs  then  appealed  to  a Divisional  Court, 
which  allowed  the  appeal  by  order  dated  21st  February.  From 
this  order  the  defendants,  by  leave,  appealed  to  the  Court  of  Appeal. 
The  facts  of  the  case,  which  were  not  in  dispute,  and  the  question 
submitted  to  the  Court  for  its  decision,  are  set  out  in  the  judgments. 

On  19th  May,  1908,  the  case  was  heard  by  Moss,  C.J.O.,  Osler; 
Garrow,  Maclaren  and  Meredith,  JJ.A. 

Gideon  Grant,  for  the  defendants.  A defendant,  when  sued  in 
this  jurisdiction  on  a foreign  judgment,  can  set  up  the  defence  that 
such  judgment  was  recovered  in  the  foreign  Court  by  fraud  and 
deception,  and  on  this  point  there  is  no  doubt  under  the 
English  decisions:  Vadala  v.  Lawes  (1890),  25  Q.B.D.  310,  following 
Ahouloff  V.  Oppenheimer  (1882),  10  Q.B.D.  295;  Duchess  of  King- 
ston’s Case  (1776),  Smith’s  Leading  Cases,  11th  ed.,  p.  731,  at  p.  738; 
Castrique  v.  Imrie  (1870),  39  L.J.C.P.  350,  at  p.  357;  Simpson  v. 
Fogo  (1860),  29  L.J.N.S.  (Ch.)  657.  The  Court  of  Appeal,  in 
Woodruff  V.  McLennan  (1887),  14  A.R.  242,  has  not  followed  these 
authorities,  but  they  have  been  treated  as  binding  in  Hollender  v. 
Ffoulkes  (1894),  26  O.R..  61,  and  Johnston  v.  Barkley  , 10 
O.L.R.  724,  under  the  authority  of  Trimble  v.  Hill  (1879), 
5 App.  Cas.  342. 

W.  R.  Smyth,  K.C.,  for  the  plaintiffs.  There  would  be  no  end  to 
litigation  if  defendants’  contention  should  prevail.  The  point  at 
issue  is  res  judicata  under  the  decision  of  this  Court  in  Woodruff  v. 
McLennan,  which  is  also  supported  by  a decision  of  the  Supreme 
Court  of  the  United  States  in  Hilton  v.  Guyot  (1895),  159  U.S.  113. 
There  is  a distinction  between  fraud  in  procedure  and  extrinsic 
fraud,  and  it  was  on  fraud  of  the  latter  class  that  Ahouloff  v.  Oppen- 
heimer was  decided;  Ochsenbein  v.  Papelier  (1873),  L.R.  8 Ch.  695, 
was  also  referred  to. 

October  19.  Moss,  C.J.O.: — This  appeal  comes  before  us  on  a 
case  stated  and  agreed  upon  between  the  parties. 
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The  action  is  brought  upon  what  may  for  convenience  be  called 
a foreign  judgment,  though  it  is  a judgment  of  a Court  of  the 
Province  of  Quebec. 

The  plaintiffs  moved  before  the  Master  in  Chambers,  under 
Rule  603,  for  leave  to  sign  final  judgment,  but  were  met  by  an 
affidavit  on  behalf  of  the  defendants  setting  forth  that  the  judg- 
ment recovered  in  the  Province  of  Quebec  was  recovered  by  fraud 
and  deception  on  the  Court,  and  that  they,  the  defendants,  had  a 
good  defence  to  this  action  on  the  merits. 

The  Master  thereupon  dismissed  the  motion,  and,  on  appeal, 
his  order  was  affirmed  by  Britton,  J.  The  plaintiffs  thereupon 
appealed  to  a Divisional  Court,  which  reversed  the  previous  orders 
and  directed  that  the  plaintiffs  be  at  liberty  to  enter  final  judgment 
for  their  claim. 

There  are  no  written  or  spoken  opinions  recorded  in  the 
stated  case,  but  from  it  and  from  the  statements  of  counsel  we 
gather  that  the  decision  of  the  Divisional  Court  was  merely  formal, 
and  was  pronounced  under  the  impression  that  a conflict  between  the 
decision  of  this  Court  in  Woodruff  v.  McLennan  , 14  A.R.  242,  and 
the  decisions  of  Divisional  Courts  in  Hollender  v.  Ffoulkes,  26  O.R. 
61,  and  Johnston  v.  Barkley,  10  O.L.R.  724,  was  involved.  Taking 
that  view,  the  Divisional  Court  followed  Woodruff  v.  McLennan. 

It  is  put  in  the  stated  case  that  the  only  question  for  decision  is 
whether  the  decision  of  this  Court  in  Woodruff  v.  McLennan  is 
right,  or  whether  the  decision  of  the  Divisional  Court  in  Hollender 
V.  Ffoulkes  is  right,  the  facts  in  this  case  being  admittedly  not  dis- 
tinguishable from  the  facts  in  these  cases.  This  statement  seems 
to  involve  the  proposition  that  the  facts  in  Woodruff  v.  McLennan 
corresponded  with  the  facts  in  Hollender  v.  Ffoulkes,  and  not  only 
so,  but  with  the  facts  of  this  case  as  well.  But  this  is  an  entire 
misapprehension,  as  no  doubt  the  Divisional  Court  would  have 
realized  upon  a fuller  discussion  and  closer  examination  of  the 
cases. 

What  has  been  determined  by  the  order  now  in  appeal  is  that  to 
an  action  founded  upon  a foreign  judgment  the  defendant  is  not  at 
liberty  by  way  of  defence  to  plead,  and  prove  if  he  can,  that  the 
judgment  was  recovered  by  fraud  and  deception  practiced  upon 
the  Court.  But  no  such  proposition  was  affirmed  in  Woodruff  v. 
McLennan  (supra),  nor  did  it  question  in  any  way  the  doctrine. 
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which  had  been  fully  accepted  and  acted  upon  by  the  Courts  of  Eng- 
land long  before  Abouloff  v.  Oppenheimer,  10  Q.B.D.  295,  was  decided, 
that  effect  would  not  be  given  to  a foreign  judgment  which 
was  shewn  to  have  been  obtained  by  fraud  and  deception  practiced 
upon  the  foreign  Court.  On  the  contrary,  we  find  Hagarty,  C.J.O., 
saying  (p.  253):  ‘‘The  decision  of  the  Court  of  Appeal  in  Abouloff 
V.  Oppenheimer,  10  Q.B.D.  295,  was  in  itself  the  inevitable  result  of 
the  course  of  decision  on  the  point  presented.  Where  it  is  asserted 
that  a judgment  of  a foreign  Court  sought  to  be  enforced  in  England 
was  obtained  by  the  gross  fraud  of  the  plaintiffs  in  fraudulently 
representing  that  certain  goods  the  subject  of  the  suit  were  not  in 
the  plaintiffs’  possession,  and  by  fraudulently  concealing  from 
the  Court  that  they  were  in  their  actual  possession  and  concealed 
by  plaintiffs,  except  as  to  so  much  of  them  as  they  had  fraudulently 
and  secretly  disposed  of,  and  the  plaintiffs  admit  the  truth  of  the 
defence,  but  demur  to  it  as  insufficient  in  law,  no  other  judgment 
than  one  overruling  the  demurrer  seems  to  have  been  possible.” 

Nor,  in  my  humble  judgment,  is  there  any  departure  from  this 
principle  either  in  the  actual  decision  or  in  the  judgments  of  the 
majority  of  the  Court.  If  I may  venture  to  say  so,  the  case  was, 
in  my  opinion,  well  decided,  and  I see  nothing  in  the  subsequent 
cases  that  should  shake  its  authority.  But  even  if  it  were  other- 
wise, I must  say,  speaking  for  myself,  that  I think  it  should  be 
adhered  to  until  reversed  by  the  decision  of  a Court  of  proper 
appellate  jurisdiction. 

In  this  Province,  in  all  matters  of  controversy  relative  to  civil 
rights,  resort  is  to  be  had  to  the  laws  of  England  as  they  stood  on 
the  15th  of  October,  1792,  as  the  rule  for  the  decision  of  the  same, 
except  so  far  as  the  said  law’s  have  been  repealed  by  Imperial  Acts 
having  force  in  the  Province  or  by  Acts  of  the  Provincial  Legis- 
lature. But  it  is  for  the  Courts  of  the  Province,  subject  to  appeal 
to  properly  constituted  appellate  tribunals,  to  declare  these  laws 
for  the  people  of  the  Province.  And,  still  speaking  for  myself,  I 
think  that  a decision  of  the  highest  Court  of  the  Province,  while  it 
remains  unreversed  by  a tribunal  having  appellate  jurisdiction  over 
it,  ought  not  to  be  set  aside  or  ignored  simply  for  the  reason  that 
other  Courts,  not  possessing  appellate  jurisdiction  over  it,  and 
themselves  subject  to  reversal  by  higher  Courts,  have  subsequently 
expressed  views  that  may  appear  to  be  not  in  harmony  with  the 
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decision.  And  I do  not  think  that  the  suggestion  of  the  Judicial 
Committee  in  Trimble  v.  Hill,  5 App.Cas.  342,  affords  warrant  for 
any  such  practice. 

Taking  this  case  as  it  stands  and  dealing  with  the  only  question 
that  arises  upon  it,  I do  not  consider  it  necessary  to  discuss  the 
cases  referred  to  on  the  argument,  all  of  which,  and  many  others,  I 
have  looked  at.  I think  it  clear  that  upon  the  statement  made  in  the 
affidavit  filed  in  answer  to  the  plaintiffs’  motion  for  leave  to  s gn 
judgment,  the  application  was  properly  dismissed:  Codd  v.  Delap 
(1905),  92  L.T.  510  (H.  of  L.).  What  may  turn  out  to  be  the  state 
of  the  case  when  pleadings  and  particulars  are  delivered  is  not  a 
matter  to  be  considered  at  present. 

The  appeal  should  be  allowed  and  the  orders  of  Britton,  J.,  and 
the  Master  in  Chambers  restored.  But  in  view  of  the  manner  in 
which  the  case  has  been  brought  up,  all  the  costs  may  be  costs  in 
the  action. 

OsLER,  J.A.: — This  is  an  appeal  by  the  defendants  from  the 
order  of  a Divisional  Court  reversing  an  order  made  by  Mr.  Justice 
Britton  affirming  an  order  of  the  Master  in  Chambers  dismissing 
the  plaintiffs’  application  for  leave  to  enter  final  judgment  in  the 
action  under  Rule  603. 

The  action  was  commenced  by  writ  specially  indorsed  with  a 
claim  upon  a judgment  recovered  by  the  plaintiffs  in  an  action 
brought  in  the  Province  of  Quebec  against  the  defendants,  an 
Ontario  corporation  having  no  place  of  business  and  no  assets 
there.  The  defendants  had  defended  on  the  merits,  the  nature  of 
which  does  not  appear,  but  without  success.  The  plaintiffs  moved 
for  judgment  under  Rule  603,  and  the  motion  was  opposed  by  the 
defendants  on  an  affidavit  setting  up  as  a defence  that  the  judg- 
ment sued  on  was  recovered  ‘^by  fraud  and  deception  practiced  on 
the  Court,”  and  that  the  defendants  had  a good  defence  to  the 
action  on  the  merits.  There  were  other  affidavits,  it  would  seem, 
to  the  same  effect,  but  none  of  them  are  before  us,  and  the  only 
information  we  have  as  to  the  form  and  particulars  of  the  defence 
and  the  nature  of  the  alleged  fraud  is  in  the  statement  of  the  case 
and  the  reasons  for  appeal,  which  baldly  allege  that  the  defence  is 
that  the  judgment  was  obtained  by  fraud. 

The  Divisional  Court,  assuming  to  follow  the  decision  of  this 
Court  in  Woodruff  v.  McLennan,  14  A.R.  242,  and  declining  to 
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follow  the  decisions  of  other  Divisional  Courts  or  Judges  which 
were  said  to  have  departed  from  that  case  on  the  supposed  authority 
of  Abouloff  V.  Oppenheimer,  10  Q.B.D.  295,  (C.A.),  and  Vadala  v. 
Lawes,  25  Q.B.D.  310,  (C.A.),held  that  the  statements  in  the  affida- 
vits disclosed  no  defence  to  the  action  and  directed  summary 
judgment.  Hence  the  appeal. 

It  can  hardly  be  necessary  to  say  that  Woodruff  v.  McLennan 
by  no  means  broadly  decides  that  fraud  committed  in  obtaining 
a judgment  is  not  a defence  to  an  action  brought  thereon,  and  the 
facts  of  this  case  when  brought  out  may  establish  a defence  to  which 
the  decision  in  that  case  would  afford  no  answer,  and  to  which  it 
could  not  apply  even  if,  which  has  yet  to  be  decided,  it  is  opposed 
in  principle  to  the  other  cases  above  referred  to.  In  this  view  it  is 
impossible  usefully  to  discuss  the  authorities  on  the  general  question 
as  we  were  invited  to  do,  but  I will  say  that  so  long  as  a decision 
of  this  Court  remains  not  overruled  by  the  Supreme  Court  or  by 
the  Judicial  Committee,  or  not  reconsidered  by  this  Court,  the  more 
convenient  course  for  other  provincial  Courts  is  to  follow  it,  if 
uniformity  of  decision  is  of  any  value  to  litigants.  In  the  present 
case  the  only  question  we  can  deal  with  is  whether  summary  judg- 
ment ought  to  have  been  directed  in  the  face  of  the  defence  stated, 
and  , that  question  is  disposed  of  by  the  decision  of  the  House 
of  Lords  in  a case  not  cited  here  or  below  of  Codd  v.  Delap, 
reported  (only)  in  92  L.T.N.S.  510,  but  referred  to  in  the 
Annual  Practice.  That  was  an  action  in  an  English  Court  upon 
judgments  obtained  in  Canada.  The  answer  to  the  plaintiff's 
motion  for  summary  judgment  under  Ord.  XIV.  was  an  affidavit 
that  the  judgments  sued  on  were  obtained  by  fraud.  The  Court 
of  Appeal  affirmed  an  order  giving  the  plaintiff  leave  to  sign  judg- 
ment, but  their  judgment  was  reversed  by  the  House  of  Lords,  Lord 
Halsbury  saying:  ‘‘There  is  an  affidavit  by  the  person  sued  that 
he  has  a good  defence.  I am  not  satisfied  that  he  has  not  a good 
defence.  I do  not  say  that  he  has.  I know  nothing  more  about 
it  than  this:  that  in  the  state  of  conflict  which  there  is  between 
the  parties,  with  the  allegation  that  the  judgments  relied  upon 
have  been  obtained  by  fraud,  there  is  a question  to  be  tried,  and 
not  to  be  stifled  by  an  order  of  the  Court  under  Order  XIV." 

We  follow  that  decision  and  allow  the  appeal,  and  costs  follow. 

See  also  Manger  v.  Cash  (1889),  5 Times  L.R.  271. 
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Garrow,  JA.  : — This  comes  before  us  oil  a case  stated.  The 
stage  of  pleadings  had  not  apparently  been  reached,  and  what  we 
have  to  determine  is,  does  the  defendant's  allegation  in  his  affidavit 
in  reply  to  the  plaintiffs^  motion  for  judgment,  that  the  plaintiffs’ 
judgment  upon  which  they  sue,  and  which  is  that  of  a Court  in  the 
Province  of  Quebec,  w^as  obtained  by  fraud  and  deception  practiced 
upon  the  Court  by  the  plaintiffs,  present  a good  defence. 


The  motion  for  judgment  was  dismissed  by  the  Master  in 
Chambers,  and  his  order  was  affirmed  by  Britton,  J.  The  Divisional 
Court,  however,  out  of  deference,  it  is  said,  to  the  decision  of  this 
Court  in  Woodruff  v.  McLennan,  14  A.R.  242,  reversed  Britton,  J., 
and  the  Master,  and  granted  the  motion.  And  from  that  conclusion 
this  appeal  was,  by  leave,  taken  by  the  defendant. 


I need  not  here  discuss  the  question  whether  the  decision  in 
Woodruff  V.  McLennan  has  any  application  to  the  proposition 
with  which  w’e  are  to  deal.  At  present  I think  it  has  not,  for  cer- 
tainly nothing  said  in  the  judgment  in  that  case  indicates  an  opinion 
that  such  a defence  may  not  be  set  up,  however  difficult  it  may  be 
to  prove. 

A judgment,  whether  native  or  foreign,  creates  a debt  between 
the  parties.  And  it  also  creates  an  estoppel  betw^een  them  as  to 
the  matters  of  fact  upon  which  the  judgment  proceeded,  although 
in  the  case  of  foreign  judgments  the  estoppel  is  less  perfect  in  some 
particulars  than  in  the  other,  inasmuch  as,  for  instance,  no  merger 
of  the  original  cause  of  action  takes  place:  see  Bughee  v.  Clergue 
(1889),  27  A.R.  96. 

But  this  estoppel  will  be  vitiated  and  the  matter  set  at  large  by 
fraud  on  the  part  of  the  plaintiff,  the  question  of  difficulty  being 
not  about  the  general  principle  so  much  as  about  the  nature  of  the 
fraud  which  will  be  sufficient  for  that  purpose.  Here  we  are  ignor- 
ant of  the  precise  facts  and  circumstances  relied  on  to  establish  the 
defence.  These  will  no  doubt  develop  as  the  case  proceeds,  and  in 
the  meantime  all  we  have  to  go  upon  is  the  general  principle,  and 
that  principle  in  my  opinion  justified  the  order  made  by  the  learned 
Master  in  Chambers:  see  Codd  v.  Delap,  92  L.T.  510.  And  as 
the  question  presented  is  simply,  is  such  a defence  a good  defence 
in  law,  it  is  not  strictly  necessary  to  say  much,  or  indeed  anything, 
about  the  conflict  said  to  exist  between  the  case  of  Woodruff  v. 
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McLennan  and  the  subsequent  cases  here  and  in  England.  But 
as  the  case  states  that  the  real  question  in  dispute  involves  and 
requires  for  its  determination  a reconsideration  of  these  cases,  and 
as  the  whole  question  was  argued  before  us,  I need  no  other  excuse 
for  briefly  stating  the  conclusions  at  which  I have  arrived. 

I agree  with  the  decision  of  the  majority  of  this  Court  in  Wood- 
ruff V.  McLennan.  And  to  do  so  it  is  not,  in  my  opinion,  necessary 
to  disagree  with  the  actual  decisions  in  Hollender  v.  Ffoulkes,  26 
O.R.  61;  Johnston  v.  Barkley,  10  O.L.R.  724;  Abouloff  v.  Oppen- 
heimer,  10  Q.B.D.  295;  or  even  Vadala  v.  Lawes,  25  Q.B.D.  310. 
The  facts  in  each  case  must  be  observed  with  care,  something  which 
I am  afraid  has  not  always  been  done,  when  I And  so  learned  and 
careful  a Judge  as  Street,  J.,  saying,  as  he  does  in  Johnston  v. 
Barkley,  that  Woodruff  v.  McLennan  was  decided  “in  the  face  of 
Abouloff  V.  Oppenheimer,”  the  fact  being  that  the  actual  decision 
in  that  case  was  unanimously  assented  to  in  this  Court,  although 
it  is  true  the  majority  hesitated  to  accept  the  very  wide  dicta 
appearing  in  the  several  judgments  which  were  delivered,  and  which 
seemed  quite  unnecessary  for  the  actual  decision  itself. 

In  Woodruff  v.  McLennan  the  question  arose  upon  the  ad- 
missibility of  certain  evidence  tendered  at  the  trial  and  rejected. 
The  case  had  originally  been  tried  before  a Judge  and  a jury  in  the 
State  of  Michigan.  The  action  was  brought  to  recover  payment 
for  certain  services  under  a logging  contract.  At  the  trial  witnesses 
on  both  sides  were  examined,  and  the  whole  submitted  to  the  jury, 
who  found  for  the  plaintiff.  And  what  the  defendant  proposed  to 
do,  when  sued  in  this  Province  on  the  judgment,  was  to  prove  flve 
years  afterwards,  by  certain  teamsters  and  others  who  had  been 
employed  in  the  Michigan  woods,  that  certain  of  the  statements 
made  under  oath  at  the  trial  by  the  plaintiff  and  his  witnesses  were 
untrue.  Patterson,  J.,  who  delivered  the  chief  judgment,  says, 
at  p.  249:  “It  seems  to  me  impossible  to  deny  that  what  the  de- 
fendant proposes  to  do  is  to  try  over  again  the  very  question  which 
was  in  issue  in  the  original  action.”  This  plainly  shews  the  point 
of  view  of  the  Court  upon  which  the  actual  decision  was  based; 
in  other  words,  that  the  defendant  had  made  no  new  case  of  fraud 
or  deception  practiced  upon  the  Court,  but  was  merely  in  effect 
striving  to  obtain  a new  trial  here  of  the  very  issues  dealt  with 
there,  practically  on  the  same  evidence  with  the  addition  of  some 
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corroborative  statements.  This  was,  I think,  very  properly  refused. 
But  if  the  defendant  had  come  prepared  to  prove  that  he  had  since 
the  former  trial  discovered  that  the  plaintiff  had  fraudulently  de- 
ceived the  Court  by  knowingly  putting  forward  false  evidence, 
either  oral  or  documentary,  the  result  might  well  have  been  differ- 
ent, for  Woodruff  v.  McLennan,  as  I read  it,  does  not  decide  that  the 
estoppel  may  not  be  attacked  and  the  whole  matter  laid  open  upon 
the  ground  of  substantive  fraud.  But  in  the  second  action  the 
substantive  fraud  would  be  the  main  issue.  And  if  the  true  meaning 
of  Ahouloff  V.  Oppenheimer  is  that  if  in  the  course  of  proving  this 
issue  it  becomes  necessary  to  examine  into  the  original  issue,  I 
would  not  be  disposed  to  disagree.  But,  of  course,  if  the  defendant 
failed  upon  the  main  issue,  he  would  fail  entirely.  And  this  is 
apparently  the  view  held  by  Burton,  J.A.,  who  dissented  in  Woodruff 
V.  McLennan  and  entirely  accepted  both  the  decision  and  the 
reasoning  in  Ahouloff  v.  Oppenheimer.  See  his  remarks  and  illus- 
trations at  pp.  257,  258. 

In  the  Duchess  of  Kingston's  Case,  2 Smith’s  Leading  Cases, 
11th  ed.,  731,  at  p.  738,  it  is  said:  ‘'Fraud  is  an  extrinsic,  collateral 
act,  which  vitiates  the  most  solemn  proceedings  of  Courts  of  justice. 
Lord  Coke  says  it  avoids  all  judicial  acts,  ecclesiastical  or  temporal.” 

In  Patch  V.  Ward  (1867),  L.R.  3 Ch.  203,  at  pp.  206,  207,  Lord 
Cairns,  L.J.,  quotes  this  language  with  approval,  and  continues: 
“The  fraud  there  spoken  of  must  clearly,  as  it  seems  to  me,  be  actual 
fraud,  such  that  there  is  on  the  part  of  the  person  chargeable  with  it 
the  malus  animus,  the  mala  mens,  putting  itself  in  motion,  and 
acting  in  order  to  take  an  undue  advantage  of  some  other  person 
for  the  purpose  of  actually  and  knowingly  defrauding  him.”  This 
language  is,  it  appears  to  me,  quite  inapplicable  to  describe  the 
kind  of  fraud  suggested  in  Woodruff  v.  McLennan,  which  was  merely 
the  ordinary  case  of  conflicting  statements — one  true  the  other  not, 
in  which  the  very  thing  the  Court  had  to  decide  was  which  to 
accept,  and  in  which,  when  the  choice  was  made,  the  estoppel  at 
once  arose  and  the  question  of  fact  was  at  an  end.  But  this  estoppel 
might  of  course  be  waived,  and  if  waived  and  the  facts  brought 
before  the  Court,  either  by  demurrers  admitting  them  as  in  the 
cases  of  Ahouloff  v.  Oppenheimer  Sbiid  Hollender  v.  Ffoulkes,  or  by 
evidence  proving  them,  given  without  objection,  as  in  Johnston 
V.  Barkley,  a different  and  much  simpler  question  is  presented. 
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namely,  can  a plaintiff  recover  in  an  action  upon  a judgment — 
native  or  foreign,  for  there  is  no  difference — which  it  is  admitted, 
or  is  proved  without  objectioli,  was  obtained  by  fraud  and  deception. 
To  that  question  there  could  of  course  be  but  one  answer,  so  no 
one  need  quarrel  with  the  actual  decisions  in  these  cases.  But  it 
can  be  matter  of  little  wonder  that  there  should  be  a hesitation  to 
accept  as  law  all  the  dicta  contained  in  the  judgment  in  Ahouloff  v. 
Oppenheimer,  where  the  consequences  so  well  pointed  out  by 
Hagarty,  C.J.,  in  Woodruff  v.  McLennan,  are  or  may  be  to  practically 
abrogate  the  whole  doctrine  of  res  judicata  both  as  to  native  and 
foreign  judgments.  A doctrine  so  useful  and  so  well  established, 
resting  not  alone  upon  a consideration  of  the  private  convenience 
of  litigants,  but  upon  the  broader  foundation  of  public  policy, 
should,  one  would  think,  require  more  for  its  abrogation  than  the 
mere  dicta  of  one  or  even  more  Judges,  here  or  elsewhere,  however 
eminent. 

Ahouloff  V.  Oppenheimer  was  followed  in  Vadala  v.  Lawes,  25 
Q.B.D.  310.  But  the  judgment  rests  not  upon  the  actual  decision 
in  the  former  case,  but  upon  the  dicta  to  which  I have  referred. 
Early  in  the  judgment  of  Bindley,  L.J.,  appears  this  statement, 
p.  316:  “There  are  two  rules  relating  to  these  matters  which  have 
to  be  borne  in  mind,  and  the  joint  operation  of  which  gives  rise  to 
the  difficulty.  First  of  all  there  is  the  rule,  which  is  perfectly  well 
established  and  well  known,  that  a party  to  an  action  can  impeach 
the  judgment  for  fraud.  Whether  it  is  the  judgment  of  an  English 
Court  or  of  a foreign  Court  does  not  matter;  using  general  language, 
that  is  a general  proposition  unconditional  and  undisputed.  Another 
general  proposition  which,  speaking  in  equally  general  language, 
is  perfectly  well  settled,  is  that  when  you  bring  an  action  on  a foreign 
judgment  you  cannot  go  into  the  merits  which  have  been  tried  in 
the  foreign  Court,  but  you  have  to  combine  these  two  rules  and 
apply  them  in  the  case  where  you  cannot  go  into  the  alleged  fraud 
without  going  into  the  merits.  Which  rule  is  to  prevail?  That 
point  appears  to  have  been  one  of  great  difficulty  before  the  case  of 
Ahouloff  V.  Oppenheimer  . . . But  until  the  Ahouloff  case  the 

difficulty  of  combining  the  two  rules  and  saying  what  ought  to  be 
done,  where  you  could  not  enter  into  the  question  of  fraud  to  prove 
it  without  re-opening  the  merits,  had  never  come  forward  for  explicit 
decision.  That  point  was  raised  directly  in  the  case  of  Ahouloff  v. 
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Oppenheimer,  and  it  was  decided.  I cannot  fritter  away  that  judg- 
ment/’ etc. 

With  the  greatest  deference,  it  seeihs  to  me  that  this  statement 
is  open  to  two  serious  objections:  (1)  it  in  no  way  takes  account  of 
or  defines  the  nature  of  the  fraud  which  can  be  successfully  opposed 
to  a judgment,  whether  native  or  foreign,  for  it  is  admitted  the 
rule  is  the  same,  and  (2)  the  point  was  not  explicitly  raised  in 
Abouloff  V.  Oppenheimer,  where  the  facts  were  all  admitted  by  the 
demurrer. 

The  combination  of  the  two  rules,  with  which  no  one  quarrels, 
is  made  easy  and  without  the  reproach  of  any  thing  like  hairsplitting, 
if  my  first  objection  is  answered,  as  I think  it  should  be,  in  the  line 
of  authorities  which  no  one  can  question,  namely,  that  the  fraud 
relied  on  must  be  something  collateral  or  extraneous,  and  not  merely 
the  fraud  which  is  imputed  from  alleged  false  statements  made 
at  the  trial,  which  were  met  by  counter-statements  by  the  other 
side,  and  the  whole  adjudicated  upon  by  the  Court  and  so  passed 
on  into  the  limbo  of  estoppel  by  the  judgment.  This  estoppel 
cannot,  in  my  opinion,  be  disturbed  except  upon  the  allegation  and 
proof  of  new  and  material  facts,  or  newly  discovered  and  material 
facts  which  were  not  before  the  former  Court  and  from  which  are 
to  be  deduced  the  new  proposition  that  the  former  judgment  was 
obtained  by  fraud.  The  burden  of  that  issue  is  upon  the  defendant, 
and  until  he  at  least  gives  primd  facie  evidence  in  support  of  it, 
the  estoppel  stands.  And  it  may  be,  as  I have  before  stated,  that 
when  such  evidence  is  given,  and  in  order  to  fully  prove  this  new 
issue,  the  whole  case  should  be  re-opened. 

If  it  is  true,  as  is  stated  over  and  over  again  in  the  English  cases, 
that  the  same  rule  is  applicable  to  native  judgments  as  to  those  of 
foreign  tribunals,  the  practice  as  to  opening  up  and  setting  aside 
such  judgments  and  decrees  upon  the  ground  of  fraud  should  be 
useful  as  a guide.  And  the  practice  in  the  old  Court  of  Chancery 
is  thus  laid  down  in  Daniell’s  Chancery  Practice,  5th  ed.,  p.  1428: 
‘‘If  a decree  has  been  obtained  by  fraud  it  may  be  impeached  by 
original  bill  without  the  leave  of  the  Court,  the  fraud  used  in  ob- 
taining the  decree  being  the  principal  point  in  issue,  and  necessary 
to  be  established  by  proof  before  the  propriety  of  the  decree  can 
be  investigated.” 

At  present  in  England  an  action  may  be  brought  directly  for 


XML]  ONTARIO  LAW  REPORTS.  507 

the  purpose:  see  Cole  v.  Langford  [1898],  2 Q.B.  36;  Birch  v.  Birch  C.  A. 

[1902],  P.  130;  although  iii  Ontario  Rule  642  requires  the  pro-  1^08 

ceeding  to  be  by  petition.  Jacobs 


But  whether  by  action  or  by  petition,  the  principles  applicable  bea^ver 

to  the  old  bill  of  review are  still  applicable : see  per  Lord  Selborne  

in  Boswell  v.  Coaks  (1894),  6 R.  167.  And  when  such  an  action  is 
brought  an  application  may  be  made  to  stay  it,  and  it  will  be  stayed 
unless  the  plaintiff  can  shew  good  ground  for  further  proceeding. 

And  the  nature  of  what  will  be  considered  good  ground  is  carefully 
indicated  in  that  authoritative  decision  where  Lord  Selborne,  at 
p.  170,  continues:  “The  Court  ought  to  be  even  more  than  usually 
cautious  how  it  attends  to  all  sorts  of  reasons  which  may  be  brought 
forward,  plausible  upon  the  face  of  them,  for  disturbing  such  a 
solenrn  judgment,  having  regard  to  the  enormous  mischief  of  un- 
settling the  principle  on  which  the  doctrine  of  res  judicata  is  es- 
tablished’’ (language  not  unlike  that  referred  to  of  Hagarty,  C.J.) 

. . . “it  seems  to  me  that  in  every  case  of  this  kind,  if  a motion 

to  stay  an  action  is  so  made,  the  Court  ought  to  receive  such  evi- 
dence pro  and  con  as  is  material  to  the  question,  whether  there  has 
really  been,  since  the  former  judgment,  a new  discovery  of  something, 
material  in  this  sense,  that  primd  facie  it  would  be  a reason  for 
setting  the  judgment  aside  if  it  were  established  by  proof.”  That 
was  an  action  to  set  aside  a judgment  on  the  ground  of  fraud  in 
suppressing  or  withholding  from  the  Court  a material  document. 

And  the  House  of  Lords  held  that  although  the  document  had  been 
improperly  withheld  it  was  not  material,  and  agreed  that  the  action 
should  be  stayed.  See  also  Birch  v.  Birch  [1902],  P.  130  (C.A.), 
in  which  the  headnote  in  part  states:  “In  order  to  maintain  an 
action  to  set  aside  on  the  ground  of  fraud  a judgment  establishing 
a will  and  granting  probate  of  it,  the  plaintiff  must  adduce  evidence 
of  facts  discovered  since  the  judgment  which  raise  a reasonable 
probability  of  the  success  of  the  action.”  “If  the  plaintiff  does 
not  do  this  the  proceedings  in  the  action  will  be  stayed.” 

The  principle  of  these  decisions  appears  to  me  to  be  utterly  at 
variance  with  the  dicta  in  Abouloff  v.  Oppenheimer,  and  in  practical 
accord  with  the  decision  in  Woodruff  v.  McLennan. 

For  these  reasons  I think  the  defendant  should  be  allowed  to 
plead  the  defence  that  the  judgment  was  procured  by  fraud  and 
deception  practiced  on  the  foreign  Court.  And  the  appeal  should 
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therefore  be  allowed,  with  costs  of  the  proceedings  below  and  in 
this  Court  in  the  cause. 

Meredith,  J.A.: — It  is  difficult  to  understand  why  an  issue 
based  upon  a claim  for  work  done  and  a plea  of  never  indebted  can 
be  considered,  in  form  or  in  substance,  the  same  as  an  issue  based 
upon  a defence  of  fraud  and  a reply  of  not  guilty;  and  so,  too,  why 
an  action  to  set  aside  a judgment  obtained  by  fraud  practiced  upon 
the  Court  in  obtaining  it,  or  a defence  of  such  fraud  to  an  action 
upon  a judgment,  may  not  be  maintained,  although  that  may 
incidentally  re-open  questions  before  tried  and  adjudicated  upon. 
Such  fraud  is  the  gist  of  such  an  action  or  defence,  and  is  some- 
thing which  was  not,  and  could  not  have  been,  in  issue,  or  tried,  in 
the  former  action. 

It  cannot  be  contended  that  fraud  does  not  avoid  judicial  acts, 
for  that  has  too  long  been  firmly  settled.  In  the  Duchess  of  King- 
ston’s Case,  20  How.  St.  Tr.  544,  it  was  said  by  De  Grey,  C.J.,  that 
fraud  is  an  extrinsic  collateral  act  which  vitiates  the  most  solemn 
proceedings  of  Courts  of  justice.  Lord  Coke  says  it  avoids  all 
judicial  acts,  ecclesiastical  or  temporal. And  the  Judicial  Com- 
mittee of  the  Privy  Council,  in  the  case  of  Messina  v.  Petrococchino 
(1872),  L.R.  4 P.C.  144,  in  dealing  with  a defence  to  an  action  upon 
a foreign  judgment,  said:  “A  foreign  judgment  of  a competent 
Court  may  indeed  be  impeached  if  it  carries  on  the  face  of  it  a mani- 
fest error,  if  it  be  shewn  to  have  been  obtained  by  fraud,  or  to  be 
wanting  in  the  conditions  of  natural  justice.” 

I am  unable  to  perceive  why  the  nature  of  the  proof  of  the  fraud 
should  take  any  particular  case  out  of  the  rule;  or  why  an  action 
upon  the  judgment  in  question,  in  the  Province  in  which  it  was 
obtained,  might  not  be  defeated  by  a defence  and  proof  of  fraud 
in  obtaining  it.  Of  course  a real  case  of  fraud  must  be  made;  an 
attempt  only  to  re-litigate  the  issues  in  the  former  action  should 
not  succeed,  nor  indeed  receive  any  sort  of  encouragement. 

The  law  of  England  is  the  law  of  this  Province  upon  the  subject; 
and  the  law  of  England  must  be  taken  to  be  well  settled  now  in 
accordance  with  the  contention  of  the  appellant  in  this  case:  see 
Ahouloff  V.  Oppenheimer,  10  Q.B.D.  295  ; Vadala  v.  Lowes 
Q.B.D.  310,  and  Johnston  v.  Barkley,  10  O.L.R.  724;  see  also 
Wyatt  V.  Palmer  [1899],  2 Q.B.  106,  and  Codd  v.  Delap  92  L.T. 
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510.  When  the  case  of  Woodruff  v.  McLennan,  14  A.R.  242,  was  C.  A. 
before  this  Court,  the  question  was  not  as  well  settled. 

I would  allow  the  appeal,  and  let  the  defendant  proceed  to  the  Jacobs 
trial  of  a sufficient  and  properly  framed  defence  of  fraud.  Beaver. 


Maclaren,  J.A.,  concurred  in  the  result  of  the  above  judgments. 


Meredith,  J.A. 


G.  G. 


[DIVISIONAL  COURT.] 
Rex  V.  Ayer. 


Intoxicating^ Liquors  — Sale  to  Minor — Amending  Informations — Lapse  of  30 
Days — R.S.O.  1897,  ch.  245,  secs.  78,  95,  101 — 5 Ediv.  VII.  ch.  30,  sec. 
1 (0.). 

Upon  the  hearing  of  complaints  upon  two  informations  for  breach  of  sec.  78 
of  the  Liquor  License  Act,  as  amended  by  5 Edw.  VII.  ch.  30,  sec.  1 (O.), 
in  selling  liquor  to  minors,  the  justices  amended  by  inserting  in  the  in- 
formations the  necessary  allegation  that  the  parties  to  whom  the  liquor 
was  sold  were  “ apparently,  or  to  the  knowledge  of  the  defendants,  under 
the  age  of  21  years’': — 

Held,  that  under  sec.  104  of  the  Act’  the  justices  had  power  so  to  amend, 
notwithstanding  that  30  days  had  elapsed  from  the  date  of  the  commission 
of  the  offences  charged. 

Quaere,  whether  in  view  of  sec.  95  this  would  have  been  permissible  if  the 
amendments  had  substituted  other  and  different  offences  for  those  charged 
in  the  informations. 


D.  C. 

1908 

Dec.  11 


This  was  an  appeal  by  the  license  inspector  for  the  license 
district  of  North  York,  from  the  judgment  of  Morgan,  Co.J.,  on 
appeals  to  him  against  two  convictions  under  the  Liquor  License 
Act,  which  judgment  is  reported  in  44  C.L.J.  464;  and  was  argued 
on  September  2nd,  1908,  before  Meredith,  C.J.C.P.,  and  Mac- 
Mahon  and  Teetzel,  JJ. 


J.  R.  Cartwright,  K.C.,  for  the  license  inspector,  referred  to  Rex 
V.  Meikleham  (1905),  11  O.L.R.  866. 

J.  Haverson,  K.C.,  for  the  defendant. 

The  argument  of  Mr.  Haverson  is  stated  in  the  judgment  of 
the  Court,  which  was  delivered  by  Meredith,  C.J. 
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December  11.  Meredith,  C.J.: — Appeals  by  the  license  in- 
spector for  the  license  district  of  North  York  from  two  orders  of  a 
Junior  Judge  of  the  county  court  of  the  county  of  York  (Judge  Mor- 
gan), dated  June  8th,  1908,  quashing  two  con\dctions  of  the  respon- 
dent made  by  two  justices  of  the  peace  for  the  county  of  York  on 
January  8th,  1908,  by  which  the  respondent  was  comdcted  of  having, 
on  December  3rd,  1907,  being  the  keeper  of  a tavern  at  the  town 
of  Aurora  in  respect  of  which  a tavern  license  had  been  issued,  at 
the  licensed  premises,  sold,  given,  furnished,  or  unlawfully  allowed 
or  permitted  liquor  to  be  furnished  or  given,  in  the  one  case  to 
Clark  Graham,  and  in  the  other  to  Thomas  Hodgins,  each  of  them 
described  as  “a  person  apparently  or  to  the  knowledge  of  the 
respondent  under  the  age  of  twenty-one  years,’’  without  the  persons 
to  whom  the  liquor  is  alleged  to  have  been  furnished  ^‘furnishing  a 
requisition  from  a medical  practitioner  or  justice  of  the  peace 
that  the  liquor  was  needed  for  medicinal  purposes,  as  required  by 
the  Liquor  License  Act,”  and  the  acts  alleged  to  have  been  done 
by  the  respondent  are  stated  in  the  convictions  to  be  “contrary 
to  the  Liquor  License  Act.” 

The  convictions  were  made  under  sub-sec.  1 of  sec.  78  of  the 
Liquor  License  Act,  R.S.O.  1897,  ch.  245,  as  amended  by  5 Edw. 
VII.  ch.  30,  sec.  1 (0.),  which  provides: — 

“Any  licensed  person  who  allows  to  be  supplied  in  his  premises, 
by  purchase  or  otherwise,  any  description  of  liquor  whatever,  to 
any  person  of  either  sex,  apparently  or  to  the  knowledge  of  the 
licensed  person  or  of  the  person  supplying  such  liquor  under  the 
age  of  twenty-one  years,  shall,  as  well  as  the  person  who  actually 
gives  or  supplies  the  liquor,  be  liable  to  a penalty  of  not  less  than 
$10  and  not  exceeding  $50,  besides  costs,  for  every  such  offence.” 

The  informations  upon  which,  as  amended,  the  convictions  were 
made,  were  laid  on  January  2nd,  1908,  and  in  them  the  offences 
were  stated  to  be  the  giving,  selling  or  furnishing  at  the  times  and 
places  mentioned  in  the  informations,  liquor  to  the  persons  named 
in  the  convictions,  each  of  whom  is  described  as  being  under  the 
age  of  twenty-one  years,  but  the  offences  are  in  other  respects 
stated  in  substantially  the  same  terms  as  are  used  in  the  convictions. 

The  hearing  of  the  complaints  took  place  on  January  8th,  1908, 
and  on  that  day,  before  giving  judgment,  the  informations  were 
amended  by  describing  each  of  the  persons  to  whom  liquor  is  alleged 
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to  have  been  furnished  as  ‘‘apparently,  or  to  the  knowledge  of  the 
said  Alfred  Ayer,  under  the  age  of  twenty-one  years,”  and  after 
hearing  the  evidence  the  respondent  was  convicted  on  both  charges. 

The  respondent  then  appealed  to  the  Judge  of  the  county  court 
of  the  county  of  York,  who  made  the  orders  appealed  against 
quashing  both  convictions,  upon  the  ground  that  the  informations 
as  originally  framed  disclosed  no  offences,  and  that  the  amendment 
was  in  effect  the  laying  of  new  charges  after  the  lapse  of  thirty 
days  from  the  commission  of  the  offences,  and  therefore  contrary 
to  the  provisions  of  sec.  95  of  the  Act. 

The  sole  question  for  decision  is  whether  the  convicting  justices 
were  warranted  in  permitting  the  amendment  which  was  made 
to  be  made  after  the  lapse  of  thirty  days  from  the  commission  of 
the  offences  charged. 

The  authority  of  the  Justices  to  amend  the  informations  is 
found  in  sec.  104  of  the  Act,  R.S.O.  1897,  ch.  245,  which  pro^ddes 
as  follows: — 

“At  any  time  before  judgment,  the  justice,  justices,  or  police 
magistrate  may  amend  or  alter  any  information,  and  may  substitute 
for  the  offence  charged  therein  any  other  offence  against  the  pro- 
visions of  this  Act;  but  if  it  appears  that  the  defendant  had  been 
prejudiced  by  such  amendment,  the  said  justice,  justices,  or  police 
magistrate  shall  thereupon  adjourn  the  hearing  of  the  case  to  some 
future  day,  unless  the  defendant  waives  such  adjournment.” 

It  was  argued  by  Mr.  Haverson  that  no  offence  was  disclosed 
in  the  informations  as  originally  laid,  and  that  the  amendments 
which  were  made  were  in  substance  and  effect  the  laying,  for  the 
first  time,  of  informations  for  other  offences,  more  than  thirty  days 
after  they  were  committed,  contrary  to  the  provisions  of  sec.  95. 

It  is  undoubted  that  the  general  rule  in  civil  matters  is  that  a 
plaintiff  will  not  be  allowed  to  amend  his  pleadings  so  as  to  intro- 
duce a cause  of  action  which  is  barred  by  the  Statute  of  Limitations; 
but  this  rule  is  one  of  practice  only,  and  in  the  view  of  Kay,  L.J., 
would  not  be  applied  under  exceptional  circumstances  justifying 
a departure  from  it:  Hewitt  v.  Barr,  [1891]  1 Q.B.  98.  See  also 
Weldon  v.  Neal  (1887),  19  Q.B.D.  394;  Lancaster  v.  Moss  (1899), 
15  Times  L.R.  476;  Butler  v.  McMicken  (1900),  32  O.R.  422. 

It  is  unnecessary  for  the  purpose  of  these  appeals  to  consider 
whether  if  by  the  amendments  other  and  different  offences  had 
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been  substituted  for  those  charged  in  the  informations,  Mr.  Haver- 
son’s  contention  would  have  been  entitled  to  prevail,  for  in  my 
opinion  the  effect  of  the  amendments  was  not  to  substitute  other 
and  different  offences  for  those  charged,  but  merely  to  add  words 
necessary  to  describe  the  offences  intended  to  be  charged  in  the 
informations,  which  were  insufficiently,  because  incompletely, 
described  in  them. 

To  constitute  the  offence  of  which  the  respondent  has  been 
convicted,  three  things  are  necessary: — 

1st.  That  the  offender  be  a licensed  person. 

2nd.  That  he  has  allowed  in  his  premises  liquor  to  be  supplied, 
by  purchase  or  otherwise,  to  a person  under  the  age  of  twenty-one 
years. 

3rd.  That  the  person  to  whom  the  liquor  was  supplied  was 
either  apparently,  or  to  the  knowledge  of  the  offender,  under  the 
age  of  twenty-one  years. 

The  defect  in  the  informations  as  laid  was  the  omission  of  a 
statement  of  the  third  requisite  to  constitute  the  offences  intended 
to  be  charged. 

I am  unable  to  distinguish  this  case  from  one  where  the  offence 
consists  of  ‘^knowingly”  or  ‘"wilfully”  or  “maliciously”  doing  or 
omitting  something,  and  the  information  is  defective  because  of 
the  omission  of  the  word  “knowingly”  or  “wilfully”  or  “malicious- 
ly,” and  I do  not  doubt  that  in  such  a case  an  amendment  adding 
the  omitted  word  would  be  well  within  the  powers  of  amendment 
conferred  by  sec.  104,  and  that  an  information  so  amended  ought 
not  to  be  treated  as  the  initiation  of  the  proceeding  for  the  offence 
for  the  first  time  fully  described  in  the  amended  information.  If 
this  be  not  the  correct  view,  it  is  difficult  for  me  to  imagine  a case 
in  which  the  power  to  amend  or  alter  the  information  would  be 
applicable. 

The  other  power  conferred  by  sec.  104,  of  substituting  for  the 
offence  charged  in  the  information  any  other  offence  against  the 
provisions  of  the  Act  indicates  clearly,  I think,  that  the  altering  or 
amending  of  a defective  information  by  remedying  the  defect  in  it 
was  not  thought  or  intended  to  be  treated  as  a substitution  of 
another  offence  for  the  offence  charged.  In  other  words,  that  though 
it  may  be  that  sec.  95  would  prevent  the  substitution  of  another 
offence  by  an  amendment  made  after  thirty  days  from  the  time 
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of  its  commission,  as  to  which  I express  no  opinion,  there  is  no 
such  bar  to  the  amendment  of  a defective  information  by  the 
adding  to  it  of  some  statement  necessary  to  constitute  the  offence 
which  it  did  not  contain.  In  my  opinion,  to  hold  otherwise  would 
be  to  give  to  the  section  a meaning  which  would  very  much  impair 
its  usefulness,  and  be  contrary  to  the  intention  of  the  Legislature 
in  enacting  a remedial  provision  so  important  to  the  proper  en- 
forcement of  the  provisions  of  the  Act  and  the  conviction  and 
punishment  of  persons  offending  against  them. 

I do  not,  doubt  that  if,  instead  of  making  the  infraction  of 
sub-sec.  1 of  sec.  78  an  offence,  an  action  had  been  given  to  the 
parent  of  the  minor,  the  amendment  of  a statement  of  claim  in  an 
action  founded  on  the  sub-section  from  which  the  words  omitted 
in  the  informations  were  omitted  supplying  them  would  not  be 
the  introduction  of  a new  cause  of  action  within  the  meaning  of 
the  rule  of  practice  in  civil  matters  to  which  I have  referred. 

The  appeals  will  therefore  be  allowed,  and  the  convictions 
restored. 

As  the  point  raised  is  a new  one  and  the  case  a test  one,  there 
should  be  no  costs  of  the  appeal  or  of  the  proceedings  before  the 
Judge  of  the  county  court  to  either  party. 
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[DIVISIONAL  COURT.] 

In  Re  McGrath  and  the  Town  of  Durham. 

May  18. 
Nov.  20. 

Intoxicating  Liquors — Local  Option  By-law — Motion  to  Quash — Scrutiny — 
Finality  of  Voters*  List — Municipal  Corporations. 

Section  24  of  the  Voters’  Lists  Act,  7 Edw.  VII.  ch.  4 (0.),  provides  that  “the 
certified  list  ” made  under  that  Act  “shall  upon  a scrutiny  under  the  Ontario 
Election  Act,”  meaning  the  Ontario  Controverted  Elections  Act,  “or  the 
Municipal  Act,  be  final  and  conclusive  evidence  that  all  person  named 
therein,  and  no  others,  were  qualified  to  vote  at  any  election,  ; which 
such  list  was;  or  was  the  proper  list,  to  be  used,”  except  persons  (i  guilty 
of  corrupt  practices  at  the  election,  etc.,  (2)  becoming  non-residei  , etc., 
(3)  persons  disqualified  under  secs.  4 to  7 of  the  Ontario  Election^  Act, 
namely.  Judges,  clerks  of  the  peace,  etc.,  prisoners,  lunatics,  or  persons  in 
charitable  institutions: — 

Held,  that  the  section  applied  to  the  proceedings  on  a motion  to  quash  a local 
option  by-law,  so  that  the  list  was  final  and  conclusive  as  to  the  right  of 
the  persons  named  in  such  list,  and  not  within  the  exceptions  mentioned, 
to  vote  on  such  by-law. 

The  legislation  passed  from  time  to  time  relative  to  motions  to  quash  and  to 
scrutinies,  as  also  the  cases  on  the  subject,  referred  to  and  considered. 

This  was  a motion  to  quash  a by-law  of  the  town  of  Durham, 
known  as  a local  option  by-law,  on  various  grounds  set  out  in  the 
judgment. 

The  motion  was  argued  before  Teetzel,  J.,  sitting  in  the 
Weekly  Court,  on  May  16th,  1908. 

James  Haverson,  K.C.,  and  W.  H.  Wright,  for  the  applicant. 

W.  H.  Kingstone,  K.C.,  for  the  respondents. 

May  18.  Teetzel,  J.: — It  was  conceded  upon  the  argument  by 
counsel  for  the  applicant,  that  in  order  to  reduce  the  majority  in 
favour  of  the  by-law  to  less  than  the  required  three-fifths  of  the 
vote  polled,  28  votes  would  have  to  be  successfully  attacked. 

Five  persons  whose  names  were  not  on  the  voters’  lists,  but 
who  possessed  the  qualification  entitling  them  to  be  placed  upon 
the  list,  obtained  certificates  from  the  municipal  clerk  as  being 
entitled  to  vote,  because  the  clerk  assumed  to  judge  that  they  had 
been  advertently  left  off  the  list.  The  only  excuse  offered  by  him 
for  this  is  that  it  was  in  pursuance  of  a custom  that  had  prevailed 
for  some  time. 

A Mrs.  Benton  had  induced  the  clerk  to  add  her  name  to  the 
list  after  it  had  been  certified  by  the  Judge. 
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• One  Hunter  had,  though  on  the  list  in  one  division,  voted  in  a 
division  on  the  list  for  which  his  name  does  not  appear. 

The  clerk  also  voted. 

Counsel  for  respondent  conceded  that  these  eight  votes  should  be 
struck  off. 

Counsel  for  applicant  contended  that,  upon  the  evidence,  eight 
other  voters  had  lost  their  qualification  at  the  date  of  voting. 

Conceding  that  these,  and  also  (without  determining  the  ques- 
tion) that  the  votes  of  three  deputy  returning  officers  and  one  poll 
clerk  whqj^oted  should  be  struck  off,  the  applicants  would  require 
to  impea-ifi  eight  more  votes  in  order  to  succeed  on  this  motion. 

j) 

To  do  this,  counsel  relied  upon  evidence  adduced  to  establish 
that  18  voters  whose  names  were  upon  the  voters’  lists  had  no 
qualification,  according  to  the  last  revised  assessment  roll,  to  justify 
their  being  put  upon  the  voters’  list;  and  37  others  whose  names 
were  upon  the  assessment  roll  in  respect  of  property  insufficient  in 
assessed  value  to  entitle  them  to  be  put  upon  the  voters’  list. 

A perusal  of  the  depositions  of  many  of  these  voters,  and  of  the 
clerk,  and  reference  to  the  assessment  roll,  demonstrate  that  the 
names  of  more  than  8 persons  who  voted  were  placed  upon  the 
voters’  list  by  the  clerk  'without  any  colour  of  justification.  The 
only  explanation  the  clerk  offers  of  his  extraordinary  conduct  in 
placing  these  names  upon  the  voters’  fist  is  that  ‘‘they  were  not 
placed  there  or  allowed  to  be  placed  there  with  any  intention  of 
aiding  either  one  side  or  the  other  in  the  said  contest.  There  was 
no  such  intention  or  action  on  my  part  or  on  that  of  any  other 
person  so  far  as  I know.  Many  of  those  names  have  been  on  the 
fist  for  years,  and  there  was  no  unusual  number  of  new  votes  the 
last  year.” 

The  duty  of  the  clerk,  imder  sec.  6 of  the  Ontario  Voters’  Lists 
Act,  7 Edw.  VII.,  ch.  4,  is  perfectly  plain,  and  it  is  “that  immediately 
after  the  final  re'vdsion  and  correction  of  the  assessment  roll  in 
every  year  he  shall  make  a correct  alphabetical  list  in  three  parts 
of  all  persons  appearing  by  the  assessment  roll  to  be  voters,”  etc. 

The  qualification  of  municipal  voters  is  so  clearly  defined  by  the 
Municipal  Act  that  it  is  difficult  to  understand  how  any  intelligent 
clerk  could  have  honestly  made  the  mistakes  which  this  clerk  did, 
for  besides  placing  a number  of  persons  on  the  list  who  were  assessed 
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at  too  small  a sum  to  be  entitled  to  vote,  he  placed  others  on  who 
apparently  had  no  qualification  whatever. 

A public  official  charged  with  a statutory  duty  is  presumed  to 
faithfully  perform  that  duty;  and  in  this  case,  acting  on  that 
presumption  apparently,  no  appeals  were  lodged  against  the  voters’ 
list  in  respect  to  the  names  in  question,  and  the  same  is  certified  by 
the  Judge  on  the  assumption  that  the  clerk  had  faithfully  performed 
his  duty. 

The  voters’  list  so  certified  is,  under  sec.  24  of  the  Ontario 
Voters’  Lists  Act,  with  the  exceptions  therein  mentioned,  final  and 
conclusive  upon  a scrutiny,  and  it  is  also  final  and  conclusive  upon 
a motion  of  this  kind,  as  was  decided  in  Re  Mitchell  and  Village 
of  Camphelljord  (1908),  11  O.W.R.  941,  and  other  cases  therein 
referred  to. 

To  meet  this  difficulty,  counsel  for  the  applicant  presented  a 
very  ingenious  argument,  that  by  virtue  of  sec.  348  of  the  Con- 
solidated Municipal  Act,  1903,  in  preparing  the  voters’  lists  for  the 
deputy  returning  officers  the  clerk  was  bound  to  prepare  them  not 
from  the  last  revised  voters’  list,  but  from  the  last  revised  assess- 
ment roll,  and  that  only  persons  who  by  the  assessment  roll  appeared 
to  have  the  necessary  qualification  to  entitle  them  to  be  placed 
on  the  voters’  list  could  be  placed  on  these  lists,  and  that  if  he  placed 
persons  upon  these  lists  who  by  reference  to  the  assessment  roll 
did  not  possess  the  necessary  qualification,  such  vote  could  and 
should  be  struck  off  on  this  motion. 

As  sec.  348  stood  prior  to  1903,  it  was  expressly  limited  in  its 
application  to  by-laws  under  secs.  353  and  354,  that  is,  by-laws  for 
contracting  debts. 

This  section  was  under  discussion  in  Re  Sinclair  and  Town  of 
Owen  Sound  (1906),  13  O.L.R.  447.  At  p.  451,  Moss,  C.J.O.,  says: 
“ Unless,  notwithstanding  the  recent  change  in  its  language,  sec.  348 
is  still  to  be  treated  as  applying  only  to  voting  on  a by-law  for 
contracting  a debt,  it  appears  to  be  superfluous.  As  it  was  before 
the  change,  it  clearly  applied  only  to  such  a by-law,  and  I do  not 
think  that,  even  now,  we  are  driven  to  say  that  it  is  to  be  extended 
further.” 

While  this  opinion  may  not  have  been  necessary  for  the  de- 
termination of  that  case,  I should  follow  it  upon  this  motion.  It 
furthermore  fully  accords  with  my  own  view  of  the  proper  inter- 
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pretation  to  be  placed  upon  the  whole  legislation  touching  the 
submission  of  such  a by-law  as  this  to  the  electors. 

By  reference  to  secs.  351,  148,  151,  152  and  153,  it  is  clear  that, 
as  respects  by-laws  generally,  as  distinguished  from  by-laws  for 
contracting  debts,  the  basis  upon  which  the  clerk  is  to  prepare  the 
lists  of  voters  for  the  deputy  returning  officers  is  the  list  of  voters 
certified  by  the  county  Judge  imder  the  Voters'  Lists  Act,  except 
in  cases  under  sec.  151,  where  no  such  list  exists,  in  which  event 
the  basis  is  the  last  revised  assessment  roll. 

To  apply  sec.  348,  as  contended  for  by  counsel  for  the  applicant, 
would  be  to  discard  entirely  the  list  of  voters  certified  by  the  Judge 
as  the  record  of  electors  qualified  to  vote  upon  this  by-law,  and  to 
substitute  therefor  the  assessment  roll,  upon  which  may  not  appear 
names  added  to  the  voters'  lists  by  the  county  Judge,  and  which 
on  the  other  hand  may  contain  names  of  persons  apparently  en- 
titled to  vote  but  whose  names  do  not  appear  on  the  voters'  lists. 

Such  an  interpretation  of  sec.  348  would  be  entirely  inconsistent 
with  the  prior  express  provisions  of  the  Act,  and  it  seems  to  me 
contrary  to  the  scheme  of  the  legislation  providing  for  submission 
of  local  option  by-laws  for  the  approval  of  the  electors. 

For  instance,  in  the  amendment  of  sec.  141  of  the  Liquor  License 
Act,  contained  in  sec.  24  of  6 Edw.  VII.  ch.  47,  (O.),  it  is  provided 
that  “in  case  a petition  in  writing  signed  by  at  least  twenty-five 
per  cent,  of  the  total  number  of  persons  appearing  by  the  last 
revised  voters'  list  of  the  municipality  to  be  qualified  to  vote  at 
municipal  elections,  is  presented  to  the  council  on  or  before  the 
first  day  of  November  next  preceding  the  day  upon  which  such  poll 
would  be  held,  praying  for  the  submission  of  such  by-law,  it  shall 
be  the  duty  of  the  council  to  submit  the  same  to  a vote  of  the 
municipal  electors  as  aforesaid." 

The  only  harmonious  interpretation  to  be  placed  upon  sec.  348 
is  that  it  is  to  be  confined  in  its  application  to  the  preparation  of  a 
list  of  voters  qualified  to  vote  on  by-laws  for  contracting  a debt 
under  secs.  353-4. 

In  view  of  the  unjustifiable  and  extraordinary  conduct  of  re- 
spondents' clerk  in  preparing  the  voters'  fist,  in  adding  a name 
to  it  after  it  had  been  certified  by  the  county  Judge,  and  in  unlaw- 
fully giving  certificates,  thus  enabling  many  persons  to  vote  without 


D.  C. 

1908 

In  Re 
McGrath 

AND  THE 

Town  of 
Durham. 

Teetzel,  J. 


518 

D.  C. 

1908 

In  Re 
McGrath 

AND  THE 

Town  op 
Durham. 

Teetzel,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

proper'^authority,  I think  that  while  the  motion  must  be  refused 
it  should  be  without  costs. 

From  this  judgment  the  apphcant  appealed  to  the  Divisional 
Court. 

On  November  6th,  1908,  the  appeal  was  heard  before  Falcon- 
bridge,  C.J.K.B.,  Anglin,  and  Riddell,  JJ. 

W.  H.  Wright,  for  the  appellant.  The  by-law  was  not  carried 
by  the  requisite  majority  of  duly  qualified  voters.  Section  24 
of  the  Ontario  Voters’  List  Act,  7 Edw.  VII.  ch.  4 (0.),  under 
which  the  voters’  list  is  made  final  and  conclusive  on  a scrutiny, 
does  not  apply.  It  is  restricted  to  a scrutiny  under  the  Ontario 
Elections  Act  (this  means  the  Ontario  Controverted  Elections 
Act) ' or  the  Municipal  Act.  That  is  the  scrutiny  provided  by 
secs.  369-372  of  the  Municipal  Act.  It  does  not  apply  to  a 
motion  of  this  kind — namely,  a motion  to  quash.  The  voters’ 
fist  is  final  so  far  as  excluding  the  right  to  vote  to  any  person 
whose  name  is  not  on  the  list,  but  is  not  final  as  regards  the  quali- 
fication to  vote.  It  has  been  held  that  non-resident  voters,  not- 
withstanding that  their  names  are  on  the  list,  and  are  in  other 
respects  duly  qualified,  are  not  entitled  to  vote:  Re  Leahy  and 
Village  of  Lakefield  (1906),  8 O.W.R.  743;  and  why  should  a 
higher  right  be  given  to  those  whom  it  clearly  appears  are  not  duly 
qualified:  Re  Armour  and  Township  of  Onondaga  (1907),  14  O.L.R. 
606;  Re  Gerow  and  Township  of  Pickering  (1906),  12  O.L.R.  545; 
Re  Port  Arthur  Election  Case  (1906),  12  O.L.R.  453,  13  O.L.R.  17; 
Re  Hickey  and  Town  of  Orillia  (1908),  17  O.L.R.  317;  Re  Joyce  and 
Township  of  Pittsburg  (1908),  16  O.L.R.  380.,  Not  only  must  they 
be  duly  quahfied  at  the  time  the  list  is  settled,  but  must 
be  duly  qualified  at  the  time  of  the  election.  Section 
86  of  the  Municipal  Act  shews  this.  This,  also,  would 
appear  from  sec.  112,  which  gives  the  form  of  oath, 
which  otherwise  would  be  meaningless.  The  voters’  list,  more- 
over, does  not  apply  to  voting  on  a by-law.  This  is 
provided  for  by  sec.  384,  where  a special  fist  is  to  be  prepared 
by  the  clerk  from  the  assessment  roll,  and  only  duly  qualified 
voters  can  be  placed  on  such  list.  The  Court  have  the  right 
to  scrutinize  such  list,  and  say  who  should  or  should  not  be  on 
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such  list.  Before  the  passing  of  the  section  in  its  present  shape, 
the  section  was  limited  to  money  by-laws,  but  in  the  present 
section  the  restriction  is  left  out,  and  it  applies  to  all  by-laws: 
In  Re  Sinclair  and  Town  of  Owen  Sound  (1906),  13  O.L.R.  447. 
Moss,  C.J.O.,  seemed  to  think  that  the  restriction  still  applied 
to  money  by-laws;  but  this  was  merely  a dictum  of  the  learned 
Chief  Justice.  The  irregularities  were  of  such  a nature  as  to 
prevent  a fair  vote  of  the  electors  : Re  Hickey  and  Town  of  Orillia, 
17  O.L.R.  317.  [The  votes  objected  to  were  then  discussed, 
but,  in  view  of  the  result  of  the  judgment,  this  is  not  now  material.] 

W.  H.  Kingston,  K.C.,  for  the  respondents.  The  question  is, 
who  are  voters  and  who  have  the  right  to  vote?  Section  351 
of  the  Consol.  Mun.  Act,  1903,  3 Edw.  VII.  ch.  19  (O.),  provides 
that  the  persons  entitled  to  vote  on  a by-law  of  this  kind  are 
those  entitled  to  vote  at  a mimicipal  election.  Section  86  deals 
with  the  qualification,  and  expressly  provides  that  the  persons 
entitled  to  vote  are  those  on  the  voters^  list.  Then  sec.  89  pro- 
vides that,  except  in  the  case  of  a new  municipality,  in  which 
there  is  no  assessment  roll,  the  voters’  list  must  be  used,  and  no 
question  of  qualification  is  to  be  raised,  except  as  to  whether 
the  person  tendering  his  vote  is  on  the  list.  The  Ontario  Voters’ 
Lists  Act,  7 Edw.  VII.  ch.  4 (O.),  provides  for  the  making  up  of 
the  lists,  and  by  sec.  14  for  its  revision  by  the  county  Judge,  sub- 
sec. 4 providing  that  the  decision  of  the  Judge  in  regard  to  the 
right  of  anyone  to  vote  or  as  to  the  right  to  enter  on  or  strike 
from  the  list  the  name  of  any  person  as  a voter  shall  be  final. 
Then  sec.  21  provides  for  the  certifying  of  the  list  by  the  Judge; 
and  sec.  24  provides  that  the  certified  list  shall,  upon  a scrutiny 
under  the  Ontario  Elections  Act  or  the  MunicipaL  Act,  be  final 
and  conclusive.  The  authorities  shew  that  the  list  is  final,  and  that 
all  persons  whose  names  are  on  the  list  are  entitled  to  vote,  and 
that  the  deputy  returning  officers  have  no  discretion  in  the  matter, 
but  must  accept  the  votes  when  tendered:  Wilson  v.  Manes 
(1896),  28  O.R.  419,  (1899)  26  A.R.  398;  Regina  ex  rel.  McKenzie 
Y.  Martin  (1897),  28  O.R.  523;  Re  Local  Option  By-law  of  Saltfieet 
(1908),  16  O.L.R.  293;  Re  Joyce  and  Township  of  Pittsburg, 
16  O.L.R.  380.  The  only  scrutiny  referred  to,  and  the  only 
one  that  can  be  had,  is  the  one  provided  for  by  secs.  369-372  of 
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the  Municipal  Act — -namely,  the  scrutiny  before  the  county  Judge. 
There  has  been  such  scrutiny  here,  and  no  question  as  to  quah- 
fication  can  now  be  raised.  Section  384  does  not  apply.  This 
section  is  limited  to  money  by-laws,  and,  although  the  excep- 
tion contained  in  the  former  Acts  has  been  left  out  in  the  present 
section,  it  is  quite  clear  from  the  whole  Act  that  the  limitation 
is  still  to  apply.  The  judgment  of  Moss,  C.J.O.,  in  Re  Sinclair 
and  Town  of  Owen  Sound,  13  O.L.R.  447,  correctly  states  the 
law,  and  his  judgment  is  approved  of  by  Teetzel,  J.,  in  the  judg- 
ment appealed  from. 


November  20.  Falconbridge,  C.J.K.B.: — I agree  in  the  result 
arrived  at  by  both  my  learned  brothers. 

The  appeal  will  be  dismissed  with  costs. 


Anglin,  J.: — This  is  an  appeal  by  the  applicant  McGrath  from 
the  judgment  of  Teetzel,  J.,  dismissing  his  application  to  quash  a 
local  option  by-law  of  the  town  of  Durham. 

The  applicant,  having  allowed  the  time  for  appealing  to  expire, 
sought  the  leave  of  the  Court.  He  obtained  leave  to  appeal  upon 
the  sole  ground  that  the  by-law  had  not  been  approved  of  by  the 
necessary  statutory  majority  of  legally  qualified  electors  of  the 
town. 

At  the  election  497  ballots  were  cast.  Of  these  20  were  blank 
ballots,  and  of  the  remaining  477,  297  were  in  favour  of  and  180 
against  the  by-law.  In  order  to  succeed  upon  this  appeal  both 
parties  agree  that  the  appellant  must  shew  that  at  least  28  un- 
qualified persons  Voted.  He  attacks  the  right  to  vote  of  67  voters. 
Of  these  48  are  persons  whose  names  were  in  fact  upon  the  voters’ 
lists,  and  the -ground  upon  which  the  applicant  challenges  their 
right  to  vote  is  that,  as  he  alleges,  they  did  not  possess  the  requisite 
qualification  to  entitle  them  to  have  their  names  entered  upon  the 
voters’  lists.  As  to  these  48  voters,  no  other  exception  is  taken,  and 
it  is  conceded  that  none  of  them  is  within  any  of  the  three  classes 
of  persons  excepted  from  the  operation  of  sec.  24  of  the  Voters’ 
Lists  Act,  7 Edw.  VII.,  ch.  4 (O.).  It  follows  that  unless  the 
appellant’s  objection  to  these  votes  should  prevail,  his  present  appeal 
must  fail,  because,  though  he  should  succeed  in  regard  to  the 
remaining  19  votes,  which  he  attacks  upon  various  other  grounds. 
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such  success  would  not  suffice  to  reduce  the  majority  in  favour  of 
the  by-law  of  the  votes  legally  cast  below  the  requisite  three-fifths. 

For  the  respondent  it  is  contended  that  by  sec.  24  of  the  Voters^ 
Lists  Act  the  fact  that  the  name  of  a person  appears  on  the  voters’ 
list  properly  used  at  the  election  is  made  conclusive  evidence  upon 
this  application  of  his  right  to  vote,  unless  it  can  be  shewn  that  he 
comes  within  some  one  of  the  three  classes  of  persons  specially  ex- 
cepted in  sec.  24.  Section  24  reads  in  part  as  follows: — 

‘‘The  certified  list  shall,  upon  a scrutiny,  under  the  Ontario 
Elections  Act,  or  the  Municipal  Act,  be  final  and  conclusive  evidence 
that  all  persons  named  therein,  and  no  others,  were  qualified  to 
vote  at  any  election  at  which  such  list  was,  or  was  the  proper  list 
to  be  used;  except  . . 

Mr.  Wright  maintains  that  this  section  does  not  apply  to  pro- 
ceedings upon  a motion  to  quash  a by-law,  because  it  is  in  terms 
restricted  to  “ a scrutiny  under  the  Ontario  Election  Act  ” (obviously 
a misprint  for  the  Ontario  Controverted  Elections  Act),  “or  the 
Municipal  Act,”  and  secs.  369-372  of  the  Municipal  Act  of  1903 
expressly  provide  for  a scrutiny  before  the  county  court  Judge. 

In  Re  the  Local  Option  By-law  of  Saltfleet , 16  O.L.R.  293, 
a county  court  Judge,  acting  under  secs.  369-372  of  the  Municipal 
Act,  was  prohibited  from  inquiring  into  the  legality  of  votes  cast 
upon  a local  option  by-law  election  by  voters  whose  names  appeared 
on  the  voters’  list,  except  as  to  votes  challenged  upon  some  one  or 
more  of  the  three  grounds  specially  excepted  from  the  operation 
of  sec.  24  of  the  Voters’  Lists  Act,  1907.  The  Court  expressed  the 
view  that  this  section  applies  to  such  proceedings,  and  that  it  was 
within  the  jurisdiction  of  the  county  court  Judge  to  disallow  votes 
covered  by  any  of  the  specified  exceptions.  But  for  this  expression 
of  opinion  I should  have  been  strongly  inclined  to  hold  that  sec.  24 
of  the  Voters’  Lists  Act  does  not  apply  to  proceedings  under  secs. 
369-372  of  the  Municipal  Act.  Although  termed  a “scrutiny”  in 
the  heading  and  side-note  to  sec.  369,  in  the  section  itself  these 
proceedings  are  called  “a  scrutiny  of  rhe  ballot  papers.”  I should 
have  thought  it  no  part  of  the  duty  of  the  Judge  under  these  sections 
to  inquire  into  the  qualification  or  right  to  vote  of  any  voter,  and 
not  within  his  jurisdiction  to  question  the  legality  or  sufficiency 
of  any  vote  cast  except  upon  grounds  apparent  ex  facie  of  the  ballot 
papers.  It  is  a scrutiny  of  ballot  papers,  not  of  votes,  which  the 
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county  court  Judge  is  authorized  to  hold.  This  appears  to  have 
been  the  opinion  of  my  brother  Teetzel  in  the  Saltfieet  case. 

But  if  the  contrary  view  should  prevail  the  appellant  finds 
himself  in  a dilemma.  What  he  asks  this  Court  to  do  in  respect  to 
the  votes  of  the  48  persons  objected  to  upon  the  ground  that  they 
had  not  the  qualifications  to  entitle  them  to  have  their  names  put 
upon  the  voters’  list,  is  to  enter  upon  a scrutiny  of  these  votes. 
He  asks  us,  in  order  to  determine  the  legality  of  these  48  votes,  to 
make  an  inquiry  of  the  kind  formerly  made  under  sec.  76  of  the 
Ontario  Controverted  Elections  Act  (R.S.O.  1897,  ch.  11),  and 
“scrutiny”  is  by  sec.  2 of  the  Ontario  Voters’  Lists  Act  declared 
to  mean  just  such  an  inquiry.  Either  it  is  not  open  to  the  applicant 
to  have  such  an  investigation  made  on  this  motion  to  quash,  because 
the  proper  machinery  for  obtaining  a scrutiny  is  provided  by 
secs.  369-372  of  the  Municipal  Act,  and  such  a scrutiny  has  actually 
taken  place  in  regard  to  this  election;  or,  if,  notwithstanding  those 
provisions,  this  Court  should  now  enter  upon  the  inquiry  in  dealing 
with  this  motion  to  quash  the  by-law,  then  we  in  effect  hold  a 
scrutiny,  and  we  do  so  under  the  Municipal  Act  which  governs 
proceedings  for  quashing  of  by-laws.  This  was  the  view  of  my 
brother  Clute  in  Re  Mitchell  and  Village  of  Campbellford  (1908), 
16  O.L.R.  578.  I find  nothing  in  sec.  24  of  the  Voters’  Lists  Act 
inconsistent  with  the  application  of  the  definition  given  in  sec.  2 
to  the  word  “scrutiny”  in  sec.  24.  I think  that  word  must  cover 
not  only  such  an  investigation  as,  upon  the  authority  of  Re  Saltfieet, 
16  O.L.R.  293,  the  county  court  Judge  may  conduct,  but  also  the 
inquiry  in  the  nature  of  a scrutiny  which  the  Courts  have  always 
deemed  it  within  their  jurisdiction  to  entertain  upon  motions  to 
quash  by-laws.  To  such  a “scrutiny,”  if  held,  the  provisions  of 
sec.  24  of  the  Voters’  Lists  Act  must,  in  my  opinion,  apply,  and  it  is 
beyond  controversy  since  the  decision  of  the  Court  of  Appeal  in  the 
Port  Arthur  and  Rainy  River  Election  Case  (1907),  14  O.L.R.  345, 
that  in  proceedings  to  which  that  section  is  applicable  the  Court 
cannot  entertain  an  objection  such  as  that  taken  by  the  applicant 
in  respect  to  the  48  votes  now  under  consideration. 

I am,  therefore,  of  opinion  that  sec.  24  of  the  Voters’  Lists  Act 
affords  a complete  and  conclusive  answer  to  the  attack  made  upon 
48  of  the  67  votes  impugned  by  the  applicant.  It  follows  that 
this  appeal  fails  and  it  should  be  dismissed  with  costs. 
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Riddell,  J.: — In  order  that  this  appeal  should  succeed,  it  is 
necessary  for  the  appellant  to  prove  that  at  least  28  voted  who  had 
no  right  to  do  so.  He  admits  that  if  the  fact  that  the  name  of  a 
voter  appears  upon  the  Voters’  List  is  conclusive  of  his  right  to  vote, 
the  appeal  must  fail.  In  other  words,  he  admits  that  it  must  be 
held  that  sec.  24  of  the  Voters’  List  Act  of  1907,  7 Edw.  VII.,  ch.  7 
(O.),  does  not  apply  to  a motion  of  this  kind.  The  argument  is 
that  the  present  proceeding  is  not  a “scrutiny  under  . . . the 

Municipal  Act.” 

The  determination  of  the  true  effect  of  the  section  just  men- 
tioned has  given  me  a great  deal  of  difficulty,  but  an  examination 
of  the  course  of  legislation  and  decision  has  convinced  me  that  the 
argument  cannot  succeed. 

The  argument  must  be  as  follows:  The  statutory  powers 
of  the  Court  to  quash  were  given  long  before  any  provisions  for  a 
scrutiny  were  thought  of.  The  history  is  (1849)  12  Viet.  ch.  81,  sec. 
155  (not  165  as  given  in  the  text  writers,  and  in  Re  Gill  and  County  of 
Peterborough  (1853),  9 U.C.R.  562);  (1858),  22  Viet.  ch.  99,  sec..  194; 
(1866),  29-30  Viet.  ch.  51,  secs.  198,  et  seq.)  (1875),  36  Viet.  ch.  48, 
secs.  240,  et  seq.;  (1877),  R.S.O.  ch.  174,  secs.  322,  et  seq.;  (1882), 
46  Viet.  ch.  18,  secs.  334  et  seq.;  (1887),  R.S.O.  ch.  184,  secs.  332 
et  seq.;  (1897),  R.S.O.  ch.  223,  sec.  378;  (1903),  3 Edw.  VII.  ch. 
19,  sec.  378.  The  provisions  for  a scrutiny  were  not  introduced 
until  1876  by  39  Viet.  ch.  35,  sec.  21,  sub-sec.  19,  (0.)  nearly  thirty 
years  after  the  provisions  for  quashing  had  been  in  force  in  some 
form.  Then  the  history  proceeds:  (1877),  R.S.O.  ch.  174,  secs. 
313  et  seq.;  (1882),  46  Viet.  ch.  18,  secs.  325  et  seq.;  (1887),  R.S.O. 
ch.  184,  secs.  323  et  seq.;  (1892),  55  Viet.  ch.  42,  secs.  323  et  seq.; 
(1897),  R.S.O.  ch.  223,  secs.  369  et  seq.;  (1903),  3 Edw.  VII.  ch.  18, 
sec.  80;  3 Edw.  VII.  ch.  19,  secs.  369  et  seq.  • The  statutory 
scrutiny  was  at  the  time  of  the  passing  of  the  Voters’  Lists  Act 
of  1907  a well-known  proceeding. 

And  the  argument  is  that  this  Act  must,  in  speaking  of  a 
scrutiny  under  the  Municipal  Act,  be  considered  as  speaking  of 
that  proceeding  which  alone  under  the  Municipal  Act  has  re- 
ceived the  name  of  scrutiny — the  Municipal  Act  must  be  a 
lexicon  for  its  own  expressions. 

The  argument  is  very  persuasive,  but  I think  a reference  to  the 
history  of  the  proceeding  known  as  “scrutiny”  will  shew  its  fallacy. 
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In  Parliamentary  elections  the  practice  of  granting  a scrutiny 
is,  of  course,  not  a common  law  practice  in  the  strict  sense;  and  it  is 
not  easy  to  say  when  it.  began.  “It  seems  not  to  have  existed  in 
Lord  Coke’s  time”  (Male  on  Elections,  1820,  p.  214),  and  it  is 
supposed  to  have  been  introduced  about  the  time  of  the  Restoration 
(1660).  At  first,  it  did  not  always  take  place  before  the  returning 
officer,  but  in  general  that  was  the  course — a scrutiny  being  defined 
by  Male  (p.  213),  followed  by  Hammond  (Summary  Treatise  on  the 
Practice  and  Procedure  in  Parliament,  1825)  at  p.  24,  as  “a  general 
reconsideration,  by  the  returning  officer,  or  others  by  him  appointed, 
either  of  the  poll  altogether,  or  the  scrutinizing  and  maturely 
examining  the  validity  of  particular  votes  so  taken,  or  the  grounds 
of  certain  claims,  which  have  been  respectively  received  or  rejected 
at  the  poll,  and  amending  the  same,  by  correcting  or  establishing 
the  decisions  so  made,  as  they  may  prove  to  have  been  erroneous 
or  right.” 

“ There  are  frequent  complaints  in  the  10th  year  of  King 
William  III.,  and  after  that  period,  of  petitions”  (to  the  House  of 
Commons)  “stating  the  refusal  of  a scrutiny  as  a grievance  to  the  peti- 
tioner; from  whence  he  must  conclude  that  they  were  considered  as 
legal  at  that  time;  ” but  they  are  probably  not  of  older  date  than  7 & 
8 Wm.  HI.,  whereby  a written  poll  was  established  at  county 
elections,  under  the  regulation  of  poll  clerks  and  inspectors:”  Male, 
p.  215. 

The  practice  was  to  conduct  a scrutiny  before  the  returning 
officer;  but  it  always  was  discretionary  in  the  returning  officer  to 
grant  or  refuse  a scrutiny.  No  obligation  was  cast  upon  the  re- 
turning officer  until  (1724)  11  Geo.  I.  ch.  18,  and  then  only  for 
London.  And  the  general  powers  of  the  returning  officer  in  holding 
the  scrutiny  were  very  limited,  e.g.,  he  could  not  enforce  the  atten- 
dance of  witnesses. 

The  Act  of  1785,  25  Geo.  HI.  ch  84,  sec.  1,  still  leaves  it  in  the 
discretion  of  the  returning  officer  to  hold  a scrutiny  if  he  “shall 
deem  it  necessary,”  though  it  lays  down  the  practice  to  be  followed 
if  a scrutiny  is  granted,  directing  (sec.  2)  that  where  there  are 
“more  parties  than  one  objecting  to  votes  on  such  scrutiny,  the 
returning  officer  or  returning  officers  shall  decide  alterna- 
tively, or  by  turns  on  the  votes  given  for  the  different  candidates, 
who  shall  be  parties  to  such  scrutiny  . . .” 
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After  the  return  it  was  open  to  petition  the  House  of  Commons 
complaining  of  bribery,  etc.,  and  (or)  claiming  the  seat  upon  a 
scrutiny,  etc.  This  petition  was  considered  by  a committee  of  the 
House  selected  with  great  formality,  and  their  determination  was 
final  (Hammond,  p.  36). 

Forms  of  such  petitions  may  be  seen  in  Hand’s  Proceedings  on 
Election  Petitions,  1812,  pp.  197,  200.  Many  grounds  might  exist 
or  be  alleged  to  exist  for  setting  aside  the  election,  and  the  com- 
mittee might  pass  upon  these,  or  it  might  be  that  the  petitioner 
claimed  that  he  in  reality  had  the  majority  of  the  lawful  votes  cast, 
in  which  case  the  committee  held  a ‘^scrutiny.”  For  example,  in 
Bedford  Town  Case  (1833),  P.  & K.  112,  counsel  for  the  peti- 
tioner, in  opening,  said  it  ‘‘was  a simple  case  of  scrutiny,  the  prin- 
cipal cases  in  which  would  arise  from  the  mistakes  of  the  town 
clerk,  who  put  in  the  list  of  freemen  all  the  names  of  freemen  in 
the  corporation  books,  many  of  whom  were  dead,  many  paupers  and 
idiots,  and  a very  large  number  of  whom  resided  at  a much  greater 
distance  than  seven  miles  from  the  town  of  Bedford:”  at  p.  115. 

In  the  Oxford  Case  (1833),  P.  & K.  58,  at  p.  70,  counsel  con- 
tended that  Mr.  S.,  the  member  returned,  “had  no  right  to  go  into 
the  scrutiny  at  all,  because  he  has  said  that  the  election  is  void.” 

The  Reform  Act,  2 Wm.  IV.  ch.  45,  sec.  68,  abolished  scrutiny 
by  the  returning  officer  for  England  and  Wales ; and  2 & 3 Wm.  IV. 
ch.  65,  sec.  26,  did  the  same  for  Scotland,  and  2 & 3 Wm.  IV. 
ch.  88,  sec.  54,  for  Ireland.  But  the  practice  of  scrutiny  by  a 
committee  of  the  House  of  Commons  continued. 

Many  times  the  question  was  brought  up  in  the  House  of  Com- 
mons, and,  after  a long  and  intermittent  struggle,  in  1868  the  House 
gave  up  the  right  which  it  had  exercised  from  time  immemorial  of 
exclusively  inquiring  into  all  questions  relating  to  the  elections  of 
its  members,  the  first  partial  relinquishment  of  that  right  being 
found  in  the  Grenville  Act,  10  Geo.  HI.  ch.  16:  May  Pari.  Prac.  642. 
“The  principal  object  of  the  late  Act”  (31  & 32  Viet.  ch.  125)  “was 
to  substitute  a new  tribunal  for  the  trial  of  these  petitions  in  lieu 
of  the  committees  of  the  House  of  Commons,”  i.e.,  the  Court: 
Pease  v.  Norwood  (1869),  L.R.  4 C.P.  235,  at  p.  246.  But  the  Court 
had  now  the  same  powers  as  the  committee  formerly  had,  and  the 
word  “scrutiny”  has  been  regularly  applied  since  as  before  the  Act 
— e.g.,  in  the  Ballot  Act,  35  & 36  Viet.  ch.  33,  sec.  25,  it  is  provided 
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if  any  bribed,  etc.,  person  vote,  there  shall  on  a scrutiny  be  struck 
off  from  the  number  of  votes ’’  for  the  candidate  affected  one  vote. 

And  this  last-named  Act  applies  to  municipalities  as  well. 

Parker  on  Election  Agents,  p.  252  et  seq.,  contains  a number 
of  “scrutinies.’’  Day’s  Election  Cases,  1894,  gives,  p.  4,  a list  of 
cases  in  which  a scrutiny  was  claimed,  as  well  as  a recount. 

The  question  came  up  more  than  once  as  to  the  conclusiveness 
of  the  register,  i.e.,  the  voters’  list,  in  the  case  of  a scrutiny,  and 
it  was  held  that,  except  in  the  cases  provided  for,  the  register  was 
final.  I refer  only  to  Stowe  v.  Joliffe  (1874),  L.R.  9 C.P.  734. 

The  Horsham  Case  (1869),  20  L.T.N.S.  180,  will  shew  the  use 
of  the  word  “scrutiny.” 

Our  own  Dominion  Controverted  Elections  Act,  1873,  36  Viet, 
ch.  28  (D.),  closely  followed  the  Enghsh  Act,  as  did  its  successor  the 
following  year,  37  Viet.  ch.  10  (D.),  elaborate  provisions  having  been 
previously  made  for  the  trial  of  such  petitions  in  the  Consol.  Stat. 
C.,  ch.  7. 

The  word  “scrutiny”  does  not  seem  to  be  used  in  the  Acts  of 
1873  and  1874,  or  in  the  new  Act  of  1900,  63  & 64  Viet.  ch. 
12  (D.);  but  the  latter  Act,  in  sec.  122  (R.S.C.  1906,  ch.  7,  sec.  50), 
in  introducing  the  provision  as  to  striking  off  a vote  for  each 
person  proved  to  have  voted  in  violation  of  the  Act  (I  speak  in 
general  terms),  says:  “There  shall,  on  the  trial  of  such  election 
petition,  be  struck  off  . . . . etc.,”  the  English  Act,  35  & 36 

Viet.  ch.  33,  sec.  25,  from  which  it  was  taken,  using  the  termino- 
logy “ on  the  trial  of  an  election  petition  . . . there  shall,  on 

a scrutiny,  be  struck  off  . . .” 

Our  Ontario  Act  of  1871,  34  Viet.  ch.  3,  also  closely  followed 
the  English  Act  and  the  Dominion  Act;  it  does  not  speak  of  a 
“scrutiny”;  but  when  the  new  Act  of  1873  was  passed  it  contained 
a provision  for  proceedings  “where  in  consequence  of  an  election 
petition  being  presented,  it  becomes  necessary  to  enter  into  a 
scrutiny  of  the  votes  polled  at  the  election.”  This  has  successively 
appeared  as  R.S.O.  1877,  ch.  11,  sec.  72;  R.S.O.  1887,  ch.  72, 
sec.  74;  R.S.O.  1897,  ch.  11,  sec.  76,  and  the  following  sections 
in  each  statute. 

In  municipal  election  matters  our  legislation  has  not  been  parallel 
with  that  in  England.  The  common  law  writ  of  quo  warranto 
has  been  utilized  to  test  the  right  of  a municipal  counsellor  to  his 
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seat,  as  have  the  successive  modifications.  In  such  applications 
sometimes  a ‘‘scrutiny”  has  been  held;  and  the  word  has  been 
applied  to  the  proceeding,  e.g.,  in  Regina  ex  rel.  Pomeroy  v.  Watson 
(1855),  1 L.J.  48;  Regina  ex  rel.  Clint  v.  Ujpham  (1861),  7 L.J.  69; 
Re  Coe  and  Township  of  Pickering  (1865),  24  U.C.R.  439,  at  p.  442. 

This  proceeding  not  being  appropriate  in  the  case  of,  e.g.,  a, 
money  by-law,  a provision  was  introduced  for  a scrutiny  in  such 
cases.  The  requirement  that  certain  money  by-laws  must  receive 
the  assent  of  the  voters  goes  as  far  back  as  (1866),  29  & 30  Viet, 
ch.  51,  secs.  227, 196  (C.)  ; but  this,  coming  down  through  36  Viet, 
ch.  48,  secs.  251,  231,  it  was  not  until  (1875),  39  Viet.  ch.  35, 
secs.  21,  et  seq.,  that  any  provision  for  a scrutiny  by  the  county 
Judge  was  made.  This  was  upon  the  new  provisions  for  taking 
the  vote  in  such  by-laws  being  made.  No  interference  was 
expressed  with  the  then  existing  powers  of  the  Court  to  quash  a 
by-law  upon  any  grounds  thought  sufficient. 

In  the  case  of  Re  Coe  and  Township  of  Pickering,  24  U.C.R.  439 
in  which  a motion  had  been  made  to  quash  a by-law  passed  under 
the  authority  of  the  Temperance  Act,  1864,27  & 28  Viet.  ch.  18  (C.), 
upon  the  ground,  amongst  others,  that  certain  of  the  voters  who 
had  voted  for  the  by-law  were  not  legally  qualified,  and  the  majority 
of  the  duly  qualified  electors  had  voted  “nay,”  the  Court  said 
(after  quashing  the  by-law  upon  another  ground),  “this  conclusion 
makes  it  unnecessary  to  determine  whether  it  could  possibly  have 
been  intended  that  the  superior  courts  should  be  occupied  in  taking 
a scrutiny  of  votes  ‘ yea  ’ or  ‘ nay  ’ on  any  number  of  similar  by-laws, 
with  respect  to  which  the  question  of  their  being  passed  by  a ‘ major- 
ity of  duly  qualified  municipal  electors'  may  be, raised.”  And 
after  pointing  out  that  a similar  scrutiny  does  take  place  in  quo 
warranto  proceedings,  and  that  the  full  Court  must  take  the  scrutiny 
if  at  all  in  term,  the  Court  continues:  “We  trust  that  it  may  be 
timely  prevented  by  the  interference  of  the  Legislature.”  The 
Legislature  did  not  interfere ; and  many  instances  are  found  in  which 
the  Court  did  entertain  such  a scrutiny  upon  an  application  to 
quash. 

A few  examples  will  be  given.  In  Erwin  v.  Township  of 
Townsend  (1871),  21  C.P.  330,  it  was  alleged  that  a number  of 
tenants  had  voted  for  the  by-law  granting  aid  to  the  Canada 
Southern  Railway,  not  having  the  qualifications  required  by  29 
& 30  Viet.  ch.51,sec.  196  (7),  (C);  and  the  Court  said  that  if  such 
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were  the  fact  and  the  by-law  had  been  carried  by  a majority  made 
up  of  such  votes  it  could  not  be  sustained. 

In  Re  Young  and  Township  of  Binbrook  (1899),  31  O.R.  108, 
the  qualifications  of  some  80  voters  who  were  on  the  voters’  list 
were  held  to  be  a proper  subject  of  inquiry. 

In  Re  Dillon  and  Village  of  Cardinal  (1905),  10  O.L.R.  371,  Mr. 
Justice  Magee,  p.  375,  speaking  of  an  objection  of  this  kind,  says: 
‘‘The  objection  of  this  class  fall  to  the  ground  on  the  facts.  It  was 
urged  for  the  respondents  that  there  could  not  be  an  inquiry  into 
the  validity  of  votes  cast  on  either  side,  and  that  no  instance  of 
one  is  reported,  and  that  sec.  89  makes  the  voters’  list  final,  and 
sec.  200  protects  a voter  from  having  to  disclose  how  he  marked 
his  ballot,  and  that  the  only  protection  is  to  require  the  voter  to 
be  sworn  at  the  poll  . . .”  And  the  learned  Judge  added: 

“A  majority  obtained  by  illegal  votes  does  not  present  itself  as  not 
being  an  illegality  such  as  the  statute  contemplates  as  a ground 
for  quashing.” 

In  Re  Leahy  and  Village  of  Lakefield,  8 O.W.R.  743,  Meredith, 
C.J.,  had  to  consider  the  effect  of  the  voting  of  five  tenants  who  had 
“no  right  to  vote  because  they  had  not  been  resident  within  the 
municipality  for  one  month  before  polling  day,”  and  he  said, 
at  p.  744:  “No  doubt  these  five  tenants  improperly  voted,  and 
if  a sufficient  number  of  such  tenants  to  have  affected  the  result 
had  voted,  although  it  is  impossible  to  tell  which  way  they  voted, 
it  would  have  been  necessary  to  set  aside  the  by-law. 

In  Re  Gerow  and  Township  of  Pickering,  12  O.L.R.  545,  at 
p.  547,  Meredith,  C.J.,  says:  “I  am  of  opinion — ^putting  the  case 
most  favorably  to  those  who  are  supporting  the  by-law — that 
sec.  86  of  the  Consolidated  Municipal  Act,  1903,  apphes,  and  that 
a tenant  entered  as  such  upon  the  roll,  who  was  not  a resident  in 
the  municipality  at  the  time  of  voting  and  had  not  been  for  a month 
previous,  was  not  entitled  to  vote;”  and  he  considers  this  as  an 
objection  which  is  “somewhat  serious.”  The  by-law  in  this  case 
was  quashed,  however,  on  other  grounds. 

In  Re  Sinclair  and  Town  of  Owen  Sound,  12  O.L.R.  488,  it 
was  shewn  that  over  100  persons  who  had  voted  had  for  various 
reasons  no  right  whatever  to  vote,  but  though  this  evidence  was 
received  no  effect  was  given  to  it,  by  reason  of  the  fact  that  the 
striking  off  of  these  votes  would  still  leave  the  by-law  carried: 
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pp.  491,  492.  So  in  the  Divisional  Court.  It  would  appear  from 
what  is  said  on  p.  503  that  the  objection  was  that  the  qualification 
of  the  voter  at  the  time  of  the  settling  of  the  list  had  been  lost 
before  the  election.  If  the  votes  were  bad  it  was  said  that  ^Hhe 
proper  mode  in  this  case  of  correcting  such  an  error  would  be  by 
deducting  the  number  of  illegal  votes  from  the  majority.” 

This  point  is  not  dealt  with  by  the  Court  of  Appeal  (1906), 
13  O.L.R.  447,  or  the  Supreme  Court. 

On  the  other  hand,  it  had  been  held  in  some  cases  that  the 
Court  would  not  investigate  the  right  to  vote  of  any  one  whose 
name  appeared  on  the  voters’  list,  e.g.,  Regina  ex  rel,  McKenzie  v. 
Martin,  28  O.R.  523. 

It  was  in  that  state  of  the  law  that  the  statute  of  1907  was  passed. 
In  elections  for  the  Legislature  there  was  an  express  provision  for 
a scrutiny  being  held  in  a particular  way  if  the  Court  saw  fit,  and  a 
continuation  in  the  Court  of  the  original  powers  of  scrutiny  vested 
in  the  House  of  Commons  and  then  in  an  election  committee. 
In  municipal  matters  there  was  the  express  provision  for  a scrutiny 
in  by-laws  such  as  that  now  in  question,  and  there  was  the  general 
power  to  quash.  As  in  an  election  petition  there  was  without  any 
thing  being  so  expressed  in  the  Act,  the  power  to  take  a scrutiny, 
so  in  the  municipal  arena  there  was  the  same  power  exercised  under 
the  general  power  to  quash  without  the  necessity  of  so  stating. 
The  Act  to  my  mind  was  passed  to  get  rid  of  any  possibility  of 
question  at  any  time  at  which  it  was  necessary  to  determine  the 
number  for  and  against. 

Whether  in  the  case  of  a change  in  the  status  or  loss  of  cpali- 
fication  between  the  final  revision  of  the  voters’  lists  and  the  election 
an  inquiry  may  now  be  made,  as  was  done  in  Re  Armour  and 
Township  of  Onondaga,  14  O.L.R.  606,  we  need  not  here  inquire; 
no  case  is  made  of  that  kind. 

This  decision  does  not  conflict  with  Re  Cleary  and  Township  of 
Nepean  (1907),  14  O.L.R.  392,  as  that  was  before  the  Act;  and 
it  accords  with  Re  Mitchell  and  Village  of  Camphellford,  16  O.L.R. 
578,  since  the  Act. 

Had  the  Court  the  right  to  say  that  those  without  proper  quali- 
fication, and  therefore  wrongly  upon  the  list,  could  be  declared 
not  to  have  the  right  to  vote,  the  by-law  could  not  be  sustained: 
Re  Coe  and  Township  of  Pickering,  24  U.C.R.  439;  Re  Young  and 
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Township  of  Binhrook,  31  O.R.  108;  Re  Salter  and  Township  of 
Beckwith  (1902),  4 O.L.R.  51. 

But  we  seem  to  be  here  (notwithstanding  the  context  of  the 
forms  of  oath)  to  be  in  the  same  condition  as  is  pointed  out  in 
Stowe  V.  Joliffe,  L.R.  9 C.P.  734. 

The  motion  should  be  refused  and  with  costs. 

G.  F.  H. 


[IN  THE  COURT  OF  APPEAL.] 


C.  A. 
1908 

April  13. 
Nov.  10. 


Milligan  v.  The  Toronto  Railway. 

Street  Railway — Driver  of  Vehicle — Crossing  in  Front  of  Approaching  Car — 
N egligence — Contributory  N egligence. 

The  plaintiff  was  driving  easterly  in  his  carriage  and  pair  of  horses,  at  a 
moderate  pace,  along  one  of  the  streets  of  a city,  and  on  arriving  within 
thirty  feet  of  a cross  street,  on  which  there  was  a street  car  line,  he  saw  a 
car  coming  from  the  north,  where  there  was  a down  grade,  approaching 
at  a rapid  rate,  the  car  being  then  about  300  feet  distant.  The  plaintiff 
admitted  that  he  could  easily  have  stopped  his  carriage  and  horses  before 
reaching  the  track.  He  consulted  with  his  coachman,  and,  both  being  of 
the  opinion  the  speed  of  the  car  was  not  so  great  as  to  prevent  their  cross- 
ing in  safety,  he  attempted  to  do  so,  when  the  carriage  was  struck  by 
the  car,  and  damaged,  and  he,  himself,  injured.  No  attempt  was  made 
by  the  motorman  to  slow  down  the  car.  On  questions  submitted  to  the 
jury,  they  found  that  the  accident  was  caused  through  the  defendants’ 
negligence,  such  negligence  consisting  in  the  car  not  being  under  proper  con- 
trol, and  that  there  was  no  contributory  negligence  on  the  plaintiff’s  part : — 

Held,  that  it  could  not  be  said,  in  all  the  circumstances,  the  plaintiff  acted  so 
recklessly  as  to  preclude  the  submission  to  the  jury  of  the  question  whether 
or  not  he  acted  with  reasonable  care;  and  a finding  by  the  jury  in  the 
plaintiff’s  favour  was  upheld. 

Judgment  at  the  trial  and  of  the  Divisional  Court  affirmed.  Moss,  C.J.O.,  and 
Meredith,  J.A.,  dissenting. 


This  was  an  appeal  from  the  judgment  of  the  Divisional 
Court,  affirming  the  judgment  at  the  trial. 

The  action  was  tried  before  Clute,  J.,  and  a jury,  at  Toronto 
on  the  30th  and  31st  January,  1908. 

It  was  brought  to  recover  damages  sustained  by  the  plaintiff 
through  a collision  on  the  28th  April,  1907,  at  the  comer  of  Wel- 
lesley and  Church  streets  in  the  city  of  Toronto,  of  one  of  the 
defendants  ’ cars  with  a carriage,  in  which  the  plaintiff  was  driv- 
ing, occasioned,  as  it  was  alleged,  through  the  defendants’  neg- 
ligence. The  facts  are  fully  stated  in  the  judgments. 

No  witnesses  were  called  for  the  defence. 
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Questions  were  submitted  to  the  jury,  which  with  their 
answers  were  as  follows: — 

‘‘1.  Were  the  defendants  guilty  of  negligence  that  caused  the 
accident.  A.  Yes. 

^'2.  If  so,  what  was  the  negligence?  A.  By  car  not  being 
under  proper  control. 

‘‘3.  Could  the  plaintiff  by  the  exercise  of  ordinary  care  have 
avoided  the  accident?  A.  No. 

“4.  If  you  think  the  plaintiff  by  the  exercise  of  ordinary  care 
might  have  avoided  the  accident,  was  there  anything  which  the 
defendants  should  have  done,  after  the  plaintiff  was  in  danger, 
which  would  have  avoided  the  accident ; if  so,  what  ? A.  By  not 
reversing  the  motor.  The  foreman  explained  that  what  the  jury 
meant  by  this  last  answer  was  that  the  motor  should  have  been 
reversed.  This  answer,  however,  was  in  compliance  with  the 
direction  of  the  learned  Judge,  subsequently  struck  out,  as  being 
unnecessary. 

^‘5.  At  what  sum  do  you  assess  the  damages.  A.  $1,000.” 

Upon  these  findings  the  learned  Judge  entered  judgment  for 
the  plaintiff. 
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From  this  judgment  the  defendants  appealed  to  the  Divisional 
Court. 

On  April  9th,  1908,  the  appeal  was  heard  before  Mulock, 
C.J.  Ex.D.,  Teetzel  and  Magee,  JJ. 

D.  L.  McCarthy,  K.C.,  for  the  appellants. 

C.  Miller,  for  the  respondent. 

April  13^.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.J. : — This  action  arises  out  of  an  injury  to  the  plain- 
tiff, his  coachman,  horses  and  carriage,  in  consequence  of  a colli- 
sion between  the  plaintiff’s  carriage  and  one  of  the  defendants’ 
cars  on  Church  street,  Toronto,  at  a point  where  it  intersects 
Wellesley  street. 

It  is  charged  that  the  collision  was  caused  by  the  negligent 
management  of  the  car  by  the  defendants’  servant,  who  was  in 
charge  of  it.  It  appears  that  on  the  28th  April,  1907,  the  plain- 
tiff, with  his  coachman,  one  Kelley,  was  driving  easterly  along 
Wellesley  street,  and  when  a short  distance  west  of  Church  street 
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observed  the  defendants’  car  approaching  Wellesley  street  from 
the  north.  Thereupon  the  plaintiff  inquired  of  Kelley  whether 
he  thought  there  was  time  to  cross,  when  the  latter  gave  it  as  his 
opinion  that  there  was.  The  plaintiff  evidently  concurred  in  this 
view,  and  continued  on  his  way  easterly,  crossing  the  track,  when 
the  rear  wheel  of  his  carriage  was  struck  by  the  car,  whereby  the 
injury  to  the  plaintiff  was  occasioned. 

[The  learned  Chief  Justice  then  set  out  the  questions  sub- 
mitted to  the  jury  and  their  answers  thereto  and  proceeded.] 

The  real  point  involved  in  this  appeal  is  whether  the  plain- 
tiff was  guilty  of  contributory  negligence  which  occasioned  the 
accident.  It  was  contended  by  Mr.  McCarthy  that,  seeing  the 
car  approaching,  the  plaintiff  took  a rash  risk  in  endeavouring 
to  cross  in  front  of  it ; that  his  conduct  was  not  that  of  a person 
exercising  reasonable  care ; but  that  he  was  the  author  of  his  own 
injury ; and  that  therefore,  the  case  should  have  been  withdrawn 
from  the  jury. 


Having  regard  to  the  evidence,  I am  unable  to  assent  to  this 
view.  The  defendants,  in  the  operation  of  their  cars,  are  bound 
to  exercise  reasonable  care,  one  of  their  duties  being  to  have  the 
cars  under  control  when  approaching  a cross  street.  Here  this 
duty  was  the  more  imperative  because  the  car  was  travelling  on 
a down  grade.  As  it  was  the  duty  of  the  plaintiff  to  exercise  care 
when  approaching  the  track,  so  it  was  also  the  duty  of  the  motor- 
man  to  exercise  care  when  approaching  a cross  street.  At  the 
point  of  intersection  of  the  two  streets,  vehicular  and  other  traffic 
might  reasonably  be  expected,  and  it  was  the  duty  of  the  motor- 
man  to  be  on  the  look-out  for  such  traffic,  and,  if  encountered,  to 
have  such  control  over  the  car  that  he  could  bring  it  to  a stop, 
if  such  became  necessary,  in  order  to  avert  a collision.  Was  the 
plaintiff  bound  to  assume  that  the  motorman  would  neglect  these 
duties  ? I think  not.  On  the  contrary,  he  was,  I think,  entitled 
to  assume  that  the  motorman  would  exercise  reasonable  care. 
The  defendants  in  the  operation  of  their  cars  are  not  entitled  to 
assume  the  position  that  the  public  only  must  exercise  care.  The 
exclusive  use  of  the  portions  of  the  streets  occupied  by  the  de- 
fendants’ tracks,  where  they  are  intersected  by  cross  streets,  does 
not  belong  to  the  defendants,  the  public  being  also  entitled  to 
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8uch  user,  and  it  is  the  duty  of  both  the  defendants  and  the 
public  to  exercise  reasonable  care,  and  to  have  due  regard  for 
such  mutual  rights  in  respect  of  the  common  ground  within  the 
range  of  the  intersection  of  the  car  tracks  and  cross  streets. 

The  finding  of  the  jury  shews  that  the  motorman  neglected 
his  duty  of  failing  to  have  his  car  under  control.  I fail  to  find 
any  evidence  to  warrant  the  conclusion  that  the  plaintiff  had 
reason  to  anticipate  the  motorman ’s  negligence,  and  the  finding 
of  the  jury  that  the  plaintiff  was  not  guilty  of  negligence  is  con- 
clusive that  he  expected  the  motorman  to  have  his  car  under  con- 
trol, and  that  therefore  it  was  safe  for  him  to  cross  the  track. 

For  these  reasons,  I think,  the  learned  Judge  ruled  properly 
in  refusing  to  nonsuit  and  in  taking  the  opinion  of  the  jury  as  to 
whether  the  plaintiff  had  been  guilty  of  contributory  negligence. 
They  have  found  that  he  was  not,  the  verdict  ought  to  stand,  and 
this  appeal  should  be  dismissed  with  costs. 

From  this  judgment  the  defendants  appealed  to  the  Court  of 
Appeal. 

On  September  22,  1908,  the  appeal  was  heard  before  Moss, 
C.J.O.,  OsLER,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

Wallace  Nesbitt,  K.C.,  for  the  appellants.  The  learned  trial 
Judge  should  have  nonsuited  the  plaintiff.  He  was  guilty  of 
contributory  negligence,  or  was  the  author  of  his  own  injury, 
as  appears  from  his  own  statement.  He  saw  the  car  when  he 
was  thirty  yards  off  and  he  continued  to  approach  the  crossing, 
and  when  he  was  within  six  yards  of  the  westerly  track  he  saw 
that  the  car  was  approaching  at  a terrific  rate  of  speed,  and  it 
could  not  but  be  apparent  to  him  that  it  would  be  impossible  for 
him  to  cross  over  in  front  of  the  approaching  car. in  safety.  No 
prudent  man  would  have  attempted  to  do  so,  yet  he  deliberately 
makes  the  attempt.  The  fact  of  his  asking  his  coachman  whether 
he  thought  he  could  safely  cross,  shewed  that  he  realized  that  it 
was  a dangerous  thing  to  do.  The  plaintiff  seeing  the  car  and 
crossing,  with  knowledge  of  its  approach,  took  upon  himself  the 
risk  of  any  disaster  which  might  happen : Hainer  v.  Grand  Trunk 
n.W.  Co.  (1905),  36  S.C.R.  180;  Allan  v.  Metropolitan  R.W.  Co. 
(1888),  4 Times  L.R.  561;  Eill  v.  Toronto  R.W.  Co.  (1907),  9 
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OW.E.  988;  Gosnell  v.  Toronto  B.W.  Co.  (1904),  4 O.W.E.  213; 
Gallinger  v.  Toronto  B.W.  Co.  (1904),  4 O.W.E.  522;  Danger  v. 

Milligan 

V. 

The 

Toronto 

Railway. 

London  Street  B.W.  Co.  (1899),  30  O.E.  493;  O’Hearn  v.  Town 
of  Port  Arthur  (1902),  4 O.L.E.  209;  Casey  v.  Canadian  Pacific 
B.W.  Co.  (1888),  15  O.E.  574;  Follet  v.  Toronto  B.W.  Co. 
(1888),  16  A.E.  346;  Blake  v.  Canadian  Pacific  B.W.  Co.  (1889), 
17  O.E.  177,  180.  It  was  also  urged  at  the  trial  this  was  a usual 
stopping  place,  and  that  the  plaintiff  relied  on  the  car  stopping 
at  that  corner,  but  there  was  nothing  to  indicate  to  him  that  it 
would  stop.  It  is  a very  different  case  from  that  of  Tinsley  v. 
Toronto  Bailway  Co.  (1908),  17  O.L.E.  74,  where  the  plaintiff 
saw  the  two  persons  standing  at  the  corner  signalling  the  car  to 
stop.  It  is  also  a very  different  case  from  King  v.  Toi^onto  B.W. 
Co.,  [1908]  A.C.  260,  where  the  plaintiff  might  reasonably  have 
assumed  by  reason  of  the  motorman  having  turned  off  the  power 
that  the  car  was  going  to  stop ; the  defendants  ’ negligence  con- 
sisting in  the  power  being  turned  on  again,  and  the  car  starting 
without  any  notice  to  the  plaintiff  of  the  intention  to  do  so. 

C.  Miller,  for  the  respondent.  The  undoubted  facts  here 
are:  The  plaintiff  sees  the  car  coming,  when  it  was  some  dis- 
tance off;  he  thought  it  was  coming  at  a rapid  rate,  but  he  could 
not  accurately  tell  how  fast;  not  so  fast  but  that  he  thought  he 
could  cross  in  safety.  He  not  only  uses  his  own  judgment,  but 
he  consults  his  coachman,  and  they  both  think  that  under  the 
circumstances,  there  is  plenty  of  time  to  cross  over  in  safety.  It 
is  quite  apparent  that  had  the  car  been  running  at  a reasonable 
rate  of  speed  and  under  proper  control,  he  could  have  so  crossed, 
and  that  the  accident  would  not  have  happened.  The  contention  of 
the  other  side  is  that  if  he  does  not  look  out,  his  omission  to  do  so 
is  evidence  of  negligence  on  his  part,  and  that  if  he  does  look,  and 
in  the  exercise  of  his  judgment,  attempts  to  cross^  over  the  street, 
and  it  turns  out  that  his  judgment  was  wrong,  that  the  car  was 
running  at  a greater  rate  of  speed  than  he  anticipated,  he  also 
cannot  recover.  Hainer  v.  Grand  Trunk  B.W.  Co.,  36  S.C.E.  180, 
and  cas  s of  like  character,  were  cases  of  steam  railways  run- 
ning on  their  own  right  of  way.  It  is  a different  matter,  how- 
ever, with  street  railways  which  are  running  on  the  public 
streets  in  which  the  public  have  rights  as  well  as  the  railway 
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company.  It  was  just  as  much  the  duty  of  the  motorman  to 
see  that  he  could  safely  go  ahead  as  it  was  of  the  plaintiff  to  see 
that  he  could  safely  cross.  Here  we  find  that  he  was  running 
his  car  at  an  excessive  rate  of  speed,  but  for  which  the  accident 
would  not  have  happened.  The  defendants’  contention  amounts 
to  this,  that  the  motorman  can  say,  ^‘I  can  run  my  car  at  what 
rate  of  speed  I like,”  and  can  in  effect  say  to  the  plaintiff  ‘^get 
out  of  my  way  or  I will  run  you  down.  ’ ’ There  was  evidence  of 
negligence  on  the  defendants’  part  to  submit  to  the  jury,  and  no 
evidence  of  contributory  negligence  on  the  plaintiff’s  part,  and 
the  finding  in  favour  of  the  plaintiff  cannot,  therefore,  be  dis- 
turbed. 
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November  10.  Moss,  C.J.O. : — After  careful  consideration 
of  this  case  I feel  myself  unable  to  agree  that  the  judgment  en- 
tered for  the  plaintiff  should  stand. 

I come  to  this  conclusion  almost  entirely  on  the  plaintiff’s 
own  statements  at  the  trial.  He  appears  to  have  given  his  evi- 
dence fairly,  frankly  and  without  reserve,  and  the  only  question 
is  whether  upon  that  evidence  he  was  entitled  to  a verdict  and 
judgment  in  his  favour. 

It  is  beyond  question  that  the  defendants’  car  was  being  run 
at  an  excessive  and  dangerous  rate  of  speed,  and  if  a finding  to 
that  effect  was  all  that  was  necessary  to  entitle  the  plaintiff  to 
judgment  there  could  be  no  doubt  of  his  right  to  it.  But  in  con- 
nection with  the  defendants’  conduct  the  plaintiff’s  conduct  has 
to  be  taken  into  consideration.  If  by  his  conduct  he  caused  or 
contributed  to  the  accident  he  should  not  succeed.  According 
to  his  account  of  the  occurrence  he  was  driving  eastward  on 
Wellesley  street  on  the  south  side  some  three  or  four  feet  from 
the  kerb  at  a pace  of  about  four  miles  an  hour  with  a pair  of 
horses  capable  of  being  easily  controlled  and  at  the  time  perfectly 
under  control.  When  the  front  of  the  carriage  in  which  he  was 
seated  was  about  twenty-eight  or  thirty  feet  from  the  intersec- 
tion of  Wellesley  street  with  the  asphalt  pavement  on  the  road- 
way of  Church  street  he  saw  a car  about  three  hundred  feet 
(the  coachman  says  it  was  65  yards)  north  of  Wellesley  street 
coming  south  on  the  line  of  rails  nearest  to  him.  It  appeared  to 
him  to  be  coming  at  a rapid  speed,  he  could  not  say  when  exam- 
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ined  in  chief  how  fast,  but  afterwards  he  stated  that  it  must  have 
been  coming  down  at  the  rate  of  from  20  to  25  miles  an  hour  to 
have  reached  him  when  it  did.  He  drove  on,  touching  the  horses 
with  the  whip  and  probably  slightly  accelerating  their  pace. 
When  he  reached  the  intersection  with  the  asphalt  on  Church 
street  and  the  horses’  heads  were  some  five  or  six  feet  from 
the  line  of  rails,  the  car  was  a few  feet  north  of  the  north 
intersection  of  Wellesley  street  still  maintaining  the  same  rate 
of  speed.  He  did  not  see  that  the  motorman  was  doing  anything 
to  stop  the  car.  He  could  at  that  moment  have  stopped  the  horses 
or  turned  them  to  the  north  or  south,  in  which  case  the  car  would 
have  passed  without  doing  any  injury,  but  he  did  not  do  so.  He 
drove  on  and  the  carriage  was  struck. 

His  account  as  given  on  cross-examination  is  as  follows: — 

‘‘Q.  To  get  to  the  track  you  had  to  pass  over  that  thirty  feet, 
then  you  had  to  pass  over  the  distance  between  where  the  asphalt 
begins  and  the  western  track  on  Church  street?  A.  Yes.  Q. 
So  that  all  that  time  the  car  was  in  your  view  ? A.  I would  not 
say  that,  it  was  part  of  the  time.  I saw  it  from  time  to  time. 
Q.  You  did  not  disregard  it  as  I understand  you?  You  did  not 
simply  take  one  look  and  never  look  again?  A.  No.  Q.  You  did 
not  simply  size  up  the  situation,  but  kept  looking  from  time  to 
time?  A.  Yes.  Q.  And  each  time  you  looked  the  car  was  coming 
closer?  A.  Yes.  Q.  And  each  time  you  looked  you  realized  the 
speed  it  was  coming  ? A.  I could  not  tell  the  speed  it  was  com- 
ing. Q.  But  you  saw  it  was  coming  very  fast  ? A.  Yes.  Q.  And 
you  realized  that  it  was  coming  on  you  very  rapidly?  A.  Yes. 
Q.  You  had  the  horses  under  perfect  control?  A.  Yes.  Q.  You 
could  have  pulled  them  up  immediately  ? A.  I could  have  pulled 
them  up  in  a very  short  distance.  Q.  So  that  you  could  have 
stopped  them  within  five  or  six  feet  if  you  had  wanted  to?  A. 
Easily.  Q.  At  the  speed  the  car  was  coming  when  your  horses 
were  five  or  six  feet  from  the  western  track,  how  close  would  the 
car  be  to  you  then  ? A.  I could  not  tell  you ; it  was  getting  very 
close.  Q.  Even  then  when  you  were  five  feet  away  from  the 
western  track  you  could  still  have  stopped  those  horses  ? A.  Yes, 
I could.  Q.  And  you  could  have  turned  either  to  the  right  or  the 
left  hand?  A.  Yes.  Q.  They  were  perfectly  in  hand?  A.  Yes. 
Q.  But  your  opinion  is  that  you  slightly  increased  your  speed 
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and  went  over  ? A.  I thought  I had  plenty  and  sufficient  time  to 
have  got  over.” 

Further  on  he  continues:  ‘‘Q.  The  position  you  describe  to  us 
is  that  when  your  horses’  heads  were  five  or  six  feet  from  the 
western  rail  of  the  western  track  the  car  was  still  a bit  north  of 
the  north  Wellesley  crossing?  A.  Yes.  Q.  And  going  at  a furi- 
ous rate  of  speed?  A.  Yes.  Q.  And  you  saw  it  there?  A.  I said 
I saw  it  there.  Q.  And  you  could  have  stopped  your  horses  if 
you  had  wanted  to?  A.  Yes.  Q.  Could  have  turned  to  the  right 
or  left  hand?  A.  Yes.  If  they  had  given  me  any  warning  that 
they  were  coming  I certainly  could  have  done  it.  Q.  You  kept 
right  on  and  thought  you  were  going  to  clear  it?  A.  Easily.” 
When  he  first  saw  the  car  he  says  he  asked  his  coachman  if  he 
thought  they  had  time  to  cross,  and  the  latter  according  to  his 
evidence  replied  ‘‘sufficient”  or  “plenty. ” The  coachman  speaks 
of  this  more  fully  than  the  plaintiff  and  seems  to  think  that  it  was 
when  they  were  at  the  intersection  that  the  question  was  asked. 

Upon  this  evidence  I am  unable  to  see  upon  what  principle 
the  plaintiff  should  succeed  in  a claim  for  damages  against  the 
defendants.  It  is  difficult  to  understand  how'  he  or  his  coach- 
man could  have  believed  or  thought  that  there  was  plenty  or 
sufficient  time  to  cross  in  safety,  or  why  the  plaintiff  should  have 
supposed  that  the  car  was  going  to  stop  at  the  crossing.  Even 
when  he  first  saw  the  car  there  was  nothing  to  indicate  an  inten- 
tion to  do  so.  It  was  coming  at  a very  rapid  pace,  there  were  no 
persons  waiting  at  the  corner  to  board  it  and  the  motorman  was 
making  no  motions  signifying  that  he  was  throwing  off  the 
power  or  applying  the  brake.  But  when  the  car  had  almost 
reached  the  corner  with  speed  undiminished  and  still  no  indica- 
tions from  the  motorman,  and  while  the  plaintiff  was  still  in  a 
place  of  safety  and  able  by  coming  to  a stop  or  drawing  aside  to 
have  avoided  the  accident,  it  is  yet  more  difficult  to  understand 
why  he  did  not  do  so,  and  why  he  rather  chose  to  take  the  risk 
of  continuing  on  his  way.  To  have  stopped  or  drawn  aside 
would  not  have  involved  more  than  a couple  of  minutes’  delay. 
There  was  no  pressing  need  for  hurry  on  his  part.  He  was  not 
nervous  or  agitated  or  fiurried  or  rendered  incapable  of  thought 
or  action.  On  the  contrary  he  appears  to  have  calmly  calcu- 
lated his  chances  and  to  have  deliberately  made  up  his  mind  to 
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take  them.  I think  the  case  ranges  itself  with  that  class  of  case 
now  very  rare  indeed,  but  not  entirely  excluded  by  authority  in 
which  a plaintiff  may  in  the  course  of  proving  negligence  against 
the  defendants  shew  that  he  was  himself  the  author  of  the  injury 
of  which  he  complains  in  such  a way  as  render  it  the  duty  of  a 
Judge  to  withdraw  the  case  from  the  jury. 

But  if  the  case  had  to  be  submitted  to  the  jury,  I still  find 
it  very  difficult  to  understand  how  they  could  say  as  they  did 
that  the  plaintiff  could  not  by  the  exercise  of  ordinary  care  have 
avoided  the  accident.  Their  finding  in  this  respect  was  not  only 
against  the  weight  of  evidence,  but  as  I venture  with  submis- 
sion to  think  without  any  reasonable  evidence  to  support  it. 

In  my  opinion,  therefore,  the  plaintiff  ought  not  to  succeed 
in  this  action. 


I may  add  that,  in  my  opinion,  there  is  a clear  distinction 
between  this  case  and  Tinsley  v.  Toronto  B.W.  Co.  (1908),  17 
O.L.R.  74. 

In  that  case  there  was  evidence  of  persons  standing  at  the 
corner  waiting  to  board  the  approaching  car  and  of  a signal  to 
the  motorman  to  stop,  and  that  the  plaintiff  in  reliance  upon 
those  facts  believed  that  the  car  would  come  to  a full  stop — 
factors  which  are  wholly  wanting  in  this  case. 


OsLER,  J.A. : — Upon  the  best  consideration  I have  been  able 
to  give  to  this  case,  and  not  without  some  feeling  that  verdicts 
such  as  the  one  before  us,  place,  as  it  has  been  said,  trial  by 
jury  itself  upon  trial  where  corporations  are  concerned,  I feel 
obliged  to  affirm  the  judgment  though  I would  concur  in  grant- 
ing a new  trial  if  that  course  should  be  approved  of  and  if  the 
defendants  desire  it.  That  the  defendants  were  negligent  is 
certain,  and  is  not  denied.  What  is  not  so  certain  is  that  their 
negligence,  rather  than  the  reckless  conduct  of  the  plaintiff  him- 
self was  the  effective  cause  of  the  accident.  As  to  this  the  jury 
by  their  first  and  second  answers  have  absolved  him.  If  they  had 
found  the  other  way  I do  not  believe  that  any  one,  regarding  the 
evidence  in  a spirit  of  judicial  detachment  would  say  that  they 
were  wrong.  But  I am  equally  unable  to  say  that  upon  the  evi- 
dence as  presented  the  trial  Court  ought  to  have  dismissed  the 
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action;  in  other  words,  I think,  there  was  a case  for  the  jury. 
When  the  plaintiff  arrived  at  the  intersection  of  Wellesley  street 
and  Church  street  it  came  to  be  a question  of  the  evidence  of 
proper  and  reasonable  judgment  whether  he  should  cross  or  no. 
It  must  generally  be  so  when  a car  is  seen  to  he  approaching. 
It  may  be  so  distant  that  the  driver  feels  that  he  need  not  give 
the  matter  a second  thought.  It  may  be  so  near  that  ordinary 
men  would  at  once  say  that  no  one  but  a recklessly  careless 
driver — a madman — would  attempt  to  pass  in  front  of  it.  Be- 
tween two  situations  there  is  a third  which  invites  thought  on 
the  part  of  the  reasonable  man.  Is  the  driver  necessarily 
careless  because  he  deliberates,  however  briefly,  and  comes  to  a 
conclusion  taking  everything  into  consideration,  his  own  dis- 
tance from  the  track,  the  distance  of  the  car  from  the  crossing, 
its  apparent  speed  and  that  the  motorman  may  be  expected  to 
have  the  car  under  control,  that  he  has  time,  not  very  much  per- 
haps, but  sufficient  time  to  cross  the  track  before  the  car  will 
arrive  at  the  spot?  Must  he,  if  he  finds  himself  mistaken,  then 
necessarily  be  regarded,  for  that  is  what  it  comes  to,  as  the 
author  of  his  own  wrong?  I am  inclined  to  think  that  where 
such  a situation  is  developed  it  raises  a question  for  the  fair  and 
honest  consideration  of  the  jury,  whether,  under  all  the  circum- 
stances the  plaintiff  acted  with  reasonable  care  or  not,  or  whether 
he  ought  to  be  considered  as  having  been  really  the  author  of  his 
own  wrong,  and  upon  their  answer  we  must  leave  it  unless  a case 
for  a new  trial  is  made  out.  If  in  the  present  case  we  can  do 
no  more  than  say  that  the  answer  to  the  third  question  should 
have  been  that  the  plaintiff  by  the  exercise  of  reasonable  care 
could  have  avoided  the  accident,  a new  trial  would  be  neces- 
sary, because  the  fourth  question,  which  seeks  to  discover  where 
the  ultimate  negligence  in  that  event  lay,  remains  unanswered, 
the  jury  having  withdrawn  the  answer,  even  as  amended,  which 
they  at  first  gave  to  that  question.  If  there  is  not  to  be  a new 
trial  the  appeal  should  he  dismissed. 

As  regards  the  Tinsley  case  recently  before  this  Court,  I 
should  perhaps  add  that  my  own  view  was  that  the  plaintiff, 
who  was  walking,  was  shewn  to  have  attempted  to  cross  in  front 
of  the  car  when  from  the  rate  at  which  it  was  going  when  he  was 
close  to  it,  he  could  not  have  had  the  least  reason  for  supposing, 
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either  that  it  was  about  to  stop,  or  that  it  could  have  been 
stopped  before  reaching  the  point  at  which  he  attempted  to 
cross  in  front  of  it. 


V. 

The 

Toronto  Garrow,  J.A.  : — [After  stating  the  facts.]  To  main- 
Railway.  action  of  negligence  the  plaintiff  must  prove  two 

Garrow, J.A.  things:  first,  the  negligent  act  of  which  he  complains,  and, 
second,  that  such  negligent  act  alone  caused  the  injury.  If  at 
the  close  of  his  case  the  evidence  is  such  that  a jury  acting  rea- 
sonably could  not  in  the  opinion  of  the  Judge  find  both  proposi- 
tions to  be  established  he  should  dismiss  the  action. 

If  there  is  reasonable  evidence  upon  both  branches  and  the 
defence  is  contributory  negligence  (which  necessarily  presup- 
poses negligence  on  the  part  of  the  defendant)  the  case  is  a pro- 
per one  for  the  jury  and  cannot  be  withdrawn  from  them. 


Here  the  first  branch  is  amply  proved,  is  in  fact  not  disputed. 


The  difficulty  is  solelj^  as  to  the  second,  as  to  which  there 
is  certainly  room  for  two  opinions.  If  a man,  whether  driv- 
ing or  walking,  deliberately  places  himself  in  front  of  a rapid- 
ly moving  car  which  he  sees  and  is  run  over,  the  cause  of  his 
injury  is  his  own  act.  What  happened  was  the  inevitable,  and 
in  no  reasonable  sense  was  caused  by  the  car.  He  had  a choice, 
and  the  car,  or  those  operating  it,  had  none. 

But  that  is  not  this  case,  although  the  argument  is  that 
it  is.  The  plaintiff  was  driving  towards  home  upon  a public 
highway  crossed  by  the  railway  track  and  had,  of  course,  the 
traveller’s  usual  impatience  to  reach  the  end  of  his  journey. 
He  was  an  elderly  man  and  in  the  absence  of  any  evidence 
to  the  contrary,  except  his  conduct  on  the  occasion  in  ques- 
tion, it  may  be  assumed  of  at  least  ordinary  prudence  and 
judgment.  He  did  not  trust  alone  to  his  own  judgment,  but 
appealed  to  that  of  the  coachman,  and  both  agreed  that  it  was 
safe  to  cross.  It  turned  out  that  it  was  not  safe,  but  the  reason- 
ableness of  what  was  done  must,  I think,  be  looked  at  from  the 
plaintiff’s  then  standpoint,  there  upon  the  street,  with  his  horses 
claiming  at  least  part  of  his  attention.  If  he  was  to  cross  at  all 
he  had  but  time  for  a moment’s  consideration.  He  saw  and 
knew  the  car  was  approaching  rapidly,  but  as  it  was  coming  to- 
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wards  him  the  opportimity  for  anything  like  exact  observa- 
tion was  not  so  good  as  if  he  had  been  further  to  the  side.  He 
says  he  did  not  appreciate  the  speed,  and,  moveover,  that  he 
expected  it  to  slow  up  or  stop  where  it  usually  stops  at  the  north 
side  of  Wellesley  street.  People  constantly  incur  risks  in  cross- 
ing city  streets,  not  merely  from  street  cars,  but  from  all  kinds 
of  rapidly  moving  vehicles,  and  I find  myself  quite  unable  to  say 
that  under  all  the  circumstances  the  plaintiff  acted  so  recklessly 
that  all  question  of  the  exercise  of  reasonable  care  on  his  part 
should  have  been  withdrawn  from  the  consideration  of  the  jury 
and  his  action  dismissed. 

Reasonable  care  is  a matter  of  fact  and  therefore  if  there  is 
any  reasonable  evidence  must  necessarily  be  for  the  jury.  Here 
it  was  a question  of  the  proper  inferences  to  be  drawn  not  from 
any  one  specific  statement  on  one  side  or  the  other,  but  from  the 
whole  evidence,  including  the  surrounding  circumstances,  and  it 
cannot,  I think,  be  said  that  there  was  no  evidence  at  all  upon  the 
subject  proper  for  the  jury.  Nor  can  the  question  be  affected  by 
what  we  were  told  is  the  usual  result  when  such  matters  reach 
the  jury.  We  do  not  make  the  laws,  but  we  should  at  least  try 
to  administer  them  as  we  find  them,  whatever  the  consequences 
may  be. 

The  appeal  should,  I think,  be  dismissed  with  costs. 
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Maclaren,  J.A. : — The  argument  submitted  to  us  on  the  part 
of  the  defendants  was  this:  that  the  evidence  of  negligence  on 
the  part  of  the  plaintiff  was  so  clearly  established  by -his  own 
evidence  that  the  case  ought  to  have  been  withdrawn  from  the 
jury  and  the  action  dismissed. 


The  negligence  of  the  defendants  is  admitted;  the  claim  of 
the  defence  is  that  contributory  negligence  is  so  manifest  that 
there  was  nothing  to  submit  to  the  jury. 

It  is  to  be  borne  in  mind  that  once  the  negligence  of  the  de- 
fendants and  its  causing  the  injury  is  admitted  or  established, 
the  onus  of  proving  contributory  negligence  or  the  negligence  of 
the  plaintiff  is  upon  the  defendants,  even  although  the  evidence 
relied  upon  is  frequently,  as  in  this  case,  obtained  from  the 
plaintiff  and  his  witnesses. 
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Whether  the  plaintiff  has  or  has  not  exercised  ordinary  care 
in  the  circumstances  is  a question  of  fact,  and  as  such  is,  as  a 
rule,  to  be  determined  by  the  jury.  Indeed,  so  very  rarely  is 
it  otherwise,  that  in  the  well-known  case  of  Slattery  v.  Dublin, 
Wicklow  and  Wexford  B.W.  Co.  (1878),  3 App.  Gas.  1155,  at 
p.  1178,  Lord  Penzance,  who  formed  one  of  the  majority  and 
gave  one  of  the  leading  judgments,  was  able  to  say  that  of  the 
twenty-nine  cases  there  cited  and  commented  on,  there  was  not 
a single  case  in  which  the  defendant’s  negligence  and  its  rela- 
tion to  the  accident  being  in  the  opinion  of  the  Court  sufficiently 
supported  by  evidence  to  be  left  to  the  consideration  of  the  jury, 
the  Court  had  gone  on  to  decide  for  itself  that  the  plaintiff’s 
negligence  had  also  been  established. 

A close  examination  of  the  cases  since  that  time,  in  which  it 
may  appear  as  if  the  Court  itself  had  passed  upon  the  question 
of  the  sufficiency  of  the  evidence  to  establish  contributory  neg- 
ligence, will  probably  shew  that  in  a majority  of  them  the  deci- 
sion has  been  rather  based  upon  the  ground  that  the  evidence 
failed  to  establish  that  the  negligence  of  the  defendant  had  really 
caused  the  accident.  However,  in  the  view  that  I take  of  the 
present  case,  it  is  not  necessary  to  discuss  that  question. 


Even  if  the  matter  were  open  to  us  and  were  res  integra  a 
careful  reading  of  the  evidence  would  not  make  on  my  mind  the 
impression  that  want  of  ordinary  care  on  the  part  of  the  plain- 
tiff was  established.  The  point  most  strongly  urged  against  him, 
namely,  that  he  asked  his  coachman  ‘‘whether  there  was  time  to 
cross,”  is,  I think,  quite  open  to  another  interpretation,  namely, 
that  he  was  cautious  and  wished  to  have  his  opinion  confirmed 
by  one  whom  he  considered  a better  judge  in  such  a matter  than 
himself.  The  answer  ‘ ‘ plenty  of  time,  ’ ’ fully  confirmed  his  own 
judgment  on  the  point. 

The  evidence  shews  that  a house  on  the  north-west  corner  of 
Wellesley  and  Church  streets  prevented  the  plaintiff  from  seeing 
the  car  until  he  was  quite  close  to  Church  street.  Being  so  nearly 
in  the  line  of  the  direction  of  the  car  he  would  not  be  able  to 
estimate  or  realize  its  speed,  and  he  tells  us  that  it  turned  out 
that  it  was  going  much  faster  than  he  thought.  As  it  was,  one 
or  two  seconds  more  would  have  cleared  him.  Not  knowing  the 
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contrary  lie  was  at  liberty  to  assume  that  the  car  was  coming  at 
normal  speed  in  which  case  he  would  have  been  quite  safe. 

The  plaintiff  says  further,  that  as  the  motorman  did  not 
sound  his  gong,  he  was  under  the  impression  that  the  car  was 
going  to  stop  at  the  north  side  of  Wellesley  street.  The  defen- 
dants’ “book  of  rules”  and  the  “instructions  to  motormen”  put 
in  shew  that  motormen  when  approaching  a cross  street  at  which 
they  are  not  going  to  stop  are  to  ring  the  gong  well  when  within 
100  feet  of  the  cross  street  and  to  keep  it  ringing  until  the  street 
is  passed. 

But  the  matter  is  not  res  integra,  and,  even  if  my  impression 
were  more  favourable  to  the  defence  than  it  is  from  the  reading 
of  the  evidence,  I would  find  it  difficult  to  ignore  the  fact  that 
so  many  persons,  many,  if  not  most  of  them,  more  competent 
than  I am  to  pass  upon  such  a question,  have  passed  upon  it 
adversely  to  the  defendants. 

In  the  first  place,  the  plaintiff,  an  elderly  man  and  accus- 
tomed to  horses  and  street  cars,  found  his  own  opinion  as  to  the 
safety  of  crossing  full  confirmed  and  strengthened  by  his  coach- 
man, who  may  fairly  be  looked  upon  as  an  expert  in  such  a 
matter.  The  trial  Judge,  who  saw  and  heard  the  witnesses,  not 
only  held  that  there  was  evidence  on  which  the  jury  ought  to 
pass,  but  from  his  charge  it  appears  that  he  thought  the  jury 
might  fairly  find  either  way.  The  twelve  jurymen  who  heard 
the  evidence  have  found  that  the  plaintiff  by  the  exercise  of 
ordinary  care  could  not  have  avoided  the  accident.  In  the  cir- 
cumstances this  means  not  that  the  plaintiff  could  not  have 
avoided  it,  as,  of  course,  he  could  have  done  by  not  going  near 
the  track,  but  that  ordinary  care  or  caution  did  not  require  him 
to  refrain  from  attempting  to  cross,  and  he  was  not  called  upon 
to  exercise  extraordinary  care  or  caution.  Three  Judges  in  the 
Divisional  Court  approve  of  the  course  taken  by  the  trial  Judge 
and  express  no  dissatisfaction  with  the  finding  of  the  jury. 

The  plaintiff’s  conduct  in  the  circumstances  having  thus  been 
considered  and  reviewed  by  no  less  than  seventeen  persons,  not 
one  of  whom  has  found  that  he  was  guilty  of  negligence  or  the 
want  of  ordinary  care  or  caution,  I would  have  had  great  diffi- 
culty in  holding  that  he  was  so  manifestly  guilty  of  negligence 
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that  the  case  should  have  been  withdrawn  from  the  jury;  even 
if  such  had  been  my  primd  facie  opinion.  But  my  own  opinion 
being  such  as  I have  already  stated  I have  no  hesitation  in  com- 
ing to  the  conclusion  that  the  verdict  ought  not  to  be  interfered 
with,  but  that  the  appeal  should  be  dismissed. 

Meredith,  J.A. : — Although  the  jury  are  the  sole  judges  of 
fact  they  are  such  judges  only  in  cases  in  which  there  is  a reason- 
able question  of  fact  to  be  determined.  It  is  the  duty  of  the 
Court  to  determine  whether  there  is  any  reasonable  evidence 
to  go  to  the  jury,  upon  any  question  of  fact;  and  no  such  ques- 
tion can  be  rightly  submitted  to  them  until  that  question  has 
been  answered  in  the  affirmative;  though,  of  course,  it  is  within 
the  power  of  the  Court  to  take  the  jury’s  finding  upon  any  ques- 
tion of  fact  subject  to  the  duty  of  the  Court,  notwithstanding  it, 
to  deal  with  the  preliminary  question  before  giving  any  effect  to 
such  finding.  It  ought  not  to  be,  though  it  may  be,  needful  to  say 
that  this  applies  to  the  question  of  contributory  negligence  just 
the  same  as  to  all  other  questions  of  fact.  The  cases  may  seem  to 
create  much  doubt  and  difficulty  in  the  proper  performance  of 
the  duty  of  the  Court  in  this  respect,  upon  that  question,  and 
possibly  to  give  some  excuse — if  there  really  can  be  any — for  the 
observation,  now  not  uncommon,  that  every  question  of  contribu- 
tory negligence  must  go  to  the  jury.  But  all  of  these  cases  have 
to  be  determined  upon  their  own  facts  and  circumstances,  and 
no  two  are  quite  alike ; and  none  can  be  a binding  authority  in 
any  other  case,  whatever  light  it  may  throw  upon  the  general 
([uestion.  So  we  have  to  determine  now,  whether  there  was  any 
reasonable  evidence  to  support  the  finding  of  the  jury  that  the 
plaintiff  was  not  guilty  of  contributory  negligence;  and  I can 
come  to  no  other  conclusion  than  that  there  was  not.  In  the 
broad  daylight,  with  nothing  whatever  impelling  him  to  take  any 
risk,  the  plaintiff  endeavoured  to  cross  the  railway  track  in  front 
of  a swiftly  moving  car,  miscalculated  as  to  time  or  distance,  was 
struck  and  injured.  He  frankly  admits  having  seen  the  car, 
and  having  seen  that  it  was  moving  very  rapidly — ‘ ‘ at  a furious 
rate  of  speed  ’ ’ — and  that  he  could,  almost  until  the  last  moment, 
have  stopped  or  turned  aside  and  have  avoided  all  possibility  of 
injury,  but  that  he  went  on,  thinking  that  he  might  cross  in  time 
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to  prevent  a collision.  In  these  circumstances  how  can  any 
reasonable  man  say  that  he  might  not  by  the  exercise  of  ordinary 
caution  have  avoided  his  injury?  He  was  in  no  way  misled  by 
anything  done,  or  omitted  to  be  done,  by  the  driver  of  the  car, 
that  it  was  his  duty  to  omit  or  to  do.  The  fact  that  he  asked  his 
coachman — ^who  also  saw  the  car  and  thought  it  was  approaching 
at  the  rate  of  about  25  miles  an  hour — if  there  was  time  to  get 
over,  and  was  answered  in  the  affirmative,  does  not  aid  him;  it 
tends  to  make  more  plain  the  fact  that  he  knew  there  was  some 
risk,  and  he  was  running  into  great  danger  on  an  estimation  as 
to  time  and  distance,  hastily  made,  and  regarding  which  there 
could  be  no  certainty.  One  excuse  given  by  him  would  have 
been  a good  one  if  there  were  any  good  ground  for  it,  namely, 
that  he  thought  the  car  should  stop  before  crossing  the  street; 
but  there  was  no  good  ground  for  so  thinking;  it  was  not  the 
duty  of  the  driver  to  stop  there,  and  nothing  to  indicate  that  he 
would,  but  the  opposite.  Test  the  matter  by  applying  what  the 
plaintiff  says,  for  his  excuse,  to  the  motorman.  Would  he  be 
exculpated,  even  though  he  had  the  right  of  way,  if  obliged  to 
say,  I saw  the  plaintiff  coming  on  at  an  excessive  rate  of  speed, 
and  could  have  avoided  the  accident  almost  until  the  last  moment 
by  stopping  or  turning  aside,  but  I did  not,  because  I thought, 
and  my  conductor  expressed  the  opinion  in  answer  to  my  en- 
quiry, that  we  could  pass  before  he  reached  the  track.  Are  life 
and  property  to  be  so  lightly  considered;  to  depend  upon  the 
judgment  of  any  man  in  a matter  about  which  there  could  be  no 
certainty,  when  the  simplest  precaution  would  insure  perfect 
safety  ? 

I deny  the  proposition  that  anyone  can  run  into  danger,  with- 
out being  guilty  of  negligence,  if  he  only  assert,  or  if  only  it  be 
asserted  in  his  behalf,  that  he  relied  upon  those  who  caused  the 
danger  doing  their  duty.  The  vast  majority  of  accidents  arise 
from  neglect  of  duty;  and  if  one  go  abroad  blind  to  the  negli- 
gence of  others,  mindful  only  of  how  things  vrill  be  if  everyone 
does  his  duty,  he  must  very  soon  fall.  Instinct,  not  to  mention 
reason,  would  prevent  such  a course.  Reasonable  care  against 
injury  through  the  negligence  of  others  must  be  taken  by  all  who 
do  not  wish  to  invite  disaster ; and  the  more  so  when  death-deal- 
ing instruments  may  be  encountered. 
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Rapid  traffic  is  a necessity  of  the  day ; the  convenience  of  the 
individual  must  to  some  extent  give  way  to  its  requirements, 
and  so,  by  the  very  nature  of  the  thing,  as  well  as  by  enactment, 
these  electric  cars  have  the  right  of  way  accorded  to  them  in  the 
street  traffic.  It  would  be  preposterous  if  such  cars,  with  their 
needed  speed  and  their  many  passengers,  were  obliged  to  give 
equal  way  to  every  other  conveyance;  were  obliged  to  stop  to 
permit  any  and  every  conveyance,  or  animal,  or  human  being, 
which,  or  who,  might  be  approaching  the  crossing  at  the  same 
time,  to  pass  over  before  them  for  fear  that  if  they  did  not  the 
other,  relying  upon  the  equal  right,  and  an  assumed  presump- 
tion that  no  one  would  mistake,  or  neglect,  his  duty,  would  go 
on  and  be  injured,  with  legal  liability  for  the  injury  upon  the 
owners  of  the  car  if  it  turned  out  that  the  other  was  right  in  his 
estimation  as  to  which  would  reach  the  point  of  danger  first. 

The  plaintiff  admittedly  knew  the  danger;  might  without 
difficulty,  indeed  without  any  sort  of  substantial  inconvenience, 
have  avoided  it  until  almost  the  last  moment,  but  he  deliberately 
chose  to  go  on,  miscalculated  and  was  injured;  how  can  he  law- 
fully recover? 

The  case  of  King  v.  Toronto  B.W.  Co.,  [1907]  A.C.  260,  was, 
as  it  is  in  nearly  all  cases  in  which  the  question  of  contributory 
negligence  arises  in  the  Courts  of  this  Province  now,  relied  upon 
as  authority  for  the  contention  that,  however  it  may  be  as  a mat- 
ter of  form,  for  all  substantial  purposes  the  question  of  contribu- 
tory negligence  is  a question  for  the  jury  alone  in  all  cases.  There 
is,  however,  no  sort  of  ground  for  any  such  extraordinary  con- 
tention. That  case  was  dealt  with  upon  its  own  facts;  and  the 
reported  reasons  for  the  ultimate  judgment  expressly  and 
clearly  shew  that  contributory  negligence  is  no  exception  to  the 
general  rule  as  to  the  respective  functions  of  Judge  and  jury. 
In  this  Court  a minority  of  its  Judges  considered  that  the  case 
was  one  which  ought  to  have  been  withdrawn  from  the  jury 
because  there  was  no  reasonable  evidence  adduced  in  it  to  sup- 
port a finding  in  the  plaintiff ^s  favour;  whilst  a majority  con- 
sidered that  there  was  such  evidence  and  that  the  case  could  not 
rightly  be  withdrawn  from  the  jury  upon  questions  ©sslential  to’ the 
determination  of  the  rights  of  the  parties ; but,  having  regard  to 
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what  seemed  to  them  indications  of  animus  of  the  jury,  disclosed  C.  A: 
in  their  answers  to  the  questions  submitted  to  them,  and  doubtless  1908 

also  to  the  well-known  local  conditions  which  had  turned  most  of  Milligan 

the  residents  of  Toronto  into  persons  having  a personal  grievance 
against  the  railway  company,  thought  that  there  should  be  a new  Toronto 
trial.  Fortunately  the  case  was  carried  to  the  Privy  Council, 
where  the  errors  of  this  Court  were  corrected  and  justice  ulti-  Meredith,  j. a. 
mately  accomplished.  The  facts  of  that  case  were  very  different 
from  those  of  this.  There  was  no  admission  there,  nor  any  evi- 
dence, that  the  driver  of  the  waggon  attempted  to  cross  in  the 
face  of  a car  coming  towards  him  at  a furious  rate,  with  the 
ability  to  stop  or  turn  aside  his  horse  and  waggon,  up  to  almost 
the  last  moment.  In  that  case  the  car  was  plainly  well  under 
the  control  of  its  driver ; and  had  had  its  speed  reduced  by  turn- 
ing off  the  power;  and  had  then  had  the  power  put  on,  though 
the  driver  might,  and,  it  might  have  been  found,  ought,  to  have 
seen  the  horse  and  waggon,  and  seeing  ought  not  to  have  put  on 
the  power,  but  could  and  should  have  avoided  the  collision. 

I would  allow  the  appeal  and  dismiss  the  action. 

G.  F.  H. 


[IN  THE  COURT  OF  APPEAL.] 


Williams  v.  Pickard. 

Water  and  Water  Courses — Lands  Bordering  on  River — Crown  Grant — Descrip- 
tion— Construction — Ownership  ad  medium  filum. 

A lot  in  the  front  concession  of  a township  on  the  south  side  of  the  river 
Thames  was  granted  by  Crown  patent,  ‘‘with  all  the  woods  and  waters 
thereon  lying  and  being,’’  by  the  following  metes  and  bounds:  “Beginning 
at  a post  marked  4/5  on  the  bank  of  the  river  Thames,  thence  south 
45  degrees  east  68  chains,  then  north-easterly  parallel  to  the  said  river 
30  chains,  then  north  45  degrees  west  to  the  said  river,  then  along  the 
bank  with  the  stream  to  the  place  of  beginning”; — 

Held,  reversing  the  decision  of  the  Divisional  Court  (Meredith,  J.A.,  dis- 
senting), that  the  northerly  boundary  went  to  the  centre  of  the  stream. 


C.A. 

1908 

Nov.  10. 


This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  the 
Divisional  Court,  reported  15  O.L.R.  655.  The  appeal  was 
argued  on  September  15th,  1908,  before  Moss,  C.J.O.,  and  Osler, 
Garrow,  Maclaren,  and  Meredith,  JJ.A. 
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A.  H.  Clarke,  K.C.,  and  H..  D.  Smith,  for  the  plaintiff,  contended 
that  under  the  terms  of  the  patent,  the  plaintiff’s  title  went  to  the 

'Williams 

V. 

Pickard. 

middle  of  the  stream  and,  therefore,  included  the  sand  and  gravel 
in  question:  Keewatin  Power  Co.  v.  Town  of  Kenora  (1906-8),  13 
0.  L.  R.  237,  16  0.  L.  R.  184  ; that  on  a proper  construction 
of  the  description  in  the  patent  the  river  was  the  northerly 
boundary,  and  there  was  nothing  in  it  to  rebut  the  presumption 
that  the  title  extended  ad  medium  fdum:  Lord  v.  Commissioners 
for  the  City  of  Sydney  (1859),  12  Moo.  P.  C.  473;  Dwyer  v.  Rich 
(1870),  I.  R.  4 C.L.  424;  Micklethwait  v.  Mewlay  Bridge  Co. 
(1886),  33  Ch.  D.  133  ; Berridge  v.  Ward  (1861),  10  C.B.N.S. 
400;  The  Queen  v.  Robertson  (1882),  6 S.C.R.  52,  93;  Mc- 
Laren V.  Caldwell  (1882),  8 S.C.R.  435  ; that  as  riparian 
proprietor  the  plaintiff  was  entitled  to  the  gravel  and  sand  as  an 
accretion  to  his  land:  Throop  v.  Cohourg  and  Peterborough  R.W.  Co. 
(1856),  5 C.P.  509,  2 A.R.  212,  n.;  Lyon  v.  Fishmonger’s  Co.  (1876) 

1 App.  Cas.  662,  674;  that  as  riparian  proprietor  in  any  event  the 
plaintiff  had  the  right  of  access  over  shoal  water  to  the  deep  water, 
and  the  right  of  protection  against  any  interference  with  the  bed 
of  the  river  by  unauthorized  removal  of  sand  and  gravel:  Stover 
V.  Lavoia  (1906-7),  8 O.W.R.  398,  9 O.W.R.  117;  that  the  plaintiff 
and  his  predecessors  in  title  had  since  the  Crown  grant  been  con- 
tinually in  possession  of  the  land  to  the  water’s  edge,  and  had  used 
the  bed  of  the  river  adjacent  thereto  in  connection  with  the  ad- 
joining land. 

M.  Wilson,  K.C.,  for  the  defendant,  contended  that  the  judg- 
ment of  the  Divisional  Court  should  be  upheld  for  the  reasons 
given  by  that  Court;  that  the  onus  was  on  the  plaintiff,  and  that 
where  the  language  was  not  explicit  or  covered  by  decided  cases 
that  construction  should  be  adopted  which  was  more  favourable  to 
the  Crown,  and  would  leave  under  the  control  of  the  Crown,  for  the 
benefit  of  the  public,  the  bed  and  waters  and  fish  of  the  river;  that 
the  intention  must  be  gathered  from  the  instrument  in  the  light  of 
the  surrounding  circumstances,  and  that  this  indicated  an  intention 
on  the  part  of  the  Crown  to  reserve  the  bed  of  the  river  with  its 
various  public  uses;  that  even  if  the  title  went  to  the  centre  line  of 
the  stream,  the  gravel  where  taken  by  the  plaintiff  was  on  the  north 
side  of  that  centre  line  and  not  on  the  plaintiff’s  land;  that  the 
bank  and  high-water  mark  were  still  much  higher,  and  at  high- 
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water  the  centre  line  of  the  stream  would  be  much  further;  that 
the  shifting  gravel  in  question  is  sometimes  in  one  place  and  some- 
times in  another,  but  always  in  the  bed  or  bottom  of  the  river 
where  no  vegetation  grows,  and  is  not  soil  of  the  nature  of  accretion 
properly  so  called;  that  the  removal  of  gravel  in  one  season  had  no 
effect  whatever  upon  the  quantity  or  relative  quantity  of  gravel 
that  would  be  in  the  same  location  after  the  following  freshet; 
and  that  the  defendants  and  their  predecessors  in  title,  and  the 
public  generally,  had  from  time  immemorial  taken  and  used  gravel 
from  the  river  as  was  done  in  this  case,  and  the  defendants  had 
erected  a factory  in  the  expectation  that  they  might  continue  to  do 
so,  and  the  custom  and  practice  of  so  doing  should  not  now  be 
stopped  unless  under  a clear  right  of  the  plaintiff  so  to  require. 

November  10.  Osler,  J.A.: — I agree  in  allowing  the  appeal. 

Maclaren,  J.A.: — ^This  is  an  appeal  by  the  plaintiff  from  a 
judgment  of  a Divisional  Court,  which  reversed  the  decision  of  the 
trial  Judge.  The  action  was  for  trespass  for  the  removal  of  gravel 
from  a bank  or  bed  on  the  south  side  of  the  bed  of  the  river  Thames, 
which  is  claimed  to  be  a part  of  lot  No.  5 in  the  front  concession  of 
the  township  of  Howard  in  the  county  of  Kent.  The  question 
turns  upon  the  proper  interpretation  of  the  Crown  patent,  which 
bears  date  the  8th  of  July,  1799,  and  grants  lot  No.  5,  in  the  town- 
ship of  Howard,  ‘‘with  all  the  woods  and  waters  thereon  lying  and 
being,”  and  bounded  as  follows:  “Beginning  at  a post  marked 
4/5  on  the  bank  of  the  river  Thames,  then  south  45°  east  68  chains, 
then  north-easterly  parallel  to  the  said  river  30  chains,  then  north 
45°  west  to  the  said  river,  then  along  the  bank  with  the  stream  to 
the  place  of  beginning.” 

The  main  question  is  whether  this  description  gives  the  grantee 
to  the  middle  of  the  stream,  or  only  to  the  bank.  The  defence  also 
claimed  that  the  “bank”  of  the  river  was  a high  bank,  which  at 
the  point  in  question  is  30  or  35  feet  above  the  ordinary  level  of 
the  river. 

In  construing  the  language  of  the  patent  the  proper  rule,  as  laid 
down  by  the  Privy  Council  in  Lord  v.  The  Commissioners  of  Sydney, 
12  Moo.P.C.  473,  at  p.  497,  in  a similar  case,is  that  “upon  a question 
of  the  meaning  of  words  the  same  rules  of  common  sense  and  justice 
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must  apply  whether  the  subject  matter  of  construction  be  a grant 
from  the  Crown  or  from  a subject;  it  is  always  a question  of  in- 
tention, to  be  collected  from  the  language  used  with  reference  to 
the  surrounding  circumstances.” 

^‘Bank”  is  defined  in  the  Oxford  dictionary  as  “the  shelving  or 
sloping  margin  of  a river  or  stream;  the  ground  bordering  upon  a 
river”;  in  the  Standard  dictionary  as  “the  land  at  the  edge  of  a 
watercourse;”  and  by  Callis  as  “the  utmost  border  of  dry  land.”* 
In  Hindson  v.  Ashby,  [1896]  1 Ch.  78,  at  p.  84,  Romer,  J.,  adopts 
the  words  used  in  an  American  case  that  “the  banks  of  a river  are 
those  elevations  of  land  which  confine  the  waters  when  they  rise  out 
of  the  bed.”  See  also  Parker  v.  Elliott  (1852),  1 C.P.  470. 

The  lot  in  question  is  on  the  south  side  of  the  river  Thames.  A 
short  distance  east  of  lot  5 the  river  turns  sharply  towards  the 
north,  leaving  the  high  bank.  About  the  middle  of  this  lot  it  turns 
abruptly  to  the  south,  returning  to  the  high  bank  some  distance 
to  the  west  of  the  lot  in  question.  About  the  middle  of  the  plaintiff's 
lot  the  distance  from  the  high  bank  to  the  water  is  about  20  chains; 
this  lower  land  containing  17  or  18  acres,  and  being  of  an  irregular, 
triangular  shape,  the  sides  being  formed  by  the  river  and  the  base 
by  the  irregular  curving  line  of  the  high  bank. 

This  lower  land  has  well-defined  banks,  the  height  being  variously 
estimated.  The  defendant's  expert  witness  Laird,  who  examined 
the  locality  in  November,  when  the  river  was  quite  high,  states 
that  it  was  then  7 or  8 feet  above  the  water.  There  is  a conflict  of 
testimony  as  to  whether  this  area  has  been  substantially  enlarged 
by  accretion  during  the  past  half  century.  Plaintiff's  witnesses 
say  that  it  has  remained  practically  unchanged  for  40  or  50  years; 
the  defendant's  expert  witness  claims  that  there  has  been  probably 
added  in  the  last  50  or  60  years  a strip  of  about  16  feet  on  the  east 
side  and  about  66  feet  on  the  west,  now  covered  by  willow  trees. 
As  there  are  trees  of  considerable  size  upon  it,  it  is  almost  certain 
that  the  greater  part  of  this  low  land  was  there  when  the  patent  was 
granted. 

In  these  circumstances  I think  it  fair  to  assume  that  the  post 
(which  no  longer  exists)  was  planted  on  the  lower  bank  and  not  on 
the  top  of  the  high  bank,  and  this  is  strengthened  by  the  language 


*Callis  on  the  Statute  of  Sewers  (1824)  at  p.  90. 
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of  the  fourth  course  of  the  boundary.  The  language  of  the  third 
course  is,  however,  that  which  is  the  most  conclusive.  It  reads, 
‘Hhen  north  45°  west  to  the  said  river.’'  It  was  claimed  for  the 
defence  that  this  meant  to  the  bank.  In  Stanton  v.  Windeat  (1843), 
1 U.C.R.  30,  it  was  held  that  a grant  from  the  Crown  ^Ho  within 
one  chain  of  the  Niagara  river,”  meant  to  within  one  chain  of  the 
edge  of  the  river,  and  not  of  the  top  of  the  bank  of  the  river.  And 
even  in  the  absence  of  authority  I think  that  should  be  held  to  be 
its  fair  meaning. 

The  fourth  course  is  ‘‘along  the  bank  with  the  stream  to  the 
place  of  beginning.”  As  the  starting  point  of  this  last  course  is  at 
the  river,  or  in  other  words  at  the  water’s  edge,  if  it  followed  the 
bank  it  would  never  reach  the  post  at  the  place  of  beginning  if  that 
were  planted  at  the  top  of  the  bank  as  suggested  by  the  defence. 

I was  at  first  inclined  to  think  that  the  words  in  this  fourth 
course,  “with  the  stream,”  meant  no  more  than  that  the  line  went 
in  the  same  direction  as  the  stream,  down  and  not  up.  On  further 
consideration,  however,  I think  it  means  more.  It  was  unnecessary 
to  use  these  words  at  all  if  direction  only  was  intended.  That 
was  the  only  direction  in  which  the  place  of  beginning  could  be 
reached  at  all.  In  view  of  the  winding  nature  of  the  river,  I am  of 
opinion  that  it  was  probably  inserted  to  indicate  that  the  winding 
course  of  the  stream  and  the  lower  bank  were  to  be  followed. 

Again,  if  it  is  really  a question  of  intention,  as  laid  down  by  the 
authorities,  can  any  reason  be  given  why  the  Crown  should  reserve 
these  17  or  18  acres,  and  not  include  them  in  lot  No.  5 where  they 
naturally  belong?  The  defence  did  not  attempt  to  give  any  reason. 
Of  course  the  fact  that  the  grantee  and  his  successors  have  always 
occupied  this  land  as  part  of  their  farm  does  not  aid  in  construing 
the  document,  but  it  may  go  to  shew  that  the  Crown  never  considered 
it  had  any  such  ungranted  land. 

The  Divisional  Court  reversed  the  trial  Judge  on  the  ground 
that  they  were  bound  by  the  decision  of  the  Court  of  Error  and 
Appeal  in  Robertson  v.  Watson  (1877),  27  C.P.  579,  to  hold  that  the 
grant  in  question  did  not  extend  to  the  middle  of  the  stream.  With 
great  respect  I am  of  opinion  that  the  two  cases  are  clearly  dis- 
tinguishable, and  that  the  special  circumstances  on  which  the 
Court  relied  in  that  case  are  wanting  in  the  present  one. 

In  the  first  place,  in  that  case  the  second  course  ended  “where  a 
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post  had  been  planted  on  the  top  of  the  bank  of  the  Grand  river/ ^ 
and  the  third  course  was  ‘Hhence  along  the  top  of  the  said  bank 
of  the  Grand  river  to  the  line  forming  the  east  side  of  St.  David 
street/’  thus  leaving,  as  the  Court  seemed  to  think,  a strip  of  land 
between  the  top  of  the  bank  and  the  water’s  edge.  In  this  case 
the  post  is  on  the  bank,”  simply,  and  not  ‘‘  on  the  top  of  the  bank 
the  third  course  runs  “to  the  river,”  and  not  '^to  a post  on  the  top  of 
the  bank,”  and  runs  ‘'along  the  bank  with  the  stream”  and  not 
“along  the  top  of  the  bank.” 

But  there  is  more.  Richards,  J.,  who  gave  the  judgment  of 
the  majority  of  the  Court  in  Robertson  v.  Watson,  says,  at  p.  597: 
“In  ordinary  language,  where  a grantor  conveys  land  to  the  top 
of  the  bank  of  a river  and  there  is  a well-defined,  distinct  bank,  and 
nothing  is  said  about  the  water,  or  the  water’s  edge,  or  even  the 
shore,  and  there  are  obvious  reasons  why  the  grantor  should  limit 
the  grant,  so  as  not  to  interfere  with  the  stream,  I think  we  may 
well  hold  that  this  grant  does  not  cover  the  land  to  the  centre  of 
the  stream.”  In  this  case  there  are  not  only  the  differences  already 
mentioned,  but  the  reasons  that  were  obvious  there  are  here  entirely 
wanting.  The  trial  Judge  has  found  that  the  river  Thames  is  not 
navigable  at  the  place  in  question  or  higher  up,  and  his  finding  has 
not  been  questioned.  So  that  the  question  of  a reservation  by  the 
Crown  for  that  purpose  does  not  arise,  and  no  other  reason  for  such 
a reservation  has  been  suggested. 

Again,  in  the  Robertson  case  there  was  a clause  in  the  deed  itself 
by  which  the  grantor  allowed  the  grantee,  “his  heirs  and  assigns, 
the  use  of  whatever  water  he  or  they  might  require  from  the  Grand 
river  opposite  to  the  said  parcel  or  tract  of  land,”  something  which 
would  have  been  wholly  unnecessary  if  the  grant  had  been  to  the 
centre  of  the  stream  or  even  to  its  edge.  This  clause  is  referred  to 
as  an  additional  reason  for  the  conclusion  arrived  at  in  that  case. 

It  has  long  been  the  law  that  in  non-tidal  waters  a boundary 
to  the  water’s  edge,  or  along  the  stream,  or  equivalent  words,  goes 
to  the  centre  of  the  stream,  unless  there  is  something  in  the  in- 
strument or  in  the  circumstances  of  the  case  which  would  restrict 
it.  “The  law  is  too  well  settled  to  require  any  extended  reference 
to  authorities  to  estabhsh  the  rule  that  in  streams  and  rivers  which 
are  not  navigable  a description  of  land  which  extends  to  the  water’s 
edge,  or  to  the  bank,  carries  the  grant  or  conveyance  to  the  thread 


XVII.] 


ONTARIO  LAW  REPORTS. 


553 


of  the  stream;  and  that  the  description  continuing  along  the  water’s 
edge,  or  along  the  bank,  will  extend  along  the  middle  or  thread  of 
the  stream,  unless  indeed  there  be  some  words  forming  part  of  the 
description,  or  introduced  by  way  of  exception,  which  clearly  ex- 
cludes whatever  may  lie  between  the  water’s  edge  or  the  bank, 
and  the  medium  filum  aqua”:  Kains  v.  Turville  (1871),  32  U.C.R., 
17,  at  p.  22. 

The  presumption  being  that  the  boundary  is  at  the  middle  of 
the  stream,  the  onus  is  upon  the  defendants  to  shew  something 
which  requires  that  a different  principle  should  be  adopted  in  this 
case,  which  they  have  entirely  failed  to  do. 

Even  if  the  river  Thames  was  navigable  at  the  point  in  question 
or  higher  up,  it  would  be  unnecessary,  in  view  of  the  decision  of  this 
Court  in  Keewatin  Power  Co.  v.  Town  of  Kenora,  16  O.L.R.  184, 
to  restrict  the  plaintiff’s  northern  boundary  to  the  bank  of  the 
river,  unless  indeed  there  were  some  other  good  reasons  in 
the  patent  itself,  or  in  the  surrounding  circumstances,  which, 
as  we  have  seen,  do  not  exist  in  this  case. 

The  judgment  of  the  Divisional  Court  should  be  reversed  and 
that  of  the  trial  Judge  restored. 
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Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred  in  the  result. 


Meredith,  J.A.: — ^The  authority  of  the  case  of  Robertson  v. 
Watson,  27  C.P.  579,  required  that  the  Divisional  Court  should 
reverse  the  judgment  directed  to  be  entered,  in  the  plaintiff’s 
favour,  at  the  trial.  The  judgment  in  that  case  was  one  of  a Court 
of  Appeal  of  this  Province;  and  the  facts  of  this  case,  in  my  opinion, 
more  abundantly  rebut  the  presumption,  called  the  ad  medium 
-filum  rule,  than  they  did  in  that  case.  In  the  first  mentioned  case, 
the  metes  and  bounds  did  not  carry  the  land  to  the  water’s  edge, 
but  only  to  the  top  of  the  bank.  In  this  case  the  same  circumstances 
exist:  the  point  of  commencement  is  a post  ‘‘on  the  bank  of  the 
river  Thames,’^  and,  after  running  in  three  courses,  it  lastly  runs 
“along  the  bank”  to  the  place  of  beginning.  “On  the  bank,” 
or  “along  the  bank,”  is  not  at  or  along  the  water’s  edge:  in  this 
country  very  often  hundreds  of  feet  intervene  between  the  banks 
of  a river  and  the  water’s  edge  at  the  water’s  normal  height.  The 
banks  are  those  which  confine  the  floods  caused  yearly  by  the  melting 
of  the  snow  and  breaking  up  of  the  ice,  and  sometimes,  but  very 
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exceptionally,  by  excessive  rains  alone,  when  the  streams  are 
swollen  often  to  ten  or  twenty,  and  sometimes  a hundred  times, 
beyond  their  normal  width.  It  is  true  that  the  third  course  runs 
^Ho  the  said  river,”  but  to  the  said  river  is  not  to  the  water’s  edge; 
the  banks  of  a river  are  just  as  much  part  of  the  river  as  its  bed  is, 
or  its  waters  are ; and,  using  the  word  river  in  its  legal  sense,  running 
to  the  river  would  be  fully  performed  by  running  to  the  bank; 
and,  as  this  course  ran  towards  the  river,  the  top  of  the  bank  is  all 
that  it  requires.  On  the  bank,  and  along  the  bank,  must  mean 
somewhere  upon  the  bank,  whether  at  the  top,  or  in  the  middle, 
or  anywhere  between  the  top  and  the  bottom;  it  could  not  mean 
the  water’s  edge,  which,  in  this  case,  was  some  distance  from  the 
bank,  and  almost,  if  not  quite,  invariably  is,  except  in  great  floods. 
But  that  the  words  ‘Ho  the  river”  mean  to  the  bank  is  made  con- 
clusive, because  the  next  following  words  and  course  are,  “then 
along  the  bank,”  and  it  is  obvious  that  if  the  preceding  course  took 
the  line  beyond  the  bank  to  the  water’s  edge,  it  would  be  impossible 
to  proceed  thence  “along  the  bank,”  to  the  place  of  beginning, 
without  another  intervening  course  to  bring  the  line  back  to  the 
bank.  The  words  “with  the  stream”  immediately  follow  the  words 
then  along  the  bank,  and  a misapprehension  of  their  meaning  seems 
to  have  lead  the  learned  trial  Judge  to  his  erroneous  conclusion; 
they  mean  just  what  they  say,  in  the  connection  with  which  they 
are  used,  that  is,  running  down  stream,  and  could  not  possibly 
mean  running  along  the  water’s  edge,  in  contradiction  of  the  govern- 
ing words,  along  the  bank. 

I find  it  difficult  to  understand  why  the  definite,  certain  and 
unmistakable  point  of  commencement  and  distance  of  the  first 
course  should  be  disregarded,  and  the,  at  best,  indefinite,  ambiguous 
third  course  should  be  seized  upon  and  made  the  sole  controlling 
factor.  Of  course,  the  defendant  was  a mere  trespasser  taking  away 
land  to  which  he  had  no  colour  of  right,  and  the  arm  of  the  law  may 
feel  a strong  impulse  to  lay  hold  of  him,  but  it  is  to  be  remembered 
that  “hard  cases  make  bad  law,”  which  may  afterwards  work  great 
injustice  to  meritorious  interests.  Nor  can  I understand  how  “on 
the  bank”  can  be  thought  to  mean  below  the  bank  at  the  water’s 
edge.  “On  the  bank,”  as  generally  used,  means  on  the  top  of  the 
bank.  One  standing  at  the  bottom  of  the  bank  would  hardly  say 
that  he  was  standing  on  the  bank;  nor  would  he  if  half  way  up  the 
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bank,  but  would  rather  describe  his  position  as  part  way  up  the 
bank.  When  on  the  top,  one  would  ordinarily  describe  himself  as 
on  the  bank.”  The  word  ‘Hop,”  as  also  the  words  “tiptop,”  would 
probably  be  used  only  by  those  addicted  to  unnecessary  adjectives 
and  other  words. 

Now  let  me  shortly  refer  to  the  circumstances  which  make  this 
case  so  much  a stronger  one  against  the  presumption  than  the 
other  case  was.  In  each  the  place  of  beginning  was  a post  on  the 
bank;  in  the  earlier  case  it  was  considered,  following  some  cases  in 
the  Courts  of  the  United  States  of  America  and  a case  in  one  of  our 
own  Courts,  that  the  object  of  that  post  might  have  been  to  mark 
the  side  line  of  the  lot,  and  that  it  might  have  been  placed  on  the 
bank  so  that  it  would  not  be  washed  away  by  the  water,  as  it 
might  be  at  the  water’s  edge;  considerations  which,  however 
convincing  or  unconvincing  in  any  other  case,  cannot  apply  here, 
for  the  post  in  this  case  marked  exactly  the  spot  from  which  the 
plaintiff’s  land  was  to  be  exactly  measured;  what  was  granted 
was  68  chains,  not  more  nor  less,  measured  from  this  post;  to 
throw  the  place  of  beginning  back  to  the  water’s  edge  would  be  to 
displace  the  plaintiff’s  land  altogether,  to  shift  his  rear  line  nearer 
to  the  river  and  to  deprive  him  of  a valuable  part  of  his  farm. 

Then  coming  to  the  question,  why  should  the  Crown  reserve  the 
bed  of  this  river — all  the  land  beyond  the  post?  History,  as  well 
as  the  evidence  in  this  case,  gives  a very  sufficient  reason.  The 
navigability  of  the  river  Thames  up  to  the  Forks — now  the  city  of 
London — has  always  been  in  contemplation,  and  it  has  always 
been  known  that  to  make  navigation,  at  all  seasons  of  the  year, 
reasonably  practicable,  the  construction  of  weirs  and  locks,  dredging 
and  embanking,  would  be  necessary;  and  with  such  things  in  mind 
it  would  have  been  sheer  folly  to  have  conveyed  away  the  bed  and 
banks  of  the  river,  for  nothing,  with  a possibility  of  being  obliged 
to  repurchase  at  great  cost.  It  may  be  that  in  these  days  of  dis- 
appearing fuel,  and  the  necessity  for  utilizing  water  power,  that  early 
contemplations  in  this  respect  were  not  now  entirely  daydreams. 

No  case  is  alleged,  or  proved,  of  any  interference  with  any 
riparian  right;  and,  whether  the  plaintiff  has  or  has  not  acquired 
title  to  land  beyond  his  boundary  on  the  bank  of  the  river  by 
accretion,  he  has  not  acquired  any  such  title  to  that  part  of  the  bed 
of Zthe  river  upon  which  the  defendants  trespassed. 


C.  A. 

1908 

Williams 

V. 

Pickard. 
Meredith,  J.A. 


556 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1908 

Williams 

V. 

Pickard. 

Meredith,  J.A. 


On  the  question  of  the  navigability  of  the  river  Thames,  I desire 
to  guard  against  being  considered  in  agreement  with  the  trial  Judge 
in  his  finding.  That  that  river  is  navigable  for  some  distance,  and 
to  some  extent,  is  too  well  known  to  require  any  sort  of  proof.  It 
is  not  needful,  in  this  case,  to  consider  whether  it  is  navigable  at  the 
place  in  question;  and  so  it  is  proper  to  leave  that  question  for 
consideration  when  need  requires  it. 

I would  dismiss  the  appeal. 


A.  H.  F.  L. 


C,  A. 
1908 

Feb.  28 
Dec.  31 


[IN  THE  COURT  OF  APPEAL.] 

Sutton  v.  Town  of  Dundas  et  al. 

Contribution  or  Indemnity — Joint  Tort-feasors — Negligence — Injury  by  Electric 
Wire — Remedy  over — Municipal  Corporation — Electric  Company — Muni- 
cipal Act,  sec.  609  (1). 

The  plaintiff  recovered  judgment  against  two  of  the  defendants,  a town 
corporation  (the  appellants)  and  an  electric  company,  for  damages  for  the 
death  of  her  husband  by  contact  with  a live  wire  in  a street  of  the  town. 
The  appellants  carried  their  fire  alarm  wires  upon  the  poles  of  a telephone 
company.  The  electric  company  carried  their  electric  current  by  means 
of  wires  strung  upon  poles,  at  a lower  level  than  the  fire  alarm  wires. 
Through  negligence  on  the  part  of  the  appellants  the  fire  alarm  wire  was 
allowed  to  fall  and  remain  upon  or  across  the  wires  of  the  electric  company, 
passing  beneath.  There  were  no  guards  between  the  two  sets  of  wires, 
and  the  electric  company’s  wires  were  either  improperly  insulated  in  the 
first  instance,  or  had  become  worn,  and  were  negligently  left  in  that  con- 
dition. The  fire  alarm  wire  resting  upon  the  live  electric  wire,  both  were 
melted  at  the  point  of  contact,  and  the  severed  live  wire  fell  to  the  sidewalk 
and  came  in  contact  with  the  deceased.  It  was  found  that  his  death  was 
due  to  separate  acts  of  negligence  on  the  part  of  the  two  defendants,  the 
combined  effect  of  which  was  to  bring  about  the  fatal  result: — 

Held,  that  the  appellants  were  not  entitled  at  common  law  to  contribution 
or  indemnity  from  the  electric  company;  nor  were  they  so  entitled  under  an 
agreement  whereby  the  electric  company  undertook  to  indemnify  and  hold 
the  appellants  harmless  against  all  damages,  actions,  etc.,  by  reason  of  any 
danger  or  injury  from  the  company’s  electrical  system,  if  incurred  by  or 
consequent  on  the  negligence  of  the  company. 

Per  Moss,  C.J.O.,  that  the  rule  against  contribution  between  wrong-doers  has 
not  been  qualified  to  the  extent  of  entitling  one  who  is  himself  a wilful  or 
negligent  wrong-doer  to  indemnity  from  another  involved  with  him  in 
causing  the  injury  or  wrong  in  respect  of  which  judgment  has  gone  against 
them. 

Merry  weather  v.  Nixan  (1799),  8 T.R.  186,  applied. 

Per  Meredith,  J.A.,  that  sec.  609  (1)  of  the  Municipal  Act,  3 Edw.  VII. 
ch.  19  (O.),  did  not  apply  to  the  claim  of  the  appellants  against  the  electric 
company. 

Judgment  of  Teetzel,  J,,  aflfirmed. 

Action  by  Joanna  Sutton,  administratrix  of  the  personal  estate 
and  effects  of  Samuel  Sutton,  deceased,  against  the  municipal 
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corporation  of  the  town  of  Dundas,  the  Dundas  Electric  Company 
Limited,  and  the  Hamilton  Cataract  Power,  Light,  and  Traction 
Company  Limited,  to  recover  damages  for  the  death  of  Samuel 
Sutton  by  reason  of  the  negligence  of  the  defendants,  or  some  or 
one  of  them,  as  alleged.  The  facts  are  stated  in  the  judgments. 

The  action  was  tried  before  Teetzel,  J.,  and  a jury,  at  Hamilton, 
on  the  13th  January,  1908. 

G,  T.  Blackstock,  K.C.,  and  W.  E.  S.  Knowles,  for  the  plaintiff. 

S.  F.  Washington,  K.C.,  and  H.  C.  Gwyn,  K.C.,  for  the  defendants 
the  municipal  corporation. 

G.  Lynch-Staunton,  K.C.,  and  W.  L.  Ross,  for  the  defendants 
the  Dundas  Electric  Company. 

W.  J.  O^Neail,  for  the  defendants  the  Hamilton  Cataract  Power 
Company. 

February  28.  Teetzel,  J.: — Action  by  administratrix  for 
damages  for  the  death  of  her  husband. 

The  defendants  are  the  corporation  of  Dundas,  the  Dundas 
Electric  Company,  and  the  Hamilton  Cataract  Company. 

The  deceased  was  killed  by  coming  in  contact  with  or  being 
struck  by  a live  electric  wire  while  proceeding  along  the  sidewalk 
on  the  west  side  of  Main  street  in  the  town  of  Dundas. 

By  consent  at  the  trial  the  damages  were  assessed  by  the  jury, 
and  all  other  questions  were  to  be  disposed  of  by  me  without  a jury. 

The  Dundas  Electric  Company  carries  on  the  business  of  dis- 
tributing electric  current  for  light  and  power  along  overhead  wires 
in  Dundas,  under  a franchise  granted  by  by-law  of  the  corporation, 
and  the  live  wire  which  caused  the  death  was  part  of  the  company’s 
lighting  system. 

The  electric  current  is  supplied  to  the  company  by  the  Hamilton 
Cataract  Company,  and  when  the  plaintiff  commenced  her  action 
I think  she  was  justified  in  the  belief  that  the  Cataract  Company 
was  really  operating  the  business  of  the  Dundas  company.  At 
the  trial  I dismissed  the  action  against  the  Cataract  Company, 
reserving  the  costs,  and  I now  think  that,  under  the  circumstances, 
as  against  that  company  the  action  should  be  dismissed  without 
costs. 

For  about  fifty  feet  on  Main  street  the  Dundas  Electric  Com- 
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pany’s  wires  were  directly  beneath  and  about  six  or  eight  feet  lower 
than  a fire  alarm  wire  put  up  by  the  corporation  of  Dundas. 

This  wire  was  attached  to  telephone  poles,  and  had  been  put 
up  some  years  before  the  company  put  up  its  wires.  The  fire 
alarm  wire  extended  across  private  property  to  the  west  of  Main 
street,  and  formed  an  angle  where  it  was  attached  to  the  first  pole 
north  of  where  the  accident  happened,  and,  instead  of  going  around 
the  pole,  it  was  fastened  to  it  by  a porcelain  knob,  which  was  secured 
to  the  southerly  side  of  the  pole  by  a single  screw  two  and  a half 
inches  long,  one-half  of  which  was  taken  up  by  the  knob,  the  balance 
being  screwed  into  the  telephone  pole.  From  this  point  the  wire 
extended  southerly  along  the  west  side  of  Main  street  to  another 
telephone  pole  about  one  hundred  feet  distant. 

The  accident  happened  on  a Friday  night,  and  on  the  previous 
Tuesday  night  the  fire  alarm  wire  broke  away,  the  knob  referred 
to  having  been  pulled  from  the  pole,  and  the  wire  thus  slackened 
lodged  across  the  roof  of  a house  and  upon  the  electric  wires  and 
cross-arm,  where  it  remained  until  the  accident.  This  had  not  been 
observed  by  any  officer  of  the  company  or  of  the  town  corporation. 
My  conclusion  on  the  evidence  is  that  the  fire  alarm  wire  rested  upon 
the  live  electric  wire,  which  resulted  in  melting  both  wires  at  the 
point  of  contact,  the  live  wire  thereby  became  severed  and  fell  to 
the  sidewalk,  and,  coming  in  contact  with  the  deceased,  the  escaping 
current  caused  his  instant  death. 

In  my  opinion,  the  fastening  of  the  fire  alarm  wire  to  the  tele- 
phone pole  was  defective  and  insufficient,  and  the  town  corporation 
were  guilty  of  negligence  in  allowing  the  wire  to  remain  suspended 
above  the  electric  wires  defectively  supported  and  with  no  other 
precaution  or  device  to  prevent  it  falling  on  them. 

When  the  fire  alarm  wire  was  first  put  up  and  until  the  electric 
wires  were  placed  under  it  (about  nine  years  before  the  accident), 
there  would  be  little,  if  any,  danger  of  injury  being  caused  by  its 
fall,  but  after  the  erection  of  the  electric  wires  I think  it  was  in- 
cumbent on  the  corporation  either  to  have  it  securely  supported 
or  provision  made  so  that  if  it  should  fall  there  would  be  no  danger 
of  its  becoming  involved  with  the  electric  wires. 

The  insulation  on  the  electric  wires  was  imperfect  and  afforded 
no  protection  against  the  consequences  of  an  uninsulated  wire  rest- 
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ing  upon  them.  Perfect  insulation,  though  expensive,  and  not  in 
general  use,  is  practicable. 

There  were  no  guard-wires  or  any  provision  whatever  made  by 
the  company  to  prevent  contact  with  the  fire  alarm  wire,  should 
it  fall,  and  there  is  no  evidence  that  the  company  ever  protested 
to  the  town  corporation  against  the  position  or  supports  of  the  fire 
alarm  wire. 

I think  knowledge  must  be  imputed  to  both  the  company  and 
the  town  corporation  that  dangerous  results  would  be  likely  to 
follow  from  the  fire  alarm  wire  falling  or  resting  upon  the  electric 
wires. 

The  company  in  allowing  the  defectively  supported  fire  alarm 
wire  to  remain  over  their  imperfectly  insulated  wire  and  without 
any  guard  wires  or  other  device,  which  I find  was  practicable,  for 
preventing  contact,  was  also  guilty  of  negligence. 

I think  such  an  inspection  as,  under  the  circumstances,  both 
the  defendant  company  and  the  corporation  were  bound  to  make 
of  their  property  on  and  over  the  highway,  would  have  disclosed 
the  defective  fastening  of  the  fire  alarm  wire  above  referred  to, 
and  that  the  omission  to  discover  and  provide  against  this  defective 
fastening  was  negligence  by  both  corporation  and  company. 

It  is  an  elementary  rule  that  whoever  uses  or  employs  dangerous 
agencies  is  held  to  a correspondingly  high  degree  of  care,  and  care 
in  this  sense  includes  circumspection  and  foresight  with  regard  to 
reasonably  probable  contingencies : Keasbey  on  Electric  Wires,  2nd 
ed.,  p.  284,  para.  254. 

In  Gloster  v.  Toronto  Electric  Light  Co.  (1906),  38  S.C.R.  27,  at 
p.  33,  Mr.  Justice  Davies  observes:  “The  defendant  company 
transmitting  such  a dangerous  element  as  electricity  through  their 
wires  thus  strung  along  a public  highway  fall  short  of  being  insurers, 
but  are  bound  to  exercise  the  greatest  possible  care  and  to  use  every 
possible  precaution  for  the  protection  of  the  public.”  And  the 
effect  of  the  decision  in  Citizens^  Light  and  Power  Co.  v.  Lepitre 
(1898),  29  S.C.R.  1,  was  that  persons  dealing  with  dangerous 
material  are  obliged  to  take  the  utmost  care  to  prevent  injuries 
being  caused  through  their  use,  by  adopting  all  known  devices  to 
that  end,  and  where  there  is  evidence  that  there  was  a precaution 
which  might  have  been  taken  by  a company  making  use  of  elec- 
trical currents  to  prevent  live  wires  causing  accidents,  and  that 


C.  A. 

1908 

Sutton 

V. 

Town  of 
Dundas. 

Teetzel,  J. 


560 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

1908 

Sutton 

V. 

Town  of 
Dundas. 

Teetzel,  J. 


this  precaution  was  not  adopted,  the  company  must  be  held  re- 
sponsible for  damages;  and  in  Royal  Electric  Co.  v.  Here  (1902), 
32  S.C.R.  462,  it  was  held  that  the  defendants  were  liable  for  action- 
able negligence,  as  they  had  failed  to  exercise  the  high  degree  of 
skill,  care,  and  foresight  required  of  persons  engaged  in  operations 
of  a dangerous  nature. 

I think  the  evidence  in  this  case  brings  both  the  corporation  and 
the  company  well  within  the  authorities,  and  I direct  that  judgment 
be  entered  against  them  both  for  the  sum  of  $3,200  awarded  by 
the  jury,  together  with  costs. 

On  the  principle  that  there  cannot  be  contribution  between 
joint  tort-feasors,  the  defendant  corporation  is  not,  under  the 
by-law,  entitled  to  indemnity  from  the  company,  and  the  third 
party  claim  by  the  corporation  against  the  company  is,  therefore, 
dismissed,  but  I think  it  should  be  without  costs. 

For  a discussion  of  the  American  cases  on  the  subject  of  liability 
of  electric  light  companies,  reference  may  be  had  to  ch.  15  of  Keasbey 
on  Electric  Wires. 


The  defendants  the  corporation  of  the  town  of  Dundas  appealed 
(by  special  leave)  directly  to  the  Court  of  Appeal  from  the  judgment 
of  Teetzel,  J.,  in  so  far  as  he  decided  that  the  appellants  were  not 
entitled  to  indemnity  over  against  their  co-defendants  the  Dundas 
Electric  Co.  for  the  amount  of  the  judgment  recovered  by  the 
plaintiff  against  the  appellants  and  the  Dundas  Electric  Co.  jointly. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
LAREN,  and  Meredith,  JJ.A.,  on  the  1st  and  2nd  October,  1908. 

S.  F.  Washington,  K.C.,  and  H.  C.  Gwyn,  K.C.,  for  the  appellants. 
The  electric  company  are  liable  to  the  appellants  upon  two  grounds : 
first,  because  the  company  have  brought  a dangerous  substance 
near  to  us,  without  taking  proper  care;  and  second,  on  the  contract 
of  indemnity.  As  between  the  two,  the  company  is  the  more  to 
blame:  Keasbey  on  Electric  Wires,  2nd  ed.,  p.  266,  sec.  238.  The 
two  are  not  joint  tort-feasors  in  such  a sense  as  to  exclude  the 
appellants’  claim  to  indemnity.  It  was  the  duty  of  the  electric 
company  to  take  the  highest  degree  of  care;  it  will  not  be  disputed 
- that  they  were  negligent,  as  the  trial  Judge  has  found.  But  for 
their  wire,  nothing  would  have  happened.  A different  degree  of 
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care  is  required  from  them.  Their  wires  were  Hot  properly  insulated. 
The  appellants  should  have  complete  indemnity.  Then  under 
paragraphs  1,  3,  4,  5,  8,  and  9 of  by-law  No.  461*  of  the  appellants, 
they  are  entitled  to  be  indemnified  by  the  electric  company  against 


* Paragraphs  1, 3, 4,  5, 8,  and  9 of  by-law  No.  461  of  the  town  of  Dundas: — 

1.  Subject  to  the  terms  and  conditions  hereinafter  set  forth  and  subject 
to  the  provisions  of  R.S.O.  1897,  ch.  200,  intituled  ‘‘An  Act  respecting  Com- 
panies for  supplying  Steam,  Heat,  Electricity,  or  Natural  Gas  for  Heat,  Light, 
or  Power,’’  the  Dundas  Electric  Company  Limited,  hereinafter  called  “the 
company,”  is  hereby  authorized  and  permitted  to  erect  poles  and  string  wires 
along  such  of  the  streets,  highways,  lanes,  or  public  squares  or  places  within 
the  corporation  limits  of  the  town  of  Dundas,  as  may  be  necessary  for  the  sale, 
supply,  and  distribution  of  electricity  or  electric  current  for  the  purposes  of 
light,  heat,  or  power  to  customers  of  the  company,  and  by  means  of  such 
system  of  poles  and  wires  to  conduct  electricity  or  electric  current  along  the 
said  streets,  highways,  lanes,  public  squares,  or  places  within  the  corporation 
limits  of  said  town  of  Dundas. 

3.  The  company  shall  provide  all  insulators,  safety  devices,  and  lightning 
arrestors  necessary  for  the  proper  insulation  of  its  lines  and  for  the  protection 
of  the  property  of  the  town  corporation,  and  all  other  persons  or  corporations 
in  the  town;  all  wire  used  shall  be  covered  with  the  best  quality  of  weather- 
proof insulation,  and  shall  as  far  as  possible  be  rendered  harmless. 

4.  To  avoid  the  erection  of  unnecessary  poles  on  the  streets,  the  company 
shall,  if  requested  by  resolution  of  the  town  coimcil  of  Dundas,  grant  to  any 
other  company  the  privilege  of  stringing  wires  upon  any  or  all  of  the  poles 
that  may  be  erected  by,  belong  to,  or  be  under  the  control  of  the  company, 
for  the  supply  and  distribution  of  electricity  and  for  the  purpose  of  furnishing 
power,  such  other  company  paying  for  the  privilege  such  sum  as  may  be  agreed 
upon  with  the  company,  and  the  company  shall  also  allow  the  town  corporation 
to  string  wires  on  their  poles  for  their  fire  alarm  or  police  signal  system, 
whenever  required  so  to  do  by  resolution  of  the  council,  and  shall  protect  such 
fire  alarm  wires  from  contact  with  the  electric  wires  that  may  be  used  by  the 
company. 

5.  Proper  and  suitable  provision  shall  be  made  by  means  of  return  wires 
or  other  sufficient  appliances  for  the  return  of  the  electric  current  to  the 
company’s  power-house,  without  its  reaching  the  ground  or  doing  any  injury 
to  the  town  water-pipes  or  to  gas-pipes  or  other  underground  plant  or  con- 
structions, and  no  current  of  electricity  of  a greater  voltage  than  2,500  volts 
shall  be  carried  upon  any  wire  within  the  town  limits,  without  the  consent 
of  the  town  council. 

8.  The  company  shall,  as  far  as  possible,  protect  all  water-pipes  and  other 
property  from  damage  by  electricity,  by  electrolysis,  and  make  good  to  the 
town  corporation  all  damage  or  loss  which  may  be  caused  by  the  works  or 
operations  of  the  company  to  any  water-pipes  or  other  property  of  the  town, 
and  all  expenses  incurred  by  the  town  by  reason  of  such  works  or  operations. 

9.  The  company  shall  be  liable  for  any  loss  or  injury  that  any  person  or 
persons,  corporation  or  corporations,  may  sustain  by  reason  of  any  careless- 
ness, neglect,  or  misconduct  of  their  agents  or  servants  in  the  management, 
construction,  or  use  of  its  electrical  system,  and  shall  indemnify  and  hold  the 
town  corporation  harmless  from  any  damage  that  may  be  claimed  by  property- 
holders,  or  by  any  person  or  persons,  corporation  or  corporations,  on  account 
of  the  construction  of  said  electrical  system,  provided  said  construction  is  not 
in  accordance  with  the  directions  of  the  town  engineer,  or  such  other  person 
appointed  by  the  council,  and  against  all  damages,  actions,  costs,  and  expenses 
that  the  said  town  corporation  may  pay,  incur,  or  be  put  to  by  reason  of  any 
such  claims  or  of  any  danger  or  injury  from  the  company’s  said  electrical 
system  during  the  construction  thereof  and  thereafter  during  the  existence 
of  the  franchise,  if  incurred  by  or  consequent  on  the  negligence  of  the  company. 
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such  a claim  as  the  plaintiff’s;  under  that  by-law  the  electric  com- 
pany agreed  to  indemnify  the  appellants  against  all  loss  caused 
by  their  negligence.  The  electric  company’s  covenant  was  broken, 
and  by  reason  of  its  breach  the  appellants  were  found  liable — they 
are  liable  over  for  a breach  of  that  covenant.  The  rule  against 
contribution  between  joint  tort-feasors  is  not  of  universal  applica- 
tion: Dugdale  v.  Lovering  (1875),  L.R.  10  C.P.  196.  There  is  also 
a liability  under  sec.  609  of  the  Municipal  Act.*  See  Atkinson  v. 
City  of  Chatham  (1899),  26  A.R.  521,  526,  534. 

/.  M.  Telford,  for  the  respondents,  the  Dundas  Electric  Co.  The 
appellants  themselves  were  primarily  responsible  for  the  accident. 
They  knew  of  the  faulty  condition  of  the  fire  alarm  wire.  The 
respondents  deny  that  the  insulation  of  their  wires  was  defective. 
The  appellants  were  guilty  of  primary  negligence,  and  cannot  have 
any  remedy  over  against  the  respondents.  There  cannot  be  con- 
tribution between  joint  tort-feasors;  but  if  there  could  be,  the 
appellants  should  indemnify  the  respondents.  I refer  to  Merry- 
weather  V.  Nixan  (1799),  8 T.R.  186;  Keasbey  on  Electric  Wires, 
2nd  ed.,  pp.  250,  266,  272,  300,  303,  312;  Woods  v.  Municipality  of 
Wentworth  (1856),  6 C.P.  101;  Pollock  on  Torts,  8th  ed.,  p.  201; 
The  Englishman  and  The  Australia,  [1895]  P.  212. 

Washington,  in  reply. 

December  31.  Moss,  C.J.O.: — Appeal  by  the  defendants  the 
town  of  Dundas  against  the  judgment  of  Teetzel,  J.,  before  whom 
the  trial  took  place,  in  so  far  as  he  decided  that  the  appellants  were 
not  entitled  to  indemnity  over  against  their  co-defendants  the 
Dundas  Electric  Co.  Limited,  for  the  amount  of  the  judgment  re- 
covered by  the  plaintiff  against  the  appellants  and  the  Dundas 
Electric  Co.  jointly. 

The  action  was  dismissed  as  against  the  defendants  the  Hamilton 

* Section  609  (1)  of  the  Municipal  Act,  3 Edw.  VII.  ch.  19  (O.);  ‘‘In 
case  an  action  is  brought  against  a municipal  corporation  to  recover  damages 
sustained  by  reason  of  any  obstruction,  excavation,  or  opening  in  or  near  to  a 
public  highway,  street,  or  bridge,  placed,  made,  left,  or  maintained  by  another 
corporation  or  by  any  person  other  than  a servant  or  agent  of  the  municipal 
corporation,  or  to  recover  damages  sustained  by  reason  of  any  negligent  or 
wrongful  act  or  omission  of  any  other  corporation  or  of  any  person  other 
than  a servant  or  agent  of  the  municipal  corporation,  the  last  mentioned 
corporation  shall  have  a remedy  over  against  the  other  corporation  or  person 
for,  and  may  enforce  payment  accordingly  of,  the  damages  and  costs,  if  any, 
which  the  plaintiff  in  the  action  may  recover  against  the  municipal  corpora- 
tion.’^ 
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Cataract  Power,  Light,  and  Traction  Co.  Limited,  and  they  and  the 
plaintiff  are  not  before  the  Court  on  this  appeal. 

The  learned  trial  Judge  held  that  Samuel  Sutton’s  death  was 
due  to  separate  acts  of  negligence  on  the  part  of  the  appellants  and 
the  Dundas  Electric  Co.,  the  combined  effect  of  which  was  to  bring 
about  the  fatal  result.  He  further  held  that  the  appellants  and  the 
Dundas  Electric  Co.  were  joint  tort-feasors,  and  that  neither  could 
maintain  a claim  against  the  other  for  indemnity  or  contribution. 

The  appellants  contend  that  the  circumstances  were  'not  such 
as  to  make  them,  as  between  themselves  and  the  Dundas  Electric 
Co.,  joint  tort-feasors  so  as  to  exclude  their  claim  to  be  indemnified, 
and  further  that,  upon  the  terms  of  the  by-law  under  which  the 
Dundas  Electric  Co.  were  permitted  by  the  appellants  to  erect  poles 
and  string  wires  for  conducting  electricity  or  electric  current  along 
the  appellants’  streets  and  highways,  the  Dundas  Electric  Company 
were  bound  by  agreement  to  indemnify  the  appellants. 

The  facts  are  stated  in  the  judgment  of  the  learned  trial  Judge, 
and  it  is  only  necessary  to  briefly  refer  to  them.  The  appellants 
carried  their  fire  alarm  wires  upon  the  poles  of  the  Bell  Telephone 
Co.  The  Dimdas  Electric  Co.  carried  their  electric  current  by  means 
of  wires  strung  upon  poles  erected  by  them,  but  at  a lower  level 
than  the  fire  alarm  wires.  Through  a defective  fastening,  due  to 
the  negligent  failure  on  the  part  of  the  appellants  to  provide  in  the 
first  instance  a firmly  secured  knob  or  other  device  for  holding  the 
wire  at  the  point  where  it  was  made  to  deflect,  thereby  forming  an 
angle,  or  through  failure  to  properly  inspect  and  observe  that  the 
fastening  of  the  knob  had  given  way,  the  fire  alarm  wire  was  allowed 
to  fall  and  remain  upon  or  across  the  wires  of  the  Dundas  Electric 
Co.,  passing  beneath. 

There  were  no  guards  between  the  two  sets  of  wites,  and  the 
Dundas  Electric  Co.’s  wires  were  either  improperly  insulated  in  the 
first  instance,  or  the  insulation  had  become  worn,  and  the  wires 
were  negligently  left  in  that  condition. 

The  result  was,  as  the  learned  Judge  found,  that  the  fire  alarm 
wire  rested  upon  the  live  electric  wire,  the  consequence  being  that 
both  were  melted  at  the  point  of  contact,  and  the  severed  live  wire 
fell  to  the  sidewalk  and  came  in  contact  with  the  deceased. 

The  question  is  whether,  in  these  circumstances,  the  appellants 


C.  A. 

1908 

Sutton 

V. 

Town  of 
Dundas. 

Moss,  C.J.O. 


38 VOL.  XVII.  O.L.R. 


564 

C A. 
1908 

Sutton 

V. 

Town  of 
Dundas. 

Moss,  C.J.O. 


ONTARIO  LAW  REPORTS.  [vol. 

are  entitled  to  indemnity  from  their  co-defendants  the  Dundas 
Electric  Co.  on  either  of  the  grounds  above  mentioned. 

In  Merryweather  v.  Nixan,  8 T.R.  186,  16  R.R.  810,  the  doctrine 
was  laid  down  that  as  between  joint  wrong-doers  themselves,  one 
who  has  been  sued  alone  and  compelled  to  pay  the  whole  damages 
has  no  right  to  indemnity  or  contribution  from  the  other. 

But  it  has  been  said  that  the  doctrine  was  too  widely  laid  down. 
It  was  criticised  by  some  of  the  law  Lords  who  took  part  in  the 
decision  in  the  case  of  Palmer  v.  Wick  and  Pulteneytown  Steam 
Shipping  Co.,  [1894]  A.C.  318,  in  which  it  was  held  that  no  such 
rule  exists  in  Scotland.  Lord  Halsbury,  however,  said  (p.  333) 
that  Merryweather  v.  Nixan  had  been  so  long  and  universally  as- 
knowledged  as  part  of  the  English  law  that  even  if  one’s  own  judg- 
ment did  not  concur  with  its  principle  it  would  be  now  too  late  to 
question  its  applicability  to  all  cases  in  England  governed  by  the 
principle  therein  enunciated. 

In  the  same  case  Lord  Herschell,  L.C.,  said  (p.  324):  “It  is 
now  too  late  to  question  that  decision  in  this  country.”  But  he 
added:  “There  has  certainly  been  a tendency  to  limit  its  application 
even  in  England.”  And  he  referred  to  Adamson  v.  Jarvis  (1827), 
4 Bing.  66,  as  an  instance  in  which  a qualification  of  the  doctrine 
was  introduced.  Other  instances  are  afforded  by  Betts  v.  Gibhins 
(1834),  2 A.  & E.  57,  and  Burrows  v.  Rhodes,  [1899]  1 Q.B.  816. 
In  the  case  of  The  Englishman  and  The  Australia,  [1895]  P.  212, 
Bruce,  J.,  said  (p.  217):  “It  was  never  decided  in  Merryweather 
V.  Nixan  that  one  wrong-doer  could  not  sue  another  for  contribution, 
but  that  an  implied  promise  to  indemnify  did  not  arise  from  the 
mere  fact  of  the  payment  of  the  whole  of  the  joint  liabilities  by  one 
of  several  wrong-doers.” 

But  the  rule  has  not  been  qualified  to  the  extent  of  entitling  one 
who  is  himself  a wilful  or  negligent  wrong-doer  to  indemnity  from 
another  involved  with  him  in  causing  the  injury  or  wrong  in  respect 
of  which  judgment  has  gone  against  them.  Where  the  parties  are 
equally  culpable,  there  seems  to  be  no  good  reason  for  not  leaving 
the  doctrine  of  Merryweather  v.  Nixan  to  its  full  operation.  That 
appears  to  be  the  view  taken  by  Bruce,  J.,  in  The  Englishman 
and  The  Australia  (supra). 

In  this  case  the  evidence  shews  that  the  negligence  of  the  appel- 
lants was  an  effective  cause  of  the  accident.  Had  their  wire  been 
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properly  secured,  the  actual  occurrence  could  not  have  taken  place, 
for,  even  assuming  negligence  on  the  part  of  the  Dundas  Electric 
Co.  in  failing  to  properly  insulate  their  live  wire,  it  was  only  rendered 
dangerous  in  the  particular  instance  by  the  falling  upon  it  of  the 
fire  alarm  wire.  And  there  was  actual  joint  negligence  in  the  failure 
of  both  parties  to  discover  and  remedy  the  condition  of  the  wires  in 
time  to  avert  any  serious  consequences. 

For  the  same  reasons,  the  provisions  of  the  by-law  do  not  apply 
to  the  circumstances  of  the  case.  The  undertaking  is  to  indemnify 
and  hold  the  appellants  harmless  against  all  damages,  actions,  etc., 
by  reason  of  any  danger  or  injury  from  the  company’s  electrical 
system,  during  the  construction  thereof  and  thereafter  during  the 
existence  of  the  franchise,  if  incurred  by  or  consequent  on  the  negli- 
gence of  the  company. 

Plainly  that  is  only  intended  to  apply  to  cases  where  the  company 
alone  does  the  negligent  act,  and  the  town,  though  not  joining 
therein  or  contributing  thereto,  is  nevertheless  thereby  exposed  to 
liability.  The  negligence  spoken  of  is  manifestly  the  sole  negligence 
of  the  company.  The  indemnity  was  never  intended  to  apply  to  a 
case  where  the  town  was  itself  negligent,  and  by  its  negligence 
brought  about  the  state  of  things  which  caused  the  damage  or 
injury  and  gave  rise  to  the  cause  of  action. 
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The  appeal  should  therefore  be  dismissed. 


OsLER,  J.A. : — There  is  nothing  in  this  case  to  take  it  out  of  the 
general  rule  which  denies  contribution  between  wrong-doers. 
Each  of  the  defendants  was  guilty  of  a negligent  act  or  omission  in 
respect  of  its  own  wires,  and,  as  the  neglect  of  each  directly  con- 
tributed to  the  death  of  the  deceased,  either  of  them  might  have 
been  sued  alone.  Had  the  town’s  wire  been  properly  supported, 
it  could  not  have  fallen  upon  the  electric  company’s  wire,  where, 
if  and  as  it  did  fall,  it  might,  as  it  did,  fall  upon  a part  which  was 
not  properly  insulated;  while,  if  the  electric  company’s  wire  had 
been  properly  insulated,  the  resting  upon  it  of  the  town’s  wire  would 
probably  have  been  harmless.  Towards  each  other  and  towards 
any  member  of  the  public  interested  in  the  careful  maintenance  of 
their  wires,  each  defendant  was  negligent,  and  as  to  the  latter  the 
negligence  of  both  cannot  properly  be  described  as  their  joint 
negligence,  a fact  which  alone  shews  that  the  case  cannot  be  one  for 
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contribution;  and  indemnity  is  out  of  the  question,  not  being,  in 
my  opinion,  within  the  agreement  relied  upon.  Some  remarks  in 
the  judgment  in  the  case  Missouri,  etc.,  R.W.  Co.  v.  Vance  (1897), 
41  S.W.  Repr.  167,  171,  referred  to  in  9 Cyc.  p.  805,  art.  “Con- 
tribution,’’ are  apposite.  That  was  an  action  against  two  railway 
companies  for  injuries  sustained  in  a collision  between  their  trains, 
caused  by  the  negligent  failure  of  each  to  stop  at  a crossing;  the 
Court  say:  “The  defendants  were  independent  agencies,  whose 
concurrent  conduct  brought  about  the  result  that  culminated  in 
the  disaster.  The  liability  of  each  rested  upon  the  negligence  of 
each,  independent  of  whatever  may  have  been  their  intention  to 
not  commit  a wrong.  The  negligence  which  makes  either  or  both 
liable  grows  out  of  their  acts  in  failing  to  perform  their  duties  . . . 
in  the  particulars  wherein  they  were  remiss.  So  that,  if  both  were 
guilty  of  negligence  which  proximately  contributed  to  the  disaster, 
the  participation  by  each  in  the  negligence  would  preclude  either 
from  recovering  against  the  other.  . . . If  the  contributive 

negligence  of  both  would  preclude  a recovery  by  either  in  a suit 
directly  between  them  . . . what  principle  exists  that  would 

allow  one  to  recover  from  the  other  when  each  is  guilty,  in  a suit  by 
a plaintiff  who  was  injured  in  the  disaster,  and  who  recovers 
against  both?” 

See  also  Pollock  on  Torts,  8th  ed.,  pp.  199,  201,  where  the 
authorities,  older,  and  more  recent,  are  collected. 

While  I think  that  the  Scottish  law  on  the  subject  is  the  more 
reasonable,  we  cannot  introduce  it  by  judicial  decision,  and  the 
appeal  must  therefore  be  dismissed. 


Meredith,  J.A.: — The  prime  cause  of  the  injury  inflicted  was 
the  negligence  of  the  municipal  corporation  in  insecurely  supporting 
their  wires  and  in  permitting  them  to  remain  down  on  a highway 
for  such  a length  of  time,  especially  the  latter.  It  is  very  plain  that, 
but  for  such  negligence,  the  negligence  which  is  attributed  to  their 
co-defendants  would  have  been  entirely  harmless  to  the  man  who 
was  killed,  and  to  all  others  in  the  ordinary  uses  of  the  highway: 
it  is  not  so  clear  that,  on  the  other  hand,  the  injury  inflicted  would 
not  have  happened  if  their  co-defendants’  wires  had  been  properly 
insulated;  having  regard  to  the  length  of  time  that  the  wires  were 
allowed  to  remain  crossing,  and  chafing,  each  other,  it  is  within  the 
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range  of  possibility  that  the  insulation  would  not  have  withstood 
the  stress  and  proved  a positive  protection : see  Burrows  v.  March 
Gas  and  Coke  Co.  (1870-2),  L.R.  5 Ex.  67,  L.R.  7 Ex.  96. 

If,  therefore,  the  municipal  corporation  were  suing  their  co- 
defendants for  some  injury  that  they  might  have  sustained  from  the 
circumstances  which  caused  the  injury  in  question,  it  is  very  plain 
that,  apart  from  some  agreement  or  enactment  giving  such  an 
extraordinary  right,  they  could  but  fail,  being  guilty  of  more  than 
contributory  negligence  themselves. 

Until  the  argument  of  this  appeal  the  municipal  corporation 
rested  their  claim  to  indemnity  upon  the  common  law  and 
upon  the  agreement  between  them  evidenced  by  the  by-law 
proved  at  the  trial:  the  provisions  of  the  Municipal  Act  were  not 
appealed  to  in  any  way  until  mentioned  during  the  argument  of 
this  appeal. 

Indemnity  or  contribution  at  common  law  is  out  of  the  question; 
and  it  would  be  extraordinary  if,  on  the  facts  of  this  case,  the  muni- 
cipal corporation  are  entitled  to  either  under  any  agreement  or 
under  the  Municipal  Act;  and  it  seems  to  me  plain  enough  that 
neither  does  afford  the  extraordinary  and  unreasonable  relief  sought. 

The  right  to  relief,  under  the  agreement,  is  limited  to  cases  in 
which  the  damages  and  expenses  are  “incurred  by  or  consequent 
on  the  negligence  of”  their  co-defendants:  it  does  not  cover,  and 
could  never  have  been  intended  to  cover,  cases  in  which  the  muni- 
cipal corporation’s  negligence  is  the  direct  and  prime  cause  of  the 
injury  damages  and  expenses. 

Assuming  that  the  municipal  enactment  at  all  applies  to  this 
case,  which  was  one  not  necessarily  connected  with  any  highway 
but  might  have  arisen  upon  private  property  anywhere  that  the 
unfortunate  man  had  a right  to  be,  which  is  assuming  a great  deal, 
for  it  is  difficult  to  see  how  the  co-defendants’  wires  properly  in 
place  could  be  an  “obstruction,  excavation,  or  opening  in  or  near 
to  a public  highway,”  in  respect  of  the  rights  of  the  man  who  was 
killed,  merely  for  want  of  proper  insulation,  it  too  is,  very  properly, 
limited  to  a wrongful  act  or  omission  by  others  than  servants  or 
agents  of  the  municipal  corporation.  Here  the  prime  cause  of  the 
injury  was  the  negligent  omission  of  the  corporation’s  servants  to 
take  due  care  of  their  electric  wires. 
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in  my  opinion,  the  learned  trial  Judge  was  right  in  the  result  as 
between  these  two  parties,  and  this  appeal  should  be  dismissed. 

Garrow  and  Maclaren,  JJA.,  concurred. 

E.  B.  B. 


[IN  CHAMBERS.] 

1909  Re  Roberton. 

fan.  7.  Infant — Legacy — Payment  at  Age  of  18 — Payment  into  Court — Payment  out — 

Discharge — Official  Guardian. 

Notwithstanding  a direction  in  a will  that  a legacy  is  to  be  paid  to  a legatee 
when  she  reaches  the  age  of  eighteen,  the  executor  is  not  bound,  in  the 
absence  of  a provision  that  the  infant’s  discharge  shall  be  sufficient,  to  pay 
the  legacy  to  her  upon  her  attaining  that  age;  but  there  is  no  reason  for 
applying  the  rule  where  the  legacy  is  in  the  hands  of  the  Court,  no  discharge 
being  in  that  case  required;  and  in  a proper  case  an  order  will  be  made  for 
payment  out  to  the  infant  upon  her  attaining  that  age,  with  the  privity  of 
the  official  guardian. 

This  was  an  application  by  the  executors  of  the  estate  of 
William  Thomas  Roberton,  deceased,  for  leave  to  pay  into  Court, 
under  the  Trustee  Relief  Act,  $200  in  their  hands,  representing 
a legacy  of  that  amount  bequeathed  by  the  testator  to  his  daughter. 
Ivy  Hazel  Roberton,  an  infant  of  the  age  of  eleven  years. 
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The  application  was  heard  by  Meredith,  C.J.C.P.,  in  Chambers, 
on  the  8th  December,  1908. 

F.  W.  Harcourt,  K.C.,  for  the  executors,  cited  Simpson  on 
Infants,  2nd  ed.,  p.  55;  Re  Denekin,  Peters  v.  Tanchereau  (1895), 
72  L.T.R.  220. 

January  7.  Meredith,  C.J.: — By  the  terms  of  the  will,  the 
legacy  with  accumulated  interest  is  to  be  paid  to  the  legatee  when 
she  shall  have  attained  the  age  of  eighteen  years. 

The  only  question  is  as  to  whether  the  order  should  provide 
for  payment  out  to  the  legatee  on  her  attaining  the  age  of  eighteen 
years. 

No  doubt,  the  law  is  that,  notwithstanding  such  a direction 
as  that  contained  in  this  will,  in  the  absence  of  a provision  that 
" the  infant's  discharge  shall  be  sufficient,  an  executor  is  not  bound 
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to  pay  the  legacy  to  an  infant  on  the  infant  attaining  the  pre-  Mere^,  c.j. 
scribed  age,  but  the  reason  for  this  rule  is  that,  upon  payment  190S 
of  the  legacy,  the  executor  is  entitled  to  a discharge  from  the 
legatee,  which  an  infant  is  not  competent  to  give.  Robehton. 


There  is  no  reason  for  applying  this  rule  where  the  legacy 
is  in  the  hands  of  the  Court,  as  no  discharge  is  in  that  case  re- 
quired, and  it  is  in  the  power  of  the  Court  to  permit  moneys  in 
the  hands  of  the  Court  to  which  an  infant  is  entitled,  to  be  paid 
out  to  or  applied  for  the  benefit  of  the  infant  if,  in  the  opinion 
of  the  Court,  it  is  proper  that  that  should  be  done. 

The  order  may,  therefore,  provide  for  payment  out  to  the 
infant  on  her  attaining  the  age  of  eighteen  years,  but  that  the 
cheque  is  not  to  be  issued  except  with  the  privity  of  the  official 
guardian. 

I make  this  latter  direction  in  order  that,  if  any  circumstances 
should  arise  which  render  it  inexpedient  that  the  infant  should 
then  receive  the  money,  the  official  guardian  may  intervene  and 
apply  to  have  the  payment  out  stayed  until  the  infant  shall  have 
attained  her  majority. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

L.  C.  Utterson  Lumber  Co.  v.  H.  W.  Petrie  Limited. 

1908 

Sale  of  Goods — Conditional  Sale — Resale  by  Vendee  before  Payment  of  Price— 

Dec.  31.  Repossession  by  Vendors — Contract  of  Sale — Construction — Rights  against 

Subsequent  Purchasers — Judgment  against  Vendee — Merger — Election — 
Waiver — Conditional  Sales  Act — Laches. 

The  defendants  supplied  to  B.  certain  machinery  on  the  terms  contained  in  a 
written  order  signed  by  B.,  among  which  were:  that  payment  should  be 
made  in  instalments,  and  if  default  should  be  made  the  whole  amount  should 
become  due;  that  the  title  to  the  goods  should  not  pass  until  all  the  dues, 
terms,  and  conditions  of  the  order  should  have  been  complied  with;  that 
B.  should  not  sell  or  remove  the  goods  from  his  premises  without  the  de- 
fendants' consent  in  writing,  and  in  case  of  default  of  the  payments  or 
provisions  of  the  order,  and  without  affecting  B.'s  liability  for  purchase 
money,  the  defendants  should  be  at  liberty,  with  or  without  process  of  law, 
to  enter  upon  B.’s  premises  and  remove  the  goods,  and,  without  notice,  to 
sell  them  at  such  prices  as,  in  their  judgment,  were  advisable,  and  credit  B. 
with  the  same,  and  that  B.  should  forthwith  pay  the  deficiency,  if  any, 
arising  after  such  sale.  B.  installed  the  machinery  in  his  mill  in  1905, 
and  on  the  10th  October,  1906,  sold  the  mill,  including  the  machinery,  to 
M.,  who  on  the  19th  March,  1907,  sold  the  same  to  the  plaintiffs.  On  the 
18th  February,  1908,  the  defendants  took  the  machinery  out  of  the  plain- 
tiffs' possession  in  the  mill,  money  being  then  still  due  to  the  defendants 
under  the  contract.  Before  taking  possession,  the  defendants  recovered 
judgment  against  B.  for  the  amount  due  under  the  contract.  The  plaintiffs, 
asserting  that  they  were  purchasers  for  value  without  notice  of  the  de- 
fendants' rights,  brought  this  action  for  wrongful  removal: — 

Held,  (1)  that  the  original  indebtedness  was  not  merged  in  the  judgment 
quoad  the  security  provided  by  the  contract,  and  the  defendants  were  entitled 
to  retain  that  security  until  payment. 

(2)  That  by  suing  for  and  obtaining  judgment  for  the  purchase  money  the 
defendants  had  not  elected  to  treat  the  transaction  as  an  absolute  sale,  so 
as  to  waive  their  security.  McEntire  v.  Crossley,  [1895]  A.C.  457,  464, 
explained  and  distinguished. 

(3)  That  the  defendants'  rights  were  preserved  and  their  title  to  the  machinery 
continuously  asserted  by  having  affixed  thereto  a stamp  bearing  their 
name  and  address,  in  compliance  with  the  Conditional  Sales  Act,  R.S.O. 
1897,  ch.  49,  sec.  1;  and  there  was  no  evidence  of  laches,  but  the  contrary. 

Judgment  of  the  District  Court  of  Muskoka  affirmed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  the  District 
Court  of  Muskoka  dismissing  an  action  for  conversion  of  a shingle 
machine,  which  was  removed  by  the  defendants  from  the  plain- 
tiffs’ mill.  The  defendants  sold  the  machine  to  one  Bird,  sub- 
ject to  the  provisions  of  an  agreement  set  out  below,  and  the 
plaintiffs  asserted  title  by  purchase  from  Bird.  The  defendants 
took  the  machine  when  it  was  in  the  plaintiffs’  possession,  pur- 
porting to  act  under  the  agreement.  The  facts  are  more  fully 
stated  in  the  judgment. 


The  appeal  was  heard  by  a Divisional  Court  composed  of 
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Mulock,  C.J.Ex.D.,  Anglin  and  Clute,  JJ.,  on  the  11th  Decem- 
ber, 1908. 

W.  E.  Raney,  K.C.,  for  the  plaintiffs.  The  plaintiffs  are 
purchasers  for  value  without  notice  of  any  adverse  claim.  The 
defendants  have  recovered  a judgment  against  Bird  for  the  price 
of  the  machine.  The  original  debt  was  merged  in  the  judg- 
ment, and  the  defendants  lost  their  right  to  resume  possession, 
and  the  property  in  the  machine  passed  to  the  plaintiffs.  The 
burden  of  proof  that  the  sale  was  conditional  and  that  the  con- 
dition was  not  performed  is  on  the  vendor:  6 Am.  & Eng.  Encyc. 
of  Law,  2nd  ed.,  p.  481.  The  vendor  must  prove  not  only  the 
document,  but  that  all  things  have  happened  to  give  him  the 
right  to  take  possession.  The  plaintiffs  were  in  possession,  and 
had  the  apparent  ownership:  see  Leighton  v.  Stevens  (1841), 
19  Me.  154.  The  defendants,  by  recovering  judgment,  elected 
to  look  to  Bird,  and  waived  the  benefit  of  their  security:  McEntire 
V.  Crossley,  [1895]  A.C.  457,464;  Purtle  v.  Heney  (1896),  33  N.B.R. 
607;  Perkins  v.  Grohhen  (1898),  39  L.R.A.  815;  Heller  v.  Elliott 
(1882),  15  Vroom  (N.J.)  467;  Leatherhury  v.  Connor  (1891),  25 
Vroom  (N.J.)  172.  The  defendants’  laches  disentitled  them  to 
retake  the  machine:  Patten  v.  Smith  (1824),  5 Conn.  196;  Leather- 
hury V.  Connor,  supra.  Where  the  property  has  passed  into 
the  hands  of  a third  person,  there  must  be  a demand:  O’Rourke 
V.  Hadcock  (1889),  114  N.Y.  541,  550;  Hutchings  v.  Hunger  (1869), 
41  N.Y.  155. 

H.  E.  Rose,  K.C.,  for  the  defendants.  By  the  Conditional 
Sales  Act,  R.S.O.  1897,  ch.  149,  the  agreement  is  valid  against 
subsequent  purchasers  without  notice  if  filed  as  the  Act  provides 
or  if  the  name  of  the  vendor  is  on  the  chattel.  In  this  case  re- 
liance is  placed  on  the  name-plate  provision,  sec.  1.  On  the 
question  of  election  and  waiver,  the  only  two  authorities  cited 
which  touch  the  point  are  McEntire  v.  Crossley  and  Purtle  v. 
Heney.  The  remarks  of  Lord  Herschell  in  the  former  case  are 
obiter;  and  in  the  latter  case  the  expression  of  opinion  relied  on 
was  not  really  necessary  for  the  decision  of  the  case.  If  there 
is  no  authority,  the  case  must  be  decided  on  the  language  of  the 
contract.  Assuming  that  the  judgment  was  in  an  action  for 
the  purchase  money,  it  can  make  no  difference,  when  the  wording 
of  the  contract  is  considered.  I refer  to  American  Box  Machine 
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D.  C.  Co,  V.  Zentgraf  (1899),  45  N.Y.  App.  Div.  522;  Root  v.  Lord  (1851), 
1908  23  Vt.  568;  Thomason  v.  Lewis  (1893),  103  Ala.  426. 

Utterson  Raney,  iii  reply,  referred  to  Campbell  Printing  Press  and  Manu- 
Lumber  Co.  facturing  Co.  v.  Rockaway  Publishing  Co.  (1894),  27  Vroom  (N.J.) 

H.^W.  676. 

Petrie  Ltd. 


Muiock,  C..T.  December  31.  The  judgment  of  the  Court  was  delivered 
by  Mulock,  C.J.: — The  facts  of  the  case  are  as  follows: — 

One  H.  W.  Petrie  (whose  rights  are  now  vested  in  the  defen- 
dant company)  supplied  to  one  Bird  certain  mill  machinery,  on 
, the  terms  contained  in  a written  order  given  by  Bird  to  Petrie, 
bearing  date  the  16th  September,  1905,  the  material  provisions 
of  which  are  in  the  following  words: — 

'‘Toronto,  September  16th,  1905. 

"H.  W.  Petrie,  Toronto. 

"Please  ship  to  my  address  . . . one  Drake  shingle 

mill,  terms  $200.00,  $20.00  cash,  $30.00  in  30  days,  balance  3,  6, 
and  9 months,  with  6%  interest,  and  I hereby  agree  that  if  the 
above  machinery  . . . shall  not  be  settled  for  by  cash  and 
notes  according  to  said  terms  within  20  days  after  date  of  ship- 
ment or  if  default  shall  be  made  in  any  cash  payment  or  note, 
then  the  whole  amount  shall  become  due,  and  I for  value  received 
promise  to  pay  the  same  on  demand. 

"And  I further  agree  not  to  countermand  this  order,  and 
until  payment  in  full  of  the  purchase  money  the  said  machinery 
and  goods  shall  be  at  my  own  risk,  and  I will  insure  in  your  favour 
for  amount  sufficient  at  all  times  to  cover  your  interest  therein, 
and  upon  demand  will  assign  and  deliver  to  you  the  policy  of 
insurance,  and  should  I fail  to  do  so  within  10  days  after  receipt 
of  goods  you  are  at  liberty  and  are  hereby  instructed  to  insure 
them  as  per  this  agreement,  and  the  charges  and  costs  for  so  in- 
suring shall  become  part  of  this  indebtedness  and  be  added  to 
the  first  cash  payment,  and  the  title  in  the  said  machinery  and 
goods  . . . shall  not  pass  from  you  until  all  the  dues,  terms, 

and  conditions  of  this  order  . . . shall  have  been  fully  com- 

plied with  by  me,  and  until  all  moneys  payable  and  notes  given 
under  this  order  . . . have  been  fully  paid  and  satisfied, 

and  I will  not  sell  or  remove  any  of  the  said  machinery  or  goods 
from  my  premises  without  your  consent  in  writing  so  to  do,  and 
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in  case  of  default  of  the  payments  or  provisions  of  this  order 
. . . and  without  affecting  my  liability  for  purchase  money 
. . . you  are  at  liberty,  with  or  without  process  of  law,  to 
enter  upon  my  premises  and  take  down  and  remove  the  said 
machinery  and  goods  . . . and  I hereby  agree  to  deliver 

the  said  machinery  and  goods  to  you  in  like  condition  as  received, 
subject  to  ordinary  wear  and  tear  . . . and  you,  after  such 

removal,  may  without  notice  to  me  sell  said  machinery  and  goodfe 
at  such  prices  as  in  your  judgment  are  advisable,  and  credit  me 
with  same  . . . and  I agree  to  pay  to  you  forthwith  the 
deficiency,  if  any,  arising  after  such  sale.  . . . 

“And  I hereby  declare  . . . that  any  note  or  notes  or 

other  security  given  by  me  to  you  for  any  indebtedness  under 
this”  (order),  “or  any  part  thereof,  shall  be  collateral  thereto, 
and  that  all  payments  made  by  me  to  you  shall  be  applied  as  you 
desire.  ... 

“J.  M.  Bird.” 

On  the  terms  contained  in  this  order  Petrie  shipped  the 
machinery  in  question  to  Bird,  who  installed  it  in  his  lumber 
mill,  and  on  the  10th  October,  1906,  sold  the  mill,  including 
machinery,  to  Messrs.  Martin,  who,  on  the  19th  March,  1907, 
sold  the  same  to  the  plaintiffs.  On  the  18th  February,  1908, 
the  defendants  removed  the  machinery  in  question  from  the  mill 
of  the  plaintiffs,  whereupon  the  latter  brought  this  actioii  for 
damages  because  of  wrongful  removal. 

In  justification  of  their  action  the  defendants  say  that  at  the 
time  of  their  taking  possession  of  the  machinery  there  was  over- 
due and  unpaid  for  purchase  money  the  sum  of  $174,  whereby, 
and  by  reason  of  the  terms  of  the  order,  they  were  entitled  to 
resume  possession. 

Before  taking  possession  the  defendants  recovered  judgment 
against  Bird,  and  on  the  appeal  before  us  counsel  made  the  follow- 
ing admissions:  (1)  that  the  judgment  recovered  by  Petrie  against 
Bird  was  for  the  amount  due  by  Bird  under  the  contract;  and 
(2)  that  at  the  time  of  the  seizure  of  the  machine  money  was  due 
to  the  vendor  under  the  contract  and  was  still  due. 
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The  plaintiffs’  counsel  attacked  the  judgment  in  this  action 
on  the  following  grounds : — 
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(1)  That  the  action  of  the  defendants  in  recovering  judg- 
ment before  seizure  worked  a merger,  whereby  the  original  in- 
debtedness of  Bird  ceased  to  exist,  and,  consequently,  the  defen- 
dants lost  their  right  to  resume  possession  of  the  machine,  and 
the  property  in  it  thus  passed  to  the  plaintiffs. 

(2)  In  suing  for  and  obtaining  judgment  for  the  purchase 
money,  the  defendants  had  elected  to  treat  the  transaction  as 
an  absolute  sale. 

(3)  That  the  defendants  had  been  guilty  of  such  laches  in 
resuming  possession  as  to  disentitle  them,  as  against  the  plaintiffs, 
to  seize  the  machine. 

As  to  the  question  of  merger,  the  transaction  was  one  creating 
an  indebtedness  by  Bird  to  Petrie,  for  collaterally  securing  which 
the  latter  retained  the  property  in  certain  goods  to  which  he  was, 
under  certain  contingencies,  entitled  to  resort.  Recovery  of 
judgment  is  not  payment  of  the  indebtedness.  Its  simple  con- 
tract character  has  disappeared,  and  it  has  become  a debt  of 
record.  To  that  extent  only  has  there  been  a merger,  but  the 
original  indebtedness  still  exists,  and  imtil  payment  the  defendant 
is  entitled  to  retain  his  collateral  security:  Houlditch  v.  Desanges 
(1818),  2 Stark.  337;  Scrivener  v.  Great  Northern  R.W.  Co.  (1871), 
19  W.R.  388.  I therefore  am  unable  to  give  effect  to  Mr.  Raney’s 
first  objection. 

As  to  the  second,  that  the  defendants,  in  recovering  judg- 
ment for  the  whole  unpaid  purchase  money,  had  elected  to  treat 
the  case  as  one  of  actual  sale,  thus  waiving  their  collateral  security, 
McEntire  v.  Crossley,  [1895]  A.C.  457,  is  relied  upon,  particularly 
the  observations  of  Herschell,  L.C.,  at  p.  464,  where  he  is  reported 
as  follows:  ‘‘If  the  instalments  are  not  paid  as  provided  for,  or 
if  the  hirer,  or  intended  purchaser,  or  whatever  he  may  be  called, 
becomes  bankrupt,  then  there  is  a provision  in  the  agreement 
as  to  what  shall  happen:  Messrs.  Crossley  may  in  that  case  elect 
to  sue  for  the  remainder  of  the  instalments — to  treat  them  all 
as  at  once  payable  and  sue  for  them.  No  doubt  if  they  take 
that  course  they  elect  to  have  the  purchase  then  completed.  They 
could  not  sue  for  the  purchase-money  and  insist  that  the  property 
in  the  goods,  the  price  of  which  they  were  suing  for,  had  not  passed. 
But  that  is  merely  one  of  certain  alternative  courses  which  are 
open  to  Messrs.  Crossley.”  These  observations  are  not  to  be 
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construed  as  laying  down  the  unqualified  proposition  that  in  all 
cases  of  conditional  sales  of  chattels,  where  it  is  a term  that  the 
property  shall  not  pass  until  payment,  nevertheless  it  shall  pass, 
if  the  vendors  elect  to  sue  for  the  purchase  money,  but  are  merely 
a judicial  interpretation  of  the  terms  of  the  special  agreement 
entered  into  by  the  parties  to  that  action,  one  of  which  w^as,  not 
that  the  vendors  might  sue  for  the  purchase  money  and  at  the 
same  time  recover  possession  of  the  chattel,  but  that  they  might 
do  one  of  two  things  at  their  election,  namely,  call  in  and  sue 
for  the  whole  of  the  unpaid  purchase  money,  or,  ^‘instead  of  seeking 
to  recover  such  balance,  may,  if  they  think  fit,  seize  and  resume 
absolute  possession,”  etc. 

Here  the  terms  of  the  agreement  between  the  parties  are 
different,  and  in  case  of  Bird’s  default  the  defendants  are  not 
by  the  terms  of  the  contract  put  to  their  election,  but  are  left 
in  the  full  enjoyment  of  the  right  to  demand  payment  of  the 
purchase  money,  and  until  payment  to  resume  possession.  If 
the  general  proposition  contended  for  by  Mr.  Raney  were  the 
lawq  then  were  a vendor  to  resume  possession  and  thereafter  sue 
for  the  whole  purchase  money,  the  right  to  possession  would  at 
once  be  lost,  and  the  property  in  the  chattel  would  at  once  pass 
to  the  purchaser.  But  this  result  would  be  contrary  to  the  ex- 
press agreement  of  the  parties,  which  provides  that  ^Hhe  title 
. . . shall  not  pass  . . . until  all  moneys  payable  . . . 

have  been  fully  paid  . . . and  in  case  of  default  of  any  of 

the  payments  . . . and  without  affecting  my  liability  for 

purchase  money  . . . you  are  at  liberty  ...  to  remove 

the  said  machinery,”  etc. 

Thus  it  was  expressly  agreed  between  the  parties  that  the 
defendants  might  resume  possession  without  thereby  affecting 
Bird’s  liability  for  the  purchase  money — that  is,  the  vendor  was 
to  be  entitled  to  possession  until  payment  of  the  purchase  money. 
For  these  reasons  the  case  of  McEntire  v.  Crossley  has,  in  my 
opinion,  no  application,  and  the  second  objection  fails. 

As  to  the  question  of  laches,  it  appears  that,  in  respect  of  the 
machine  in  question,  Petrie  complied  with  the  provisions  of  R.S.O. 
1897,  ch.  149,  sec.  1,  ‘^An  Act  respecting  Conditional  Sales  of 
Chattels,”  by  having  affixed  to  the  machine  a stamp  bearing  his 
name  and  address.  This  was  notice  to  the  world  of  his  title  to 
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the  chattel;  and,  so  long  as  it  remained  so  affixed,  nothing  more 
happening,  it  was  a continuous  assertion  of  title  in  Petrie,  and 
preserved  his  rights. 

There  is  no  evidence  of  conduct  on  the  part  of  Petrie  or  the 
defendant  company  doing  away  with  the  effect  given  by  the 
statute  to  compliance  with  its  provisions.  What  is  laches  being 
a question  of  fact,  and  here  there  being  no  evidence  whatever  of 
laches,  but,  on  the  contrary,  evidence  wholly  disproving  laches, 
the  third  ground  of  appeal  fails;  and  this  appeal  should,  I think, 
be  dismissed  with  costs. 


E.  B.  B. 


[IN  CHAMBERS.] 

In  re  Ferguson. 

Assignment  for  Creditors — Examination  of  Assignor — Service  of  Appointment — 

Sufficiency  of — Motion  to  Commit — Enlargement — Waiver — R.S.O.  1897, 

ch.  147,  secs.  34,  35,  37,  suh-sec.  1. 

On  the  examination  of  an  assignor  for  creditors  under  the  Act  respecting 
Assignments  and  Preferences,  R.S.O.  1897,  ch.  147,  secs.  34,  35,  37,  sub- 
sec. 1,  it  is  sufficient  to  serve  a copy  of  the  appointment  of  the  special 
examiner  upon  the  assignor,  and  it  is  not  necessary  to  shew  him  the  original 
appointment  unless  sight  of  it  is  demanded. 

On  a motion  to  commit  for  failure  to  attend  such  an  examination,  an  adjourn- 
ment of  the  motion,  at  the  request  of  the  assignor’s  solicitor,  on  an  under- 
taking that  the  assignor  would  submit  himself  for  examination  at  his  own 
expense,  and  that,  on  default,  the  order  should  go,  is  a complete  waiver 
to  any  such  objection  to  the  regularity  of  service  of  the  appointment. 

This  was  a motion  on  behalf  of  the  assignee  for  creditors  to 
commit  the  respondent  for  failure  to  attend  at  his  examination  under 
sec.  34  of  the  Assignments  and  Preferences  Act,  R.S.O.  1897,  ch.  147. 

The  motion  was  argued  before  Meredith,  C.  J.  C.  P.,  in 
Chambers,  on  November  3rd,  1908. 

J.  F.  Hollis,  for  the  motion. 

No  one  contra. 


November  27.  Meredith,  C.J.: — ^This  is  a motion  to  commit 
the  respondent,  who  has  made  an  assignment  under  the  provisions 
of  the  Revised  Statute  respecting  Assignments  and  Preferences, 
and  upon  whom  an  appointment  of  a special  examiner  had  been 
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served  for  his  examination  under  the  provisions  of  sec.  34  of  that 
Act,  for  his  failure  to  attend  pursuant  to  the  appointment. 

A copy  of  the  appointment  and  not  the  original  was  served  upon, 
and  the  original  appointment  was  not  shewn  to,  the  assignor  at  the 
time  of  service. 

Section  35  provides  that  the  rules  and  procedure  of  the  High 
Court  for  the  examination  of  judgment  debtors  shall,  as  far  as  may 
be,  apply  to  the  examination  of  the  assignor  as  if  he  were  a judg- 
ment debtor. 

Consolidated  Rule  906  provides  that  a person  liable  to  be  ex- 
amined under  Rules  900  and  904,  which  deal  with  the  examination 
of  a judgment  debtor  as  well  as  certain  other  persons,  shall  be 
served  with  the  appointment  signed  by  the  Judge  or  officer  making 
it,  and  if  this  Rule  is  made  by  sec.  35  to  govern,  the  appointment  was 
not  properly  served. 

Sub-section  1 of  sec.  37,  however,  provides  that  ‘^any  person 
liable  to  be  examined  under  sec.  34  may  be  served  with  an  appoint- 
ment signed  by  the  Judge  or  officer,  or  a copy  thereof,”  and  must 
be  taken,  I think,  to  authorize  the  service  of  a copy  of  the  appoint- 
ment, notwithstanding  the  provisions  of  sec.  35  and  of  Consolidated 
Rule  906,  the  application  of  the  rule  being  excluded  by  the  provis- 
ions of  the  sub-section  I have  quoted. 

Consolidated  Rule  333  renders  it  unnecessary,  except  in  the 
cases  of  arrest  or  attachment,  to  the  regular  service  of  any  writ, 
order,  or  other  original  document,  that  the  original  shall  be  shewn 
unless  sight  of  it  is  demanded. 

The  original  of  this  Rule  is  Rule  134  of  Trinity  term,  1856,  which 
dealt  only  with  the  service  of  orders;  and  in  Imperial  Bank  v. 
Dickey  (1880),  8 P.R.  246,  it  was  held  that  it  rendered  unnecessary 
to  regular  service  of  an  order  for  the  examination  of  a judgment 
debtor  that  the  original  order  should  be  exhibited  at  the  time  of 
service  unless  that  is  demanded  by  the  person  served ; and  it  follows 
that  the  same  ruling  should  obtain  under  the  Consolidated  Rule 
where  the  document  served  is  an  appointment  for  the  examination 
of  a judgment  debtor,  and  therefore  of  an  appointment  for  the  ex- 
amination of  an  assignor  under  sec.  34. 

If  the  service  of  the  appointment  had  been  irregular,  any  diffi- 
culty in  the  applicant’s  way  would  be  removed  owing  to  the  fact 
that  this  motion  on  its  return  was  at  the  request  of  the  respondent’s 
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solicitor  adjourned  on  the  undertaking  that  the  respondent  would 
submit  himself  for  examination  on  forty-eight  hours ^ notice  to  his 
solicitor  at  his  own  expense,  and  that  in  default  of  his  so  doing  the 
order  for  committal  might  be  made,  as  the  respondent  did  not  comply 
with  the  terms  of  the  undertaking. 

An  order  will  therefore  go  for  the  committal  of  the  respondent 
to  the  common  gaol  of  the  county  of  York  for  thirty  days. 

The  issue  of  the  order  will  be  suspended  for  ten  days,  and  if  in 
the  meantime  the  respondent  submits  himself  for  examination  and 
pays  the  costs  of  the  application,  which  I fix  at  $10,  the  order 
will  not  be  issued. 

A.  H.  F.  L. 


[IN  THE  COURT  OF  APPEAL.] 

C.  A.  Rex  V.  Reid. 

1908 

Intoxicating  Liquors — Liquor  License  Act — Second  Offence — Conviction  hy 

2Q  Same  Magistrates — Evidence  of  Previous  Conviction — Habeas  Corpus  Pro- 

ceedings— Right  of  Appeal  by  Crown — R.S.O.  1897,  ch.  83,  sec.  6. 

The  defendant  was  convicted  of  a second  offence  against  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245,  by  the  same  magistrates  who  had  tried  and  con- 
victed him  of  the  first  offence.  The  magistrates,  however,  followed  accu- 
rately the  directions  of  sec.  101  of  the  Act,  first  inquiring  concerning  the 
subsequent  offence  only,  of  which  the  defendant  was  found  guilty,  ahd 
then,  and  not  before,  asking  him  whether  he  had  been  previously  convicted, 
to  which  he  answered  that  he  had  been: — 

Held,  that  the  conviction  was  valid. 

Rex  V.  Nurse  (1904),  7 O.L.R.  418,  distinguished. 

Held,  also,  that  an  appeal  lies  at  the  instance  of  the  Crown,  under  sec.  121  of 
the  Liquor  License  Act,  against  the  decision  of  a Judge  discharging  a 
prisoner  from  custody  upon  an  application  made  under  the  Habeas  Corpus 
Act,  and  that  to  such  a case  the  provisions  of  sec.  6 of  that  Act  do  not 
apply. 

This  was  an  appeal  on  behalf  of  the  Crown,  under  sec.  121 
of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  from  the  decision  of 
Clute,  J.,  on  a habeas  corpus  application,  discharging  the  defen- 
dant from  custody  after  his  commitment  to  gaol  upon  a convic- 
tion for  selling  intoxicating  liquor  without  a license.  The  con- 
viction was  for  a second  offence,  and  was  made  by  the  same  justices 
who  had  made  the  first  conviction,  which  w^as  contended,  on 
behalf  of  the  defendant,  to  be  contrary  to  the  provisions  of  sec. 
101  of  the  Act,  the  material  part  of  which  is  as  follows: — 

101.  The  proceedings  upon  any  information  for  committing 
^n  offence  against  any  of  the  provisions  of  the  Act,  in  case  of  a 
previous  conviction  being  charged,  shall  be  as  follows: 
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(1)  The  justices  or  police  magistrate  shall,  in  the  first  instance, 
inquire  concerning  such  subsequent  offence  only,  and  if  the  accused 
be  found  guilty  thereof,  he  shall  then,  and  not  before,  be  asked 
whether  he  was  so  previously  convicted,  as  alleged  in  the  informa- 
tion, and  if  he  answers  that  he  was  so  previously  convicted,  or 
stands  mute  of  malice  or  does  not  answer  directly  to  such  ques- 
tion, the  justices  or  police  magistrate  shall  then  inquire  concerning 
such  previous  conviction  or  convictions. 

The  appeal  was  heard  on  October  7,  1908,  by  Moss,  C.J.O., 
OsLER,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

J.  R.  Cartwright,  K.C.,  Deputy  Attorney-General,  and  Edward 
Bayly,  for  the  Crown.  The  language  of  sec.  101  should  not  be 
stretched  beyond  its  plain  meaning.  A similar  provision  was 
held  to  be  directory  only  in  Regina  v.  Brown  (1888),  16  O.R.  41, 
at  p.  48.  The  case  of  Rex  v.  Nurse  (1904),  7 O.L.R.  418,  does 
not  apply  to  the  facts  of  the  present  case. 

J.  B.  Mackenzie,  for  the  defendant.  The  Crown  has  no  right 
of  appeal  where  the  prisoner  has  received  his  discharge  under 
the  Habeas  Corpus  Act.  There  is  no  appeal  to  this  Court  from 
the  decision  of  a Judge  sitting  in  Chambers  under  sec.  121  of  the 
Liquor  License  Act.  The  words  of  the  statute  should  receive 
a strict  construction:  Taylor  v.  Scott  (1899),  30  O.R.  475;  Cox 
V.  Hakes  (1890),  15  App.  Cas.  506.  Regina  v.  Brown  is  in  apparent 
conflict  with  Regina  v.  Edgar  (1887),  15  O.R.  142,  but  the  latter 
case  was  followed  in  Rex  v.  Nurse.  Falconer  v.  King,  [1905] 
2 K.B.  76,  at  pp.  80-81,  was  also  referred  to. 

October  19.  Osler,  J.A.: — This  was  an  appeal  on  behalf 
of  the  Crown,  under  sec.  121  of  the  Liquor  License  Act,  R.S.O., 
ch.  245,  from  the  decision  of  Clute,  J.,  discharging  the  defendant 
out  of  the  custody  of  the  keeper  of  the  common  gaol  of  the  county 
of  Hastings,  where  he  was  detained  under  a warrant  of  commit- 
ment issued  upon  a conviction  for  selling  liquor  without  license. 
The  conviction  was  for  a second  offence,  and  the  defendant  was 
ordered  to  be  imprisoned  for  a period  of  four  months,  pursuant  to 
sec.  72  of  the  Act.  Having  been  brought  up  on  a writ  of  habeas 
corpus,  he  was  discharged,  the  learned  Judge  holding,  as  it  is  said, 
that  the  conviction  was  illegal.  There  is  no  written  note  or 
report  of  the  judgment,  and  the  only  objection  taken  before  us 
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to  the  validity  of  the  conviction  was  that  it  could  not  be  made 
as  it  was,  in  fact,  made  by  the  justices  who  had  made  the  first 
conviction,  inasmuch  as  the  fact  of  the  first  conviction  was  provable 
only  after  the  conviction  on  the  later  charge,  and  in  one  of  the 
two  ways  provided  by  the  Act,  while  here  the  magistrates  who 
made  the  second  conviction  necessarily  knew,  while  they  were 
engaged  in  tr}dng  the  charge,  independently  of  the  allegation 
in  the  information,  of  the  fact  of  the  existence  of  the  former,  and 
may  thus  have  been  improperly  influenced  in  their  decision  con- 
trary to  the  supposed  object  and  intention  of  sec.  101  (1)  of  the 
Act,  which  expressly  excludes  any  inquiry  into  the  fact  of  a prior 
conviction  until  after  a finding  that  the  accused  is  guilty  of  the 
charge  then  under  trial. 

It  was  contended  by  Mr.  Mackenzie  that  no  appeal  lay  at 
the  instance  of  the  Crown,  the  only  appeal  given  by  the  Habeas 
Corpus  Act,  R.S.O.  ch.  83,  sec.  6,  being  in  favour  of  the  applicant 
for  the  writ  when  his  discharge  is  refused  and  he  is  again  remanded 
into  custody.  We  cannot  agree  with  this  contention.  A special 
right  of  appeal  is  given  by  the  plain  words  of  sec.  121  of  the  Liquor 
License  Act  in  cases  arising  upon  convictions  made  under  that 
Act,  from  any  judgment  or  decision  of  the  High  Court  or  a Judge 
thereof  upon  any  application  to  quash  a conviction  made  under 
the  Act,  “or  to  discharge  a prisoner  who  is  held  in  custody  under 
any  such  conviction,  whether  such  conviction  is  quashed  or  the 
prisoner  discharged  or  the  application  is  refused,”  the  only  qualifi- 
cation being  that,  when  the  judgment  is  that  of  a single  Judge  or  of 
a unanimous  Court,  the  Attorney-General  shall  certify,  as  he 
has  done  here,  that  the  point  in  dispute  is  of  sufficient  importance 
to  justify  the  case  being  appealed.  In  such  a case  as  this,  the 
provisions  of  sec.  6 of  the  Habeas  Corpus  Act  are  inapplicable, 
and,  however  contrary  to  our  old  ideas  of  the  final  effect  of  the 
discharge  or  acquittal  of  an  accused  person  the  more  recent  enact- 
ment may  be,  its  terms  are  too  plain  to  be  disregarded,  and  it  is 
difficult  to  say  (if  it  were  necessary  to  say  anything  about  it) 
that,  for  the  purpose  of  securing  the  proper  administration  of 
such  an  Act  as  the  Liquor  License  Act,  such  a provision  is  not 
an  entirely  just  and  desirable  one. 

Then  as  to  the  merits,  the  convicting  justices  appear  to  have 
followed  accurately  the  directions  of  sec.  101.  They  first  in- 
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quired  concerning  the  subsequent  offence  only,  and,  having  con- 
victed the  defendant,  they  then,  and  not  before,  asked  him  whether 
he  had  been  previously  convicted,  as  charged  in  the  information. 
He  answered  that  he  had  been,  and,  having  done  so,  the  statutory 
sentence  was  imposed. 

There  is  nothing  in  the  Act  in  question,  or  any  other  Act,  which 
forbids  the  magistrates  who  heard  and  convicted  of  the  first  charge 
from  trying  the  second,  and,  in  the  absence  of  any  such  provision, 
we  have  no  right  to  say  that  they  are  disqualified — a result  which 
might  lead  to  very  great  inconvenience.  It  must  be  assumed 
that  magistrates  will  act  honestly  upon  the  legal  evidence  of  the 
charge  then  before  them,  nor  can  I see  that  the  disadvantage  to 
accused  is  substantially  greater  than  if  he  were  being  tried  before 
a bench  differently  constituted,  as  the  latter  would  also  necessarily 
know  from  the  information  on  which  that  charge  is  brought  that 
a previous  conviction  is,  as  it  must  be,  charged  therein.  All  that 
is  required  is  that  they  shall  not  inquire  into  that  conviction  or 
enter  upon  evidence  of  it  until  they  have  convicted  upon  the 
charge  they  are  trying.  The  contravention  of  this  prohibition 
was  the  defect  in  the  proceedings  in  the  case  of  Rex  v.  Nurse  (1904), 
7 O.L.R.  418.  I see  no  reason  to  say  that  that  case  was  not  well 
decided,  but  it  is  quite  different  from  and  cannot  rule  the  present. 
Whether  a person  who  tenders  himself  as  a witness  on  his  own 
behalf  on  a prosecution  of  this  kind  may  be  cross-examined  as  to 
previous  convictions,  and  have  them  proved  against  him,  for 
the  purpose  of  discrediting  him,  if  he  denies  them,  may  be  open 
to  consideration,  notwithstanding  Rex  v.  D^Aoust  (1902),  3 O.L.R. 
653,  which  was  an  indictment  for  robbery;  but  as  to  this  I express 
no  opinion.  See  Charnock  v.  Merchant,  [1900]  1 Q.  B.  474,  and 
Rex  V.  Nurse,  supra. 

Since  the  argument  Mr.  Mackenzie  has  referred  us  to  several 
cases,  all  of  which  I have  read.  The  only  one  which  seems  to 
require  notice  is  Ex  parte  Edgar  (1892),  31  N.B.R.  128.  The 
point  intended  to  be  suggested  was  not  taken  on  the  argument 
here  or  below,  and,  I suppose,  is  that  it  was  not  proved  that  the 
second  offence  was  committed  on  a different  day  from,  and  after 
information  laid  for  the  first  offence:  sec.  101  (4).  In  the  case 
cited  (which  arose  upon  the  Canada  Temperance  Act),  it  was 
consistent  with  the  dates  of  the  convictions  and  with  the  dates 
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averred  therein  as  those  between  which  the  offences  charged 
had  been  committed,  that  they  had  been  committed  on  the 
same  day,  and  therefore  it  was  essential,  if  the  defendant  was 
to  be  penalized  under  the  section  of  the  Temperance  Act 
corresponding  with  sec.  101  of  the  Liquor  License  Act,  as  upon  a 
conviction  for  a second  or  third  offence,  to  prove  when  the 
information  for  the  previous  offence  was  laid. 

Here  the  circumstances  of  the  case  conclusively  shew  that  the 
information  for  the  first  offence  was  laid  before  the  commission 
of  the  second  offence,  and  that  they  could  not  have  occurred  on 
the  same  day. 

The  appeal  must  be  allowed,  but  the  Deputy  Attorney-General 
very  properly  said  that  there  was  no  intention  to  further  enforce 
the  commitment. 

Meredith,  J.A. : — Exceptional  legislation,  in  regard  to  procedure 
in  the  Courts  in  several  respects,  is  a feature  of  the  Liquor  License 
Act,  and  seems  to  have  been  deemed  necessary  for  its  due  enforce- 
ment; and  so  it  should  not  be  a matter  of  surprise  if  it  be  found 
that,  under  its  provisions,  an  appeal  is  given  in  habeas  corpus 
proceedings  to  test  the  legahty  of  imprisonment  under  its  pro- 
visions, though  such  an  appeal  may  not  generally  he.  The  words 
of  sec.  121  of  that  Act  are  very  comprehensive,  giving  an  appeal 
to  this  Court  from  “any  judgment  or  decision  of  the  High  Court 
or  a Judge  thereof,  upon  any  application  ...  to  discharge 
a prisoner  who  is  held  in  custody  under  any  conviction  made 
under  the  Act,”  words  which  plainly  include  such  a case  as  this; 
and,  having  regard  to  such  exceptional  legislation,  there  seems 
to  me  to  be  no  sufficient  reason — ^indeed,  no  reasonable  excuse — 
for  excluding  a discharge  in  habeas  corpus  proceedings  from  the 
provisions  of  the  section.  The  argument  that  they  are  not  within 
its  meaning,  because  habeas  corpus  proceedings  may  be  had  at 
Chambers,  has  no  weight.  A Judge  of  the  High  Court  is  none 
the  less  such  a Judge  when  sitting  in  Chambers.  The  Act,  there- 
fore, warrants  the  appeal  in  Reid’s  case,  as  well  as  in  the  other. 

The  objections  to  the  convictions  are  likewise  without  any 
weight.  The  accused  was  not  called  upon  to  answer  the  allega- 
tion of  a previous  conviction  until  after  he  had  been  found  guilty 
of  the  substantive  offence  with  which  he  was  charged,  and  he 
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then  admitted  the  former  conviction,  so  that  there  was  nothing 
more  to  be  tried;  and,  as  the  penalty  was  one  fixed  by  the  statute, 
and  one  in  no  way  in  the  discretion  or  control  of  the  magistrate, 
no  prejudice  of  the  magistrate,  if  there  had  been  any,  could  by 
any  possibility  have  affected  the  accused,  even  if  we  assumed, 
without  any  evidence  of  it,  the  admission  of  evidence  of  the  former 
conviction. 

The  views  of  the  Divisional  Court  were  right,  and  so  the  appeal 
in  the  Wellman  case  should  be  dismissed;  while  those  of  Clute, 
J.,  were  wrong,  and  so  the  appeal  in  Reid's  case  should  be  allowed. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

G.  G. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  V.  Wellman. 

C.  A. 

Intoxicating  Liquors — Liquor  License  Act — Second  Offence — Conviction  hy  Same  1908 
Magistrates — Certificate  of  First  Conviction — Effect  of.  

The  defendant  was  convicted  of  a second  offence  against  the  Liquor  License 
Act  by  the  same  justices  who  had  made  the  former  conviction,  as  in  the 
case  Rex  v.  Reid,  ante  p.  578,  and  it  further  appeared  that  among  the  papers 
returned  upon  the  certiorari  was  a certificate  of  the  fact  of  the  previous 
conviction,  signed  by  the  justices,  but  it  did  not  appear  that  any  use  was 
made  of  the  certificate  at  the  trial: — 

Held,  that  the  conviction  was  valid. 

This  was  an  appeal  by  the  defendant  from  the  order  of  a 
Divisional  Court  dismissing  the  defendant’s  application  to  quash 
a conviction  for  selling  intoxicating  hquors  without  license,  and 
imposing  a sentence  of  four  months’  imprisonment,  as  for  a 
second  offence. 

The  appeal  was  heard  on  October  7,  1908,  by  Moss,  C.J.O., 

OsLER,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

/.  B.  Mackenzie,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  Deputy  Attorney-General,  and  Edward 
Bayly,  for  the  Crown. 


October  19.  Osler,  J.A. : — Appeal  by  the  defendant  from  the 
judgment  of  a Divisional  Court  dismissing  the  defendant’s  applica- 
tion to  quash  a conviction  for  selhng  liquor  without  license,  and 
imposing  a sentence  of  four  mionths’  imprisonment  as  for  a second 
offence. 
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The  Attorney-General  certified  that  the  point  in  dispute  was 
of  sufficient  importance  to  justify  an  appeal. 

The  point  in  question  is  the  same  as  that  which  has  been  dealt 
with  in  my  judgment  in  The  King  v.  Reid,  namely,  that  the 
convicting  justices  were  the  same  justices  who  had  made 
the  former  conviction.  The  defendant,  upon  his  conviction 
for  the  subsequent  offence,  was  asked  by  the  justices,  pur- 
suant to  sec.  101  (1)  of  the  Liquor  License  Act,  whether  he 
had  been  previously  convicted,  as  charged  in  the  information, 
and,  upon  his  answering  that  he  had  been  so  convicted,  the  sen- 
tence of  four  months’  imprisonment  was  imposed,  as  required 
by  sec.  72.  The  only  additional  fact  proved  and  relied  upon 
by  the  appellant  was  that  among  the  papers  returned  upon  the 
certiorari  was  a certificate,  signed  by  the  justices,  dated  the  21st 
February,  1908,  of  the  fact  of  the  previous  conviction,  which 
might  have  been  used  for  proof  thereof,  under  the  provisions 
of  sec.  101  (2),  if  the  defendant  had  not  admitted  the  conviction. 
The  trial  and  conviction  upon  the  subsequent  charge  took  place 
on  the  28th  February. 

For  the  reasons  given  in  The  King  v.  Reid,  this  appeal  must 
be  dismissed.  It  • does  not  appear  that  any  use  was  made 
at  the  trial  of  the  second  charge  of  the  certificate  in  ques- 
tion, or  that  any  inquiry  was  entered  upon  or  question  put 
respecting  the  first  conviction  until  after  the  second  trial  had  taken 
place.  If  the  same  justices  had  jurisdiction  to  try  both  charges, 
as  we  think  they  had,  the  fact  that  they  had  made  out  and  signed 
the  certificate  at  the  time  they  did,  no  use  having  been  made 
of  it,  would  be  of  no  greater  import  than  a certificate  so  signed 
of  a previous  conviction  made  by  different  justices  for  the  pur- 
pose of  being  used  in  evidence,  if  necessary,  after  a second  con- 
viction by  others.  The  result  might  have  been  different  could 
it  have  been  shewn  that  the  certificate  had  been  put  in  or  made 
use  of  in  any  way  during  the  trial,  but  the  record  of  the  proceed- 
ings refutes  any  inference  of  that  kind.  The  appeal  must  be 
dismissed. 


Meredith,  J.A.,  concurred,  his  reasons  being  set  forth  in  his 
judgment  in  Rex  v.  Reid,  ante,  p.  582. 

► Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  also  concurred. 


G.  G. 
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[DIVISIONAL  COURT.] 

Mercer  v.  Canadian  Pacific  Railway  Company. 


Railways — Carriage  of  Goods — Special  Contract  Limiting  Liability — Negligence 
— Notice  of  Loss — Omission  to  Give — Railway  Act,  R.S.C.  1906,  ch.  37, 
secs.  284  (7),  340. 

By  sec.  284  (7)  of  the  Railway  Act,  R.S.C.  1906,  ch.  37:  “Every  person 
aggrieved  by  any  neglect  or  refusal  of  the  company  to  comply  with  the 
requirements  of  this  section  shall,  subject  to  this  Act,  have  an  action  therefor 
against  the  company,  from  which  action  the  company  shall  not  be  relieved 
by  any  notice,  condition  or  declaration,  if  the  damage  arises  from  any 
negligence  or  omission  of  the  company  or  its  servants.”  By  sec.  340:  “No 
contract,  condition,  by-law,  regulation,  declaration  or  notice  made  or  given 
by  the  company,  impairing,  restricting  or  limiting  its  liability  in  respect  of 
the  carriage  of  any  traffic,  shall,  except  as  hereinafter  provided,  relieve  the 
company  from  such  liability,  unless  such  class  of  contract,  condition,  by- 
law, regulation,  declaration  or  notice  shall  have  been  first  authorized  or 
approved  by  order  or  regulation  of  the  Board.  (2)  The  Board  may  in  any 
case,  or  by  regulation,  determine  the  extent  to  which  the  liability  of  the 
company  may  be  so  impaired.” 

The  defendants  received  from  the  plaintiff  a mare,  with  other  animals,  to  be 
carried  from  a station  on  their  line  of  railway  in  Ontario  to  a point  in  British 
Columbia,  under  a special  contract,  which  had  been  approved  of  by  the 
Railway  Board,  (which  the  plaintiff  signed)  .Under  this  contract  the  animals 
were  carried  at  a lower  rate  than  the  company  were  entitled  to  charge. 
The  contract  contained  a provision  that  the  defendants  should  in  no  case 
be  responsible  for  any  amount  exceeding  $100.00  for  the  loss  of  any  one 
horse,  or  a proportionate  sum  in  any  one  case  for  injuries  to  same,  and  that 
any  loss  or  damage  should  be  computed  and  paid  for  on  such  basis.  There 
was  a further  provision  relieving  the  company  from  liability,  “unless  a 
written  notice,  with  the  full  particulars  of  the  loss  or  damage  and  of  the 
claim  to  be  made  in  respect  thereof,  is  delivered  to  the  station  agent  at  the 
said  point  of  delivery  within  24  hours  after  the  said  property,  or  some  part 
of  it,  has  been  delivered.” 

During  the  carriage  on  the  railway,  the  mare  was,  through  the  defendants’ 
negligence,  seriously  injured.  Before  the  consignment  arrived  at  its  des- 
tination the  plaintiff,  finding  that  the  mare  was  permanently  injured,  by 
the  permission  of  the  railway  superintendent  there,  removed  the  mare 
from  the  car  at  an  intermediate  station  and  sold  her  at  a loss,  the  remainder 
of  the  shipment  being  carried  on  to  the  place  of  delivery.  No  notice  of  the 
loss  was  given  there  to  the  company’s  official  within  the  24  hours: — 

Held,  that  notwithstanding  the  loss  was  sustained  through  the  defendants’ 
negligence,  the  special  contract  was  binding  on  the  plaintiff,  so  that  in  no 
event  could  he  recover  more  than  the  proportionate  part  of  $100;  but  that 
the  omission  to  give  the  required  notice  relieved  the  company  from  all 
liability. 

Robertson  v.  Grand  Trunk  R.W . Co.  (1895),  24  S.C.R.  611,  followed;  St.  Mary’s 
Creamery  Co.  v.  Grand  Trunk  R.W.  Co.  (1904),  8 O.L.R.  1,  distinguished. 
.Judgment  of  the  county  court  of  the  county  of  Grey  affirmed. 

This  was  an  appeal  from  the  judgment  of  the  county  Judge 
of  the  county  of  Grey  in  an  action  tried  on  June  9th,  1908. 

The  action  was  brought  to  recover  damages  for  an  injury 
to  a mare,  belonging  to  the  plaintiff,  shipped  by  him  from 
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Markdale  Station,  Ontario,  to  New  Westminster,  British 
Columbia. 

I.  B.  Lucas,  for  the  plaintiff. 

Shirley  Denison,  for  the  defendants. 

The  defendants  admitted  negligence,  and  the  whole  question 
was  as  to  the  defendants’  liability  under  the  conditions  of  the 
shipping  bill. 

The  learned  county  court  Judge,  after  setting  out  the  facts 
and  the  conditions  of  the  shipping  bill,  and  discussing  the  authori- 
ties, was  of  the  opinion  that,  if  the  plaintiff  was  entitled  to  any 
sum,  he  would  be  entitled  to  $100,  but  as  he  had  omitted  to  give 
the  notice  of  the  loss  or  damage  sustained  by  him  to  the  station 
agent  at  the  point  of  delivery  within  24  hours  as  required 
by  the  conditions,  the  defendants  were  not  liable,  and  he  entered 
judgment  in  their  favour. 

From  this  judgment  the  plaintiff  appealed  to  a Divisional 
Court. 

On  October  7th,  1908,  the  appeal  was  heard  before  Falcon- 
BEiDGE,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

W.  H.  Wright,  for  the  appellants.  Before  proceeding  with 
the  argument,  he  asked  that  certain  letters  which  passed  between 
the  plaintiff  and  the  officials  of  the  company  should  be  admitted,  as 
shewing  a waiver  on  the  defendants’  part  of  the  necessity  to  give 
notice. 

Shirley  Denison,  contra,  objected  to  their  admission,  but  urged 
that,  if  admitted,  the  defendants  should  have  the  right  to  fur- 
nish explanatory  evidence.  The  Court  decided  to  admit  the 
letters,  provisionally  but  in  any  case  subject  to  the  right  asked 
for  by  the  defendants;  and  the  argument  proceeded. 

W.  H.  Wright.  The  defendants  admit  negligence,  and  therefore 
they  are  precluded,  under  sec.  284  (7)  of  the  Railway  Act,  R.S.C.  1906, 
from  setting  up  the  condition  in  the  shipping  bill  limiting  their  lia- 
bility. The  condition  must  be  read  as  if  it  contained  the  words  pro- 
vided there  is  no  negligence : ” St.  Mary’s  Creamery  Co.v.  Grand  Trunk 
R.W.  Co.  (1904),  8 O.L.R.  1;  Price  v.  Union  Lighterage  Co.,  [1904] 

1 K.B.  112;  Booth  v.  Canadian  Pacific  R.W.  Co.  (1906),  7 O.W.R. 
^93  ; Costello  v.  Grand  Trunk  R.W.  Co.  (1906),  7 O.W.R.  846; 
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Mason  v.  Grand  Trunk  R.W.  Co.  (1875),  37  U.C.R.  163.  The 
words  contained  in  sec.  284,  ^^subject  to  this  Act,’’  are  relied  on 
as  incorporating  sec.  340  with  it,  under  which  the  contract  must 
be  approved  by  the  Board  of  Railway  Commissioners,  and,  having 
been  so  approved,  the  restrictions  contained  in  sec.  284  (7)  do 
not  apply.  The  object,  however,  of  sec.  340  is  not  to  limit  the 
protection  affirmed  by  the  first-named  section.  All  the  Board 
could  do  was  to  affirm  a contract  which  the  defendants  could, 
under  the  Act,  legally  make.  If  they  in  terms  attempted 

to  confirm  a contract  which  relieved  the  Company  where 

negligence  was  proved,  they  would  clearly  be  exceeding 
their  jurisdiction.  There  was  no  necessity  of  giving  notice 
at  New  Westminster.  What  took  place  at  Cardwell  Junc- 

tion and  Calgary  clearly  amounted  to  a waiver  or  dispensation 
of  such  notice.  The  correspondence  asked  to  be  now  admitted 
clearly  shews  this.  It  was  impossible  for  the  plaintiff  to  have 
given  notice  at  New  Westminster:  Sheppard  v.  Canadian  Pacific 
R.W.  Co.  (1908),  16  O.L.R.  259. 

Shirley  Denison,  for  the  respondents.  The  rate  at  which 

the  goods  were  carried  was  a special  rate  given  to  the  plaintiff, 
and  by  virtue  of  such  special  rate,  which  was  a lower  rate,  the 
defendants  contracted  for  a limitation  of  liability — namely,  that 
the  liability  was  not  to  exceed  $100  for  each  horse.  The  defen- 
dants admit  that  there  was  negligence,  but  say  that  the  defendants 
could  only  be  liable  to  the  amount  stipulated  for  in  the  special 
contract:  This  is  clearly  laid  down  in  Robertson  v.  Grand  Trunk 
R.W.  Co.,  (1895)  24  S.C.R.  611;  and,  being  a decision  of  the  Supreme 
Court,  this  Court  will,  be  governed  by  it.  The  case  of  St. 
Mary’s  Creamery  Co.  v.  Grand  Trunk  R.W.  Co.,  8 O.L.R.  1, 
in  no  way  interferes  with  this  decision,  but,  in  fact,  recognizes 
it.  No  such  contract  as  is  here  set  up  was  set  up  in  that  case. 
See  also  Baxter  v.  Royal  Mail,  [1908]  1 K.B.  196,  affirmed,  [1908] 
2 K.B.  626.  The  company  were  entitled  to  the  twenty-four 
hours’  notice.  The  correspondence  does  not  help  the 
plaintiff,  as  the  notice  must  be  given  to  the  official 
at  New  Westminster.  The  plaintiff  was  allowed,  for  his 
own  convenience,  to  take  the  mare  out  at  Calgary,  and 
this  in  no  way  interfered  with  his  obligation  under  the 
condition.  The  fact  that  the  mare  never  arrived  at  New 
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Westminster  did  not  dispense  with  the  notice.  The  notice  must 
be  given  within  the  twenty-four  hours  after  the  arrival  of  the 
rest  of  the  shipment:  McMillan  v.  Grand  Trunk  R.W.  Co.  (1888), 
16  S.C.R.  543;  Vogel  v.  Grand  Trunk  R.W.  Co.  (1885),  11  S.C.R. 
612  ; Sutherland  v.  Grand  Trunk  R.W.  Co.,  now  before  the  Court 
of  Appeal,  Hayward  v.  Canadian  Northern  R.  W.  Co.  (1906),  6 
Can.  Ry.  Cas.  411, 16  Man.  L.R.  158;  Sheppard  v.  Canadian  Pacific 
R.W.  Co.,  16  O.L.R.  259. 


December  11.  Britton,  J.: — The  facts  of  the  case  are  fully 
set  out  by  the  learned  county  court  Judge  and  by  Mr.  Justice 
Riddell. 

I entirely  agree  with  the  county  court  Judge  that  the  escape 
of  the  defendants  from  liability  for  a small  part  of  the  actual 
damage  to  the  plaintiff^s  mare  is  entirely  due  to  what  may  be 
fairly  called  a technicality. 

The  special  contract  must  govern.  There  is  plenty  of  authority 
on  that  point. 

As  to  the  measure  of  damages,  the  contract  seems  clearly  enough 
expressed.  It  says  that  the  defendants  shall  in  no  case  be 
responsible  for  any  amount  exceeding  $100  for.  any  one  horse’' 
. . . “or  a proportionate  sum  in  any  one  case  for  injuries 

to  same.” 

The  actual  value  of  the  horse  injured  was  $800;  yet  had  the 
horse  been  killed  outright  or  died  as  the  result  of  injuries  caused 
by  the  defendants,  the  plaintiff  could  have  recovered  only  $100. 

The  horse  was  sold  in  his  injured  condition  for  $450.  The 
actual  loss  therefore  was  $350,  or  seven-sixteenths  of  the  value. 
The  defendants’  liability — if  liable  at  all — for  the  horse  would 
be  seven-sixteenths  of  $100 — $43.75. 

The  defendants  admit  negligence,  but  they  say  they  are  not 
liable  at  all  because  of  a relieving  clause  in  the  special  contract, 
which  reads  as  follows: — 

“The  company  shall  not  be  liable  for  any  loss  or  damage  which 
may  happen  to  the  said  stock,  even  while  on  the  railway  operated 
by  the  company,  unless  a written  notice,  with  the  full  particulars 
of  such  loss  or  damage  and  of  the  claim  to  be  made  in  respect 
'thereof  is  delivered  to  the  station  agent  at  the  said  point  of  delivery 
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within  24  hours  after  the  said  property,  or  some  part  of  it,  has  D.  c. 
been  delivered.”  1908 

If  this  matter  was  res  integra,  I should  hold  that  the  clause  Mercer 
quoted  does  not  apply  to  the  plaintiff's  case.  It  was  never  in-  Canadian 
tended  to  apply  to  such  a case.  The  defendants  knew  long 

before  the  uninjured  animals  arrived  at  New  Westminster  all  * 1_ 

about  the  damage  to  the  mare,  which  had  to  be  removed  from  Britton,  j. 
the  car  a thousand  miles  or  more  before  reaching  its  destination. 


The  defendants  themselves  have  chosen  to  treat  each  animal 
as  a separate  article  in  the  consignment,  and  by  that  contract 
limit  their  liability  to  $100  for  loss  of  any  one  horse,  and  a pro- 
portionate sum  in  any  one  case  for  injuries  to  same.  Treating 
the  mare  as  a single  consignment,  it  never  arrived  at  the  named 
‘‘point  of  delivery,”  and  is,  so  far  as  the  defendants'  liability 
is  concerned,  the  same  as  if  a whole  car  load  of  animals  was 
destroyed  by  defendants'  negligence  a few  miles  from  the  starting 
point. 

In  the  case  last  mentioned,  where  no  part  of  the  property 
shipped  could  ever  arrive  at  the  point  of  delivery,  the  clause  should 
not  apply,  and  no  more  should  it  where,  as  in  this  case,  the  shipping 
bill  deals  with  the  animals  separately,  and  one  is  removed  in 
transition  because  of  injury  occasioned  by  the  admitted  negli- 
gence on  defendants'  part,  under  circumstances  well  known  to 
them.  But,  notwithstanding  what  seems  to  me  a fair  and  reason- 
able construction  of  the  contract,  the  case  of  McMillan  v.  Grand 
Trunk  R.W.  Co.,  16  S.C.R.  543,  is  an  authority  in  favour  of  the 
defendants,  which  the  learned  county  Judge  followed,  and  rightly  I 
think.  The  defendants  are,  of  course,  entitled  to  the  benefit  of  every 
interpretation  of  law  favourable  to  them.  In  this  case,  with  the 
saving  clause  as  to  amount  of  damages  in  their  favour — admitting 
negligence,  as  they  have  done,  the  wonder  to  me  is  why  the  de- 
fendants invoke  the  want  of  a notice,  which  was  not  necessary 
for  their  information  as  to  plaintiff's  loss  and  the  cause  of  it. 

The  appeal  should  be  dismissed,  but  it  should  be  without  costs. 

Riddell,  J.: — This  is  an  appeal  from  the  county  court  of 
the  county  of  Grey,  and,  though  the  amount  involved  is  not  large, 
very  important  questions  of  law  are  raised. 

The  facts  are  simple. 
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The  plaintiff,  a dealer  in  and  breeder  of  brood  mares,  etc., 
on  the  11th  September,  1906,  shipped  at  Markdale,  for  trans- 
portation to  New  Westminster,  the  mare  in  question  in  this  action 
and  other  animals.  The  car  in  which  were  the  animals  left  Mark- 
dale,  and  was  brought  and  left  upon  the  switch  at  Cardwell  Junc- 
tion, waiting  for  the  Grand  Trunk  Railway  Company’s  train  to 
transport  it  to  North  Bay.  While  on  this  switch  the  servants 
of  the  defendants  negligently  ran  an  engine  against  it,  and  injured 
the  mare.  The  car  was  taken  up  by  the  Grand  Trunk  Railway, 
and  handed  over  to  the  Canadian  Pacific  Railway  at  the  con- 
necting point,  and  by  them  taken  as  far  as  Calgary.  At  Calgary 
the  plaintiff,  who  had  gone  along  with  his  animals,  seeing  that 
the  mare  could  not  get  better,  went  to  the  superintendent  at 
that  point,  and  asked  permission  to  unload.  This  permission 
was  granted,  and  the  mare  was  taken  off  the  car  and  sold.  The 
price  realized  was  $450.  Had  she  not  been  injured,  the  plaintiff 
would  have  expected  to  receive  $800  or  $900.  She  is  said  to 
have  cost  in  Scotland  £70,  and  as  laid  down  at  Markdale  $450. 
There  is  no  evidence  of  her  value  in  Ontario,  and  therefore  we 
may  assume  that  $450  was  her  real  value  here.  The  plaintiff 
estimates  the  damage  to  her  in  Ontario  at  $200. 

At  the  trial  before  the  learned  Judge  of  the  county  court  of 
the  county  of  Grey  judgment  was  given  for  the  defendants  upon 
the  cause  of  action  now  under  consideration.  The  plaintiff 
appeals,  and  asks,  further,  that  other  evidence  be  now  received. 

The  animals  were  received  under  a special  contract,  referred 
to  in  the  statement  of  defence.  That  it  is  not  necessary  speci- 
fically to  plead  the  terms  of  the  contract  in  an  action  framed  as 
this  is  is  decided  by  the  Supreme  Court  in  Lake  Erie  and  Detroit 
River  R.W.  Co.  v.  Sales  (1896),  26  S.C.R.  663:  see  especially 
pp.  673  et  seq. 

The  special  contract  (so  far  as  material  in  the  present  inquiry) 
reads  as  follows: — 


‘^Canadian  Pacific  Railway  Company. 

‘‘Live  Stock. 

“Special  Contract. 

“Markdale  Station,  Sept.  11th,  1906. 
’‘The  Canadian  Pacific  Railway  Company  has  received  from 
Thos.  Mercer  9 registered  pedigreed  horses. 
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“The  following  property”  (the  animals  are  described  by  name 
and  register  number)  “to  be  transported  over  the  Canadian  Pacific 
Railway  (and,  if  necessary,  over  its  connections),  and  delivered 
at  New  Westminster  Station,  at  the  rate  of  1.20^}  per  hundred, 
plus  50%  for  use  of  long  palace  car,  under  terms  of  this  special 
contract. 

“The  company  being  willing  to  undertake  the  transportation 
of  the  said  property  as  aforesaid,  either  at  the  said  rate  on  the 
condition  that  its  liability  shall  be  restricted  as  hereinafter  men- 
tioned or  at  a higher  rate  without  its  liability  being  so  restricted, 
the  shipper  hereby  elects  to  have  it  carried  under  this  contract 
at  the  said  lower  rate  and  in  the  said  condition,  and  he  declares 
that  of  the  property  covered  by  this  contract  no  horse  or  mule 
exceeds  one  hundred  dollars  in  value,  no  head  of  cattle  fifty  dollars 
in  value,  no  other  animal  ten  dollars  in  value,  and  that  the  con- 
tents of  no  car  exceed  twelve  hundred  dollars  in  value. 
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“Restrictions  of  CompanyA  Liability. 


“The  company  shall  not  be  liable  for  any  loss  or  damage  in 
respect  of  the  said  live  stock  by  reason  of  delay  of  trains,  or  of 
escape  or  loss  of  any  stock  from  cars,  or  injuries  to  animals  arising 
from  the  bruising  or  wounding  themselves  or  each  other,  or  from 
crowding  in  the  cars,  or  by  reason  of  the  manner  of  loading  or 
unloading  of  the  said  stock,  or  of  any  other  injuries  happening 
to  said  stock  while  in  any  railway  car,  except  such  as  may  arise 
from  a collision  of  the  train  or  the  throwing  of  the  cars  from  the 
track  during  transportation;  and  shall  in  no  case  be  responsible 
for  any  amount  exceeding  one  hundred  dollars  for  the  loss  of 
any  one  horse  or  mule,  fifty  dollars  for  any  one  head  of  cattle, 
ten  dollars  for  any  one  other  animal,  and  twelve  hundred  dollars 
for  the  contents  of  any  one  car,  or  a proportionate  sum  in  any 
one  case  for  injuries  to  same.  . . . 

“In  case  of  any  loss  or  damage  arising  for  which  said  com- 
pany shall  be  liable,  the  same  shall  be  computed  and  paid  on  a 
basis  of  the  actual  value  of  the  stock  at  the  place  of  shipment 
under  this  contract,  but  not  exceeding  in  any  case  the  respective 
sums  above-mentioned;  and  the  company  shall  not  be  liable 
for  any  loss  or  damage  which  may  happen  to  the  said  stock,  even 
while  on  the  railway  operated  by  the  company,  unless  a written 
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notice,  with  the  full  particulars  of  such  loss  or  damage  and  of 
the  claim  to  be  made  in  respect  thereof,  is  delivered  to  the  station 
agent  at  the  said  point  of  delivery  within  twenty-four  hours  after 
the  said  property  or  some  part  of  it  has  been  delivered.  . ... 

‘‘It  is  further  agreed  that  under  no  circumstances  shall  any 
officer,  agent  or  employee  of  the  company  waive,  verbally  or 
otherwise,  the  provisions  of  this  contract  or  any  of  them. 

“(Sgd.)  John  C^sar,  Agent. 

“The  shipper  declares  that  he  fully  understands  the  meaning 
of  this  special  contract. 

“ (Sgd.)  Thos.  Mercer,  Shipper.” 

No  written  notice  or  claim  was  given  or  made  until  November 
20th,  1906. 

The  form  of  special  contract  was  approved  by  the  Board  of 
Railway  Commissioners,  17th  October,  1904. 

The  learned  county  court  Judge  thought  that  if  the  plaintiff 
was  entitled  to  any  sum,  he  was  entitled  to  $100;  but  that,  as 
no  notice  had  been  given,  the  defendants  were  not  liable. 

The  plaintiff  contends  that  he  is  not  bound  by  the  terms  of 
the  special  contract  at  all,  and  that  he  is  entitled  to  at  least  the 
sum  of  $200,  for  which  he  sues. 

It  will  be  seen  that  there  are  two  distinct  matters  calling  for 
inquiry — namely,  the  binding  nature  of  the  special  contract,  and, 
if  binding,  its  effect;  and  that  with  reference  to  (1)  the  damages, 
and  (2)  the  provision  as  to  notice. 

Convenience  will  be  served  by  a consideration  first  of  the 
amount  of  damages,  if  any,  to  be  awarded. 

As  to  the  binding  nature  of  the  contract  in  respect  to  damages, 
I think  that,  irrespectively  of  the  provision  in  the  Railway  Act, 
shortly  to  be  referred  to,  the  contract  is  of  full  force  and  validity. 
In  Robertson  v.  Grand  Trunk  R.W.  Co.  (1892),  24  O.R.  75,  (1894)  21 
A.R.  204,  24  S.C.R.  611,  the  form  of  the  contract  was  not 
dissimilar  to  that  in  the  present  case.  The  full  form  may  be  seen 
in  vol.  134  of  Cases  in  the  Supreme  Court  of  Canada,  in  the  general 
library  at  Osgoode  Hall,  being  set  out  at  length  in  the  statement, 
of  defence,  pp.  6,7.  I extract  such  parts  as  seem  to  be  of  im- 
portance here. 
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“Windsor  Station,  September  15th,  1891. 

“Received  of  Geo.  D.  Robertson,  to  be  transported  over  the 
Grand  Trunk  Railway  and  delivered  at  St.  Catharines,  Ontario, 
Station,  at  the  special  rate  of  seven  20/100  dollars,  under  the 
terms  of  this  contract.  And  in  consideration  of  said  agreement 
at  said  special  rate,  it  is  hereby  mutually  agreed  by  and  between 
the  parties  hereto  that  the  said  Grand  Trunk  Railway  shall  not 
be  liable  for  any  loss  or  damage  which  the  said  shipper  or  owner 
of  said  live  stock  may  suffer  by  reason  of  delay,  or  by  escape  or 
loss  of  any  stock  from  cars,  or  by  reason  of  injuries  to  animals 
arising  from  the  bruising  or  wounding  themselves  or  each  other, 
or  from  crowding  in  the  cars,  or  from  improper  loading,  or  by 
reason  of  any  loss,  injuries  or  damage  happening  to  said  stock 
while  in  the  cars  of  said  company,  except  such  as  may  arise  from 
a collision  of  the  train  or  the  throwing  of  the  cars  from  the  track 
during  transportation,  and  said  company  shall  in  no  case  be 
responsible  for  an  amount  exceeding  one  hundred  (100)  dollars 
for  each  and  any  horse  or  head  of  cattle,  or  ten  (10)  dollars  each 
for  sheep,  hog  or  calf  transported.  . . . 

“In  case  of  any  loss  or  damage  arising  for  which  said  com- 
pany shall  become  liable,  the  same  shall  be  computed  and  paid 
for  on  a basis  of  not  exceeding  the  value  of  the  stock  at  the  place 
of  shipment  under  this  contract.  . . . 

“It  is  hereby  further  agreed  that  the  Grand  Trunk  Railway 
Company  shall  not  be  liable  for  an  amount  exceeding  the  values 
above  mentioned  for  each  or  any  animal  transported.” 

A racehorse  worth  $5,000  was  received  under  this  contract, 
and  killed  in  a collision  caused  by  the  negligence  of  the  defendants. 
At  the  trial  judgment  was  given  for  this  sum,  which  was  set  aside 
by  the  Divisional  Court,  the  judgment  of  the  Divisional  Court 
being  affirmed  by  a divided  Court  of  Appeal  and  by  a unanimous 
Supreme  Court.  Two  questions  called  for  decision  in  that  case 
(24  S.C.R.,  at  p.  614).  First,  did  the  special  contract  set  out 
in  the  amended  statement  of  defence,  according  to  the  fair  meaning 
of  the  language  used,  cover  the  case  of  negligence?  Secondly, 
if  liability  for  negligence  was  by  the  terms  of  the  contract  limited 
as  to  the  amount  of  damages  to  be  recovered,  was  such  a stipula- 
tion legal,  and  was  it  one  which  it  was  competent  to  the  respon- 
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dents  to  enter  into,  having  regard  to  the  provisions  of  the  statute 
(51  Viet.  ch.  29;  sec.  246,  sub-sec.  3)  and  to  what  was  decided 
in  Vogel  v.  Grand  Trunk  R.W.  Co.,  (1883)  2 O.R.  197,  (1884) 
10  A.R.  162,  11  S.e.R.  612? 

Both  these  questions  were  determined  adversely  to  the  plaintiff. 

The  section  referred  to  reads  as  follows: — “Every  person 
aggrieved  by  any  neglect  or  refusal  in  the  premises  shall  have 
an  action  therefor  against  the  company,  from  which  action  the 
company  shall  not  be  relieved  by  any  notice,  condition  or  declara- 
tion, if  the  damage  arises  from  any  negligence  or  omission  of  the 
company  or  of  its  servants”:  51  Viet.  ch.  29,  sec.  246  (3)  (D.). 

The  legislation  in  force  now  and  at  the  time  of  the  accident 
now  under  consideration  is  R.S.C.  1906,  ch.  37,  sec.  284  (7): 
“Every  person  aggrieved  by  any  neglect  or  refusal  of  the  com- 
pany to  comply  with  the  requirements  of  this  section  shall,  sub- 
ject to  this  Act,  have  an  action  therefor  against  the  company, 
from  which  action  the  company  shall  not  be  relieved  by  any  notice, 
condition  or  declaration,  if  the  damage  arises  from  any  negli- 
gence or  omission  of  the  company  or  of  its  servant.”  This  is 
almost  totidem  verhis  3 Edw.  VII.  ch.  58,  sec.  214  (3)  (D.). 

It  must  be  obvious  that  a contract  which  is  valid  and  binding 
when  the  action  is  given  absolutely  and  without  limitation  (as 
was  the  case  under  the  Act  of  1888),  does  not  lose  its  validity  when 
the  right  to  an  action  is  expressly  made  subject  to  the  new  Act. 
Unless  we  are  prepared  to  disregard  the  judgment  of  the  highest 
Court  in  the  Dominion,  I am  of  opinion  that  we  must  hold  that 
the  contract  is  valid  and  binding,  and  that  it  provides  for  the 
case  of  negligence  on  the  part  of  the  defendants.  No  doubt, 
we  may  refuse  to  follow  the  Supreme  Court.  “As  we  are  the 
ultimate  Court  of  Appeal  in  this  county  court  case,  we  are  bound 
to  give  an  independent  judgment”:  Canadian  Bank  of  Com- 
merce V.  Perram  (1899),  31  O.R.  116;  and  we  may  disregard,  as 
was  done  in  that  case,  the  judgment  of  the  Court  of  Appeal.  See 
also  Mercier  v.  Campbell  (1907),  14  O.L.R.  639,  at  p.  645.  In 
like  manner  we  may,  indeed,  disregard  the  judgment  of  the  Supreme 
Court ; but  it  would  be  unseemly,  to  say  the  least,  for  a Divisional 
Court,  without  the  clearest  conviction  of  the  erroneous  nature 
of  a judgment  of  the  highest  Court  in  the  land,  to  disregard  and 
pro  tanto  tO  overrule  it — the  spectacle  would  be  presented  of  one 
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rule  of  decision  in  one  Court  and  another  in  another — a man  who 
lost  $200  would  have  higher  rights  than  one  who  lost  $5,000. 
If  it  were  necessary  so  to  decide,  I trust  we  should  be  sufficiently 
courageous;  but,  speaking  for  myself,  I cannot  see  that  the  deci- 
sion of  the  unanimous  Divisional  Court  (Sir  John  Hagarty  and 
Mr.  Justice  Osier)  and  the  unanimous  Supreme  Court  can  be  said 
to  be  wrong.  Eminent  Judges,  indeed — amongst  them  my  Lord — 
held  the  contrary  view.  My  Lord,  however,  was  wholly  in- 
fluenced by  the  commonly  accepted  interpretation  of  the  Vogel 
case  in  the  Supreme  Court,  which  interpretation  the  Supreme 
Court  held  not  to  be  the  true  one;  and  Mr.  Justice  Maclennan 
considered  that  the  limitation  of  liability  contended  for  by  the 
defendants  might  have  been  validly  effected,  but  that  the  wording 
of  the  contract  was  not  sufficient.  The  Chancellor  stands  alone 
in  coming  to  a conclusion  adverse  to  the  defendants  upon  principle. 
I do  not  think  we  should  even  partially  unsettle  the  law.  Miser  a 
est  servitus  ubi  jus  est  vagum  aut  incertum. 

The  decision  of  the  Supreme  Court  disposes  of  the  argument 
of  the  appellant  that  the  negligence  of  the  defendants  themselves 
is  not  provided  for.  This  argument  is  based  upon  the  case  of 
St.  Mary’s  Creamery  Co.  v.  Grand  Trunk  R.W.  Co.  (1903),  5 O.L.R. 
742;  8 O.L.R.  1.  This  case,  of  course,  wholly  recognised  the 
authority  of  the  Robertson  decision;  and  laid  down  no  rules 
or  principles  not  in  harmony  with  the  Supreme  Court  judgment 
therein. 

See  also  Costello  v.  Grand  Trunk  R.W.  Co.  7 O.W.R.  846, 
where  the  same  conclusion  is  arrived  at  by  Mabee,  J. 

All  difficulty  based  upon  sec.  340  of  the  Railway  Act  is  got 
over  by  the  approval  of  the  Railway  Commissioners. 

As  to  the  amount  of  damages  recoverable — the  liability  being 
admitted — I cannot  agree  with  the  learned  county  court  Judge. 
He  says  : “The  first  part  of  the  4th  clause  of  the  ^Restrictions^ 
deals  with  the  assessment  of  damages,  and  reads  as  follows:  Mn 
case  of  any  loss  or  damage  arising  for  which  said  company  shall 
be  liable,  the  same  shall  be  computed  and  paid  on  a basis  of  the 
actual  value  of  the  stock  at  the  place  of  shipment  under  this  con- 
tract, but  not  exceeding  in  any  case  the  respective  sums  above- 
mentioned.’  The  meaning  of  this  clause  is  not  very  clear.  Is 
it  the  Loss  or  damage’  which  shall  not  exceed  the  respective 
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sums,  etc.,  or  is  it  the  basis  of  value,  while  it  may  be  below,  shall 
not  exceed  the  respective  sums,  etc.?  The  clause  is  not  well 
constructed,  but  I beheve  the  former  is  the  correct  reading,  viz., 
that  such  loss  or  ‘damage’  shall  not  exceed,  etc.  This  would 
in  any  case  allow  the  plaintiff  the  full  damage  of  SIOO.  Some- 
what of  an  anomaly,  perhaps,  as  that  is  all  defendants  would 
have  been  liable  for  if  the  mare  had  been  killed.”  While,  of 
course,  we  should  not  hesitate  to  adopt  this  construction,  even 
though  it  should  present  an  anomaly,  if  it  be  the  logical  construc- 
tion of  the  contract,  I think  the  learned  Judge  has  fallen  into 
error  in  not  sufficiently  considering  the  whole  contract.  It  will 
be  seen  that  the  contract  starts  out  with  a declaration  by  the 
plaintiff  that  his  animal  is  not  worth  more  than  $100 — thence 
it  would  follow  that  he  could  in  no  case  claim  that  it  was  worth 
more  than  SIOO.  But  the  company  do  not  bind  themselves  to 
accept  the  valuation  of  the  plaintiff — the  beast  may  be  worth 
less,  and,  if  so,  the  actual  worth  must  be  the  worth  for  the  pur- 
poses of  the  contract — the  animal  may  be  worth  less;  it  cannot 
be  worth  more  than  $100.  Then,  in  case  of  loss  or  damage,  “the 
company  . . . shall  in  no  case  be  responsible  for  any  amount 
exceeding  $100  for  the  loss”  of  the  horse  . . . “or  a pro- 
portionate sum  . . . for  injuries  to  the  same.” 


It  seems  to  me  to  be  very  clearly  and  expressly  provided  that 
the  amoimt  for  which  the  company  is  responsible  in  case  of  injury, 
as  distinguished  from  loss,  is  to  be  a proportionate  amount.  If 
the  injury  reduce  the  value  of  the  horse  one-half,  the  amount  for 
which  the  company  is  responsible  is  one-half  the  amount  for 
which  the  company  would  be  responsible  in  case  of  loss — that 
is  one-half  of  $100 — $50. 

The  evidence  was  not  directed  to  such  an  inquiry,  but,  upon 
the  evidence  we  have,  it  would  seem  that  the  value  of  the  horse 


800-450 

was  diminished 

800 


— , and  not  more. 
16 


The  plaintiff,  then,  could  not  recover  more  than  seven-sixteenths 
of  $100=  $43.75.  The  simple  proportion  is: 

800  : 100  : : (800  - 450  =)  350  : x=  $43.75=  loss. 


A very  tempting  argument  might  be  advanced  that,  under 
the  circumstances  of  the  present  case,  no  damage  is  proved.  It 
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might  be  argued  that  the  basis  of  the  contract  is  that  the  horse 
is  worth  not  more  than  $100.  While  there  is  no  doubt  as  to 
the  negligence,  the  amount  recoverable  is  only  the  amount  by 
which  the  value  of  the  animal  is  diminished  below  $100.  The 
animal  was  not,  after  the  accident,  worth  less  than  $100,  and 
consequently  there  are  no  damages. 

But  neither  this  nor  the  interpretation  of  tho  learned  Judge 
gives  effect  to  the  provision  as  to  the  payment  of  a proportionate 
sum  in  the  case  of  injury. 

It  remains  now  to  consider  the  effect  and  validity  of  the  pro- 
vision as  to  notice  in  writing,  etc. 

In  Mason  v.  Grand  Trunk  R.W.  Co,  37  U.C.R.  163,  there 
was  a condition  iii  a contract  that  no  claim  for  damages 
to,  loss  of  or  detention  of  goods  should  be  allowed  ‘^unless  notice 
in  writing  and  the  particulars  of  the  claim  for  said  loss,  damage 
or  detention  are  given  to  the  station  freight  agent  at  the  place 
of  delivery  within  36  hours  after  the  goods  in  respect  of  which 
the  said  claim  is  made  are  delivered.”  This  was  held  to  be  valid 
and  binding  by  the  full  Court,  on  appeal  from  the  county  court 
of  Peterborough. 

The  statute  then  in  force  was  the  Railway  Act,  1868,  31  Viet, 
ch.  68  (D.);  and  that  provided,  sec.  20  (4),  that  “the  party 
aggrieved  by  any  neglect  or  refusal  on  the  premises  shall  have 
an  action  therefor  against  the  company.”  It  will  be  seen  that 
at  that  time  there  was  no  such  provision  against  “contracting 
out,”  as  now  obtains.  There  can  be  no  doubt  that,  unless  the 
statutory  law  interferes,  such  a provision  is  perfectly  valid. 

The  next  statute  to  be  noticed  is  the  Consolidated  Railway 
Act,  1879,  42  Viet.  ch.  9 (D.). 

This  Act,  by  sec.  25  (4),  provides:  “The  party  aggrieved  by 
any  neglect  or  refusal  in  the  premises  shall  have  an  action  therefor 
against  the  company,  from  which  action  the  company  shall  not 
be  relieved  by  any  notice,  condition  or  declaration,  if  the  damage 
arises  from  any  negligence  or  omission  of  the  company.”  In  this 
state  of  the  law  the  case  of  McMillan  v.  Grand  Trunk  R.W.  Co.  (1886), 
12  O.R.  103,  came  on  for  decision,  the  shipment  having  taken  place  in 
May,  1882.  The  shipment  took  place  at  Toronto  and  the  loss 
at  Winnipeg,  through  the  negligence  of  the  C.P.R.,  and  not  that 
of  the  defendants.  While  the  Supreme  Court  held  that  a con- 
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dition  such  as  is  in  question  in  this  action  was  perfectly  valid, 
the. decision  must  be  read  in  connection  with  the  facts  of  the  case. 
It  vnll  be  apparent  that  the  effect  of  the  latter  part  of  42  Viet, 
ch.  9,  sec.  25  (4),  was  not  under  consideration,  and  the  decision 
is  not  of  authority  in  the  facts  of  the  present  case,  except,  indeed, 
in  a matter  which  will  be  referred  to  later  on.  Then  came  the 
R.S.C.  1886  ch.  109,  sec.  104  (3),  which  is  almost  identical  with  the 
former  section.  No  change  is  made  in  the  next  revision,  the 
Railway  Act,  1888,  51  Viet.  ch.  29,  sec.  246  (3)  (D).  The  new  Rail- 
way Act  in  1903,  3 Edw.  VII.  ch.  58,  sec.  214  (3)  (D.),  introduces 
the  important  clause,  “subject  to  this  Act,”  and  this,  as  has  been 
pointed  out,  is  continued  in  the  R.S.C.  1906,  ch.  37,  sec.  284  (7). 
It  is  well  known  that  the  Act  of  1903  constituted  a Board  of  Rail- 
way Commissioners  for  Canada,  with  very  large  powers  of  super- 
vision over  railways:  see  secs.  23,  24,  25.  Amongst  other  things, 
the  Board  has  full  jurisdiction  to  make  orders  “with  respect  to 
any  matter,  act  or  thing  which  by  this  . . . Act  is  sanc- 
tioned, required  to  be  done  or  prohibited:”  sec.  25  (q).  By 
sec.  275,  “No  contract,  condition,  by-law,  regulation,  declara- 
tion or  notice  made  or  given  by  the  company  impairing,  restrict- 
ing or  limiting  its  liability  in  respect  of  the  carriage  of  any  traffic 
shall  relieve  the  company  from  such  liability,  except  as  herein- 
after provided,  unless  such  class  of  contract,  condition,  by-law, 
regulation,  declaration  or  notice  shall  have  been  first  authorized 
or  approved  by  order  or  regulation  of  the  Board.  (2)  The  Board 
may  in  any  case  or  by  regulation  determine  the  extent  to  which 
the  liability  of  the  company  may  be  impaired,  restricted  or  limited; 
and  may,  by  regulation,  prescribe  the  terms  and  conditions  under 
which  any  traffic  may  be  carried  by  the  company.”  It  seems 
to  me  not  doubtful  that  the  Board  is  given  the  power  to  approve 
of  any  class  of  contract  impairing,  restricting  or  limiting  the 
liability  of  the  company,  and  it  also  seems  to  me  clear  that  the 
limitation  in  sec.  214  (3),  “subject  to  this  Act,”  is  in  view  of  such 
action  on  the  part  of  the  Board.  Parliament  has  imposed  upon 
the  Board  the  duty  of  protecting  the  rights  and  interests  of  the 
shipper  and  customer  of  the  railways;  and  I have  no  doubt  that 
the  Board  had  the  power  to  approve  of  the  form  of  contract  in 
question  here,  and  that  the  clause  as  to  notice  is  one  of  which 
the  Board  could  approve;  that  the  said  contract,  being  so  ap- 
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proved,  is  a contract  the  railway  company  may  lawfully  make, 
and,  being  made,  is  legally  binding  on  the  plaintiff  in  all  its  pro- 
visions, including  that  as  to  notice. 

Of  the  same  opinion  was  the  Court  in  Manitoba  (Richards 
and  Mathers,  JJ.),  in  Hayward  v.  Canadian  Northern  R.W.  Co. 
16  Man.  L.R.  158,  6 Can.  Ry.  Cas.  411. 

It  is  true  that  the  Chief  Justice  of  the  Common  Pleas,  in 
Sheppard  v.  Canadian  Pacific  R.W.  Co.  16  O.L.R.  259,  speaking 
for  himself,  said  that  he  should  desire  further  consideration 
before  he  adopted  the  judgment  of  the  Manitoba  Court  as 
being  a correct  statement  of  the  law.  This  is,  of  course,  no 
decision  that  the  judgment  is  iiot  law,  but  merely  the  caution 
of  a very  learned  and  careful  Judge  not  to  commit  himself  upon 
any  point  not  necessary  for  the  decision  of  the  case  before  him. 

A point  is  made  that  there  is  great  difficulty  in  determining 
at  what  point  the  notice  should  be  given.  I see  none.  The 
contract  provides  that  the  animals  are  to  be  delivered  at  New 
Westminster  Station,  and  that  the  notice  is  to  be  “delivered  to 
the  station  agent  at  the  said  point  of  delivery  within  24  hours 
after  the  said  property  or  some  part  of  it  has  been  delivered.” 
“The  said  point  of  delivery”  is  neither  Markdale,  Cardwell  nor 
Calgary,  but  New  Westminster.  Nor  does  any  difficulty  arise 
as  to  the  time — the  time  is  to  be  within  24  hours  after  the  cargo 
or  some  part  of  it  has  been  delivered.  Paraphrasing  the  language  of 
Strong,  J.,  in  McMillan  v.  Grand  Trunk  R.W.  Co.  16  S.C.R.  543,  at 
p.  560  (and  it  was  upon  this  point  that  it  was  intimated  above 
that  this  case  would  be  referred  to),  “the  only  sensible  construc- 
tion which  can  be  placed  upon  it  with  reference  to  this  shipment 
is  that  when  part  of  the  consignment  is  damaged,  and  conse- 
quently not  carried  the  whole  distance,  the  notice  is  to  be  given 
within  24  hours  of  the  delivery  at  the  named  point  of  delivery, 
New  Westminster,  or  that  part  which  arrives  safely  and  is  delivered.” 
No  such  difficulty  arises  in  this  case  as  that  in  the  McMillan  case 
which  gave  occasion  for  the  dissent  of  Mr.  Justice  Gwynne.  Nor 
does  the  difficulty  arise  which  might  in  the  case  of  the  shipment 
of  a single  animal,  though  in  that  case  it  might  well  be  that  the 
shipper  himself,  rendering  the  condition  incapable  of  fulfilment, 
would  not  be  in  a position  to  obtain  relief. 

The  notice  to  the  agent  at  Markdale  or  the  superintendent 
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at  Calgary,  even  if  otherwise  effective,  is  of  no  benefit,  being 
oral  and  the  contract  providing  for  a written  notice:  Hendrickson 
V.  Queen  Ins.  Co.  (1870),  30  U.C.R.  108,  (1871)  31  U.C.R.  547,  and- 
similar  cases. 

The  evidence  asked  to  be  supplied  consists  of  several  letters 
from  certain  officers  of  the  defendants,  which,  it  is  argued,  con- 
stitute a waiver  of  the  terms  of  the  contract  as  to  written  notice. 
In  view  of  the  express  provision  that  no  officer  of  the  company 
may,  under  any  circumstances,  waive,  verbally  or  otherwise,  any 
of  the  provisions  of  the  contract,  such  evidence,  even  if  admitted, 
could  not  help  the  plaintiff:  Atlas  Ins.  Co.  v.  Brownell  (1899), 
29  S.C.R.  537;  Torrop  v.  Imperial  Fire  Ins.  Co.  (1896),  26  S.C.R.  585. 

I cannot,  however,  see  that  there  is  any  reason  under  the  well- 
established  practice  to  allow  this  evidence.  No  doubt  the  Court, 
on  appeal,  may  in  any  case  allow  further  evidence  to  be  given 
or  grant  a new  trial  to  enable  such  evidence  to  be  given.  But 
“a  new  trial  will  not  be  granted  if  the  evidence  was  known  before”: 
Murray  y.  Canada  Central  R.W.  Co.  (1882),  7 A.R.  646,  at  p.  656; 
Trimble  v.  Miller  (1892),  22  O.R.  500.  The  rule  as  to  allowing  further 
evidence  to  be  adduced  upon  an  appeal  is  not  so  rigid,  but  even 
the  indulgence  in  this  case  is  not  as  of  course.  If  we  allowed 
this  evidence  to  be  used  upon  the  appeal,  we  should  have  to  allow  the 
defendants  to  explain  the  circumstances  under  which  the  letters  were 
written,  and  the  result  would  be  practically  a new  trial  in  this 
Court.  While  in  a proper  case,  I should  not  shrink  even  from 
this  irregularity  upon  proper  terms,  it  seems  to  me  that  in  the 
present  case,  where  the  only  amount  that  can  be  adjudged  to 
the  plaintiff  is  $43.75,  the  Court  should  not  accede  to  the  applica- 
tion. I have,  moreover,  grave  doubts  as  to  the  correspondence 
amounting  to  a waiver  in  any  event:  see  per  Street,  J.,  in  Cousineau 
V.  City  of  London  Fire  Ins.  Co.  (1888),  15  O.R.,  at  pp.  334  et  seq., 
and  similar  cases.  • 

I am  of  the  opinion  that  the  appeal  should  be  dismissed. 

In  view,  however,  of  the  remarks,  already  referred  to,  in 
Sheppard  v.  Canadian  Pacific  R.W.  Co.,  and  of  the  peculiar  facts 
of  the  case,  I think  justice  will  be  done  if,  in  dismissing  the 
appeal,  we  do  so  without  costs. 

Since  the  above  judgment  was  given,  the  decision  of  the 
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Court  of  Appeal  has  been  rendered  in  Sutherland  v.  Canadian 
Pacific  R.W.  Co.  (1909),  13  O.W.R.,  321. 


Falconbridge,  C.J.: — 1 agree  that  this  appeal  should  be 
dismissed,  but  without  costs. 


G.  F.  H. 


[IN  THE  COURT  OF  APPEAL.] 

Rex  V.  The  Grand  Trunk  Railway  Company  and  The  Cana- 
dian Pacific  Railway  Company. 

Criminal  Law — Order  of  the  Railway  Committee  for  Protection  of  Street  Cross- 
ing Against  Two  Railways — Charge  of  Failure  to  Comply  Therewith — 
Joint  Indictment  Against  Both  Railways — Validity  of. 

The  Railway  Commitee  of  the  Privy  Council  of  Canada,  upon  the  application 
of  a city,  in  order  to  provide  protection  at  a place  where  a street  was 
crossed  by  the  tracks  of  two  railways,  ordered  and  directed  that  the  two 
railways  should,  within  a specified  time,  properly  plank  between  their  said 
tracks,  and  also  provide  gates  and  watchmen  thereat,  and  should  there- 
after maintain  and  protect  the  said  crossing: — 

Held,  that  a joint  indictment  against  the  two  companies  for  the  failure  to 
place  gates  and  a watchman  at  the  crossing,  would  not  he;  and  therefore 
there  was  no  jurisdiction  in  the  court  of  general  sessions  of  the  peace  to  try 
such  an  indictment,  and  a conviction  made  at  the  sessions  against  the  two 
companies  was  quashed. 

The  effect  of  secs.  165,  221  and  247  of  the  Criminal  Code,  and  secs.  33,  427 
and  431  of  the  Railway  Act,  considered. 

This  was  a case  reserved  under  sec.  1014  of  the  Criminal 
Code,  R.S.C.  1906,  ch.  146,  by  John  Winchester,  Esquire,  the 
chairman  of  the  general  sessions  of  the  peace  for  the  county  of 
York,  on  a trial  before  him  and  a jury  on  the  16th  and  17th  of 
January,  1908,  at  the  sittings  of  the  said  general  sessions  at 
Toronto  on  an  indictment,  containing  the  following  counts : — 

1.  “That  the  Grand  Trunk  Railway  Company  of  Canada 
and  the  Canadian  Pacific  Railway  Company  of  Canada,  corpor- 
ations incorporated  under  statutes  passed  by  the  Parliament  of 
the  Dominion  of  Canada  and  carrying  on  railway  operations  in 
the  Province  of  Ontario  and  in  and  through  the  city  of  Toronto, 
in  the  county  of  York,  and  the  tracks  of  which  corporations  now 
pass  and  have  for  a number  of  years  passed  across  a certain 
public  street  or  highway  and  means  of  communication,  known  as 
Bay  street  in  the  said  city  of  Toronto,  at  a point  where  the  said 
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street  is  crossed  by  the  Esplanade  in  the  said  city  of  Toronto ; and 
the  said  railway  corporations  have  been  operating  and  running 
cars  along  their  said  tracks  by  engines  for  the  purpose  of  carry- 
ing on  their  business;  and  that  these  corporations  were  in  law 
bound  to  protect  the  crossing  of  Bay  street  by  their  said  tracks 
with  gates  and  watchmen,  and  to  maintain  gates  and  watchmen 
at  the  said  crossing  to  avoid  danger  to  human  life ; and  that,  in 
the  absence  of  reasonable  protection  and  care,  and  in  the  absence 
of  such  gates  and  watchmen,  the  trains  of  the  said  railway  cor- 
porations, running  over  the  said  tracks,  upon  and  across  the  said 
crossing  might  endanger  human  life ; and  that  the  said  corpora- 
tions, against  their  legal  duty  to  provide  gates  and  watchmen  as 
aforesaid,  have,  without  legal  excuse,  unlawfully  neglected  and 
unlawfully  omitted  to  provide  watchmen  at  the  said  crossing, 
and  to  operate  gates  thereon  so  as  to  avoid  danger  to  human  life 
in  the  operation  of  their  said  trains,  in  consequence  thereof  the 
lives  and  safety  of  the  public  as  well  as  foot  passengers,  as  also 
other  subjects  of  our  Lord  the  King,  during  the  time  aforesaid, 
using  that  portion  of  Bay  Street  aforesaid  crossed  by  the  tracks 
of  the  said  railway  corporations,  were  imperilled  and  endangered, 
and  in  consequence  whereof,  by  reason  of  such  neglect,  the  said 
corporations  did  unlawfully  cause  grievous  bodily  injuries  to 
one  Francis  Hart  on  or  about  the  24th  day  of  May,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  seven,  resulting  in  the 
death  of  the  said  Francis  Hart;  and  that  the  said  corporations 
did  thereby  commit  an  indictable  offence  contrary  to  the  provi- 
sions of  the  Criminal  Code.” 


2.  ‘'That  the  said  corporations,  the  Grand  Trunk  Railway 
Company  of  Canada  and  the  Canadian  Pacific  Railway  Company 
of  Canada  at  the  city  of  Toronto,  during  the  time  and  in  the  man- 
ner in  the  preceding  count  of  this  indictment  set  forth,  did  un- 
lawfully commit  a common  nuisance,  thereby  occasioning  injury 
to  the  person  of  a certain  individual,  to  wit,  the  person  of  one 
Francis  Hart,  against  the  form  of  statute  in  that  case  made  and 
provided.” 

3.  “That  the  said  corporations,  the  Grand  Trunk  Rail- 
way Company  of  Canada  and  the  Canadian  Pacific  Railway 
Company  ^f  Canada,  during  the  time  and  in  the  manner  in  the 


XVII.] 


ONTARIO  LAW  REPORTS. 


603 


first  count  of  this  indictment  set  out,  did  have  in  their  charge 
and  under  their  control  railway  cars  and  engines,  and  did  oper- 
ate and  maintain  the  same,  in,  over,  and  upon  a certain  public 
highway  and  means  of  communication,  to  wit.  Bay  street,  in  the 
said  city  of  Toronto,  without  taking  reasonable  precautions  or 
using  reasonable  care  to  avoid  danger  to  human  life  in  the  main- 
tenance and  operation  of  their  said  railway  cars  and  engines 
upon  the  said  street  and  highway,  and  without  providing  proper 
and  sufficient  precaution  so  as  to  avoid  danger  to  human  life,  by 
reason  whereof  the  lives  and  safety  of  the  subjects  of  our  Lord 
the  King,  during  the  time  in  the  first  count  set  out,  using  the 
said  portion  of  Bay  street  in  the  said  city  of  Toronto,  were  im- 
perilled and  endangered,  and  the  said  subjects  of  our  Lord  the 
King,  during  the  time  aforesaid,  could  not  go,  return,  pass,  re- 
pass, ride  and  labour,  on  foot  and  with  their  horses,  coaches,  car- 
riages, carts  or  vehicles,  in,  through  and  along  the  said  common 
highway,  to  wit,  Bay  street,  as  they  ought  and  were  wont  and 
accustomed  to  do,  to  the  great  danger  and  common  nuisance  of 
all  His  Majesty’s  subjects,  going,  returning,  passing,  repassing, 
riding  and  labouring,  in  through  and  along  the  said  common 
highway,  to  the  very  example  of  all  others,  and  against  the  peace 
of  our  Sovereign  Lord  the  King,  his  Crown  and  dignity,  and 
against  the  provisions  of  the  statutes  in  such  case  made  and 
provided.” 

Upon  the  said  indictment  was  endorsed  the  consent  of  the  said 
chairman  to  the  within  indictment  being  preferred  by  the  Crown 
Attorney  for  the  county  of  York  before  the  grand  jury  at  the 
then  sittings  of  the  court  of  general  sessions  of  the  peace  for 
the  county  of  York. 

The  jury  returned  a verdict  of  guilty  against  both  defendants, 
and  sentence  was  deferred  until  the  next  sittings  of  the  said 
Court,  pending  the  disposition  of  the  case  reserved. 

The  following  questions  were  submitted  for  the  opinion  of 
the  Court : — 

1.  Had  this  Court  jurisdiction  to  try  these  defendants  upon 
the  joint  indictment  preferred  against  them? 

2.  Is  the  indictment  good  in  law? 

3.  Had  this  Court  jurisdiction  to  try  the  offences  charged. 
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or  was  such,  jurisdiction  vested  solely  in  the  Board  of  Railway 
Commissioners  for  Canada,  by  reason  of  the  fact  that  the  offence 
charged  amounted  in  effect  to  a breach  of  an  order  of  the  Rail- 
way Committee  of  the  Privy  Council  for  a breach  of  which  its 
successors  in  office,  the  Board  of  Railway  Commissioners,  are 
vested  with  authority  to  punish  under  the  provisions  of  the  Rail- 
way Act  of  Canada,  1906. 

4.  Was  there  any  evidence  that  in  acting  as  they  did  the  rail- 
way companies,  or  either  of  them,  were  guilty  of  any  criminal 
offence  sufficient  to  put  them  on  trial  for  the  offences  charged? 

5.  As  to  the  Canadian  Pacific  Railway  Company,  did  their 
employment  of  the  Grand  Trunk  Railwaj^  Company,  and  the 
undertaking  of  that  company  to  perform  the  terms  of  the  order 
of  the  Railway  Committee  of  the  Privy  Council,  discharge  the 
Canadian  Pacific  Railway  Company  from  any  criminal  liability 
for  default  in  the  performance  of  such  order? 

6.  Was  my  charge  to  the  jury  incorrect  in  any  material  par- 
ticular in  reference  to  the  position  of  the  Grand  Trunk  Railway 
Company  ? 

7.  Was  my  charge  to  the  jury  incorrect  in  any  material  par- 
ticular in  reference  to  the  position  of  the  Canadian  Pacific  Rail- 
way Company? 

8.  Was  the  consent  of  the  Board  of  the  Railway  Commis- 
sioners necessary  before  this  indictment  could  be  proceeded  with  ? 


On  May  4th,  1908,  the  case  was  heard  before  Moss,  C.J.O., 
OSLER,  Garrow  and  Maclaren,  JJA.,  and  Britton,  J. 

E.  F.  B.  Johnston,  K.C.,  and  S.  Denison,  for  the  appellants, 
the  Canadian  Pacific  Railway  Company. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  the  Grand  Trunk 
Railway  Company. 

J.  R.  Cartwright,  K.C.,  and  H.  L.  Drayton,  K.C.,  for  the 
Crown. 

The  arguments  sufficiently  appear  from  the  judgments.  The 
following  additional  authorities  were  referred  to : 2 Rolls 
Abridgt.,  p.  81;  Rex  Y.  Toronto  R.W.  Co.  (1905),  10  O.L.R.  26; 
Crankshaw’s  Criminal  Code,  p.  589;  Regina  v.  Racine  (1900), 
3 Can.  Cr.  Cas.  446. 
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November  10.  Moss,  C.J.O. : — After  careful  consideration  of 
this  case  I have  come  to  the  conclusion  that  the  conviction  can- 
not be  sustained,  and  I only  desire  to  add  a few  words  to  what 
has  been  said  by  my  brothers  Osier  and  Britton. 

As  the  facts  were  developed  at  the  trial  the  counsel  for  the 
prosecution  and  the  learned  chairman  of  the  quarter  sessions 
were  convinced,  and  I think  properly  so,  that  the  charges  against 
the  defendants  could  not  be  maintained  on  the  ground  of  the 
commission  of  a common  law  nuisance  by  reason  of  the  main- 
tenance of  level  crossings  or  of  the  manner  in  which  the  trains 
passing  were  worked  or  managed  on  the  occasion  in  question. 

That  became  manifest  as  soon  as  it  appeared  that  the  defen- 
dants were  complying  with  the  statutory  requirements  applicable 
to  the  defendants’  duty  in  those  respects.  The  learned  chair- 
man withdrew  that  phase  of  the  case  from  the  jury,  and  the 
only  questions  that  remained  were  those  arising  from  a breach 
of  duty  in  failing  to  comply  with  the  order  of  the  Rail- 
way Committee  of  the  Privy  Council  with  regard  to  the  main- 
tenance of  gates  and  watchmen  at  the  crossing  in  question.  In 
respect  of  keeping  watchmen  or  a watchman  at  the  crossing  on 
the  night  in  question  there  was  evidence  shewing  a clear  and  in- 
excusable disregard  of  the  terms  of  the  order.  The  defendants’ 
failure  to  observe  the  terms  of  the  order  may  have  led,  and  pro- 
bably did  lead,  to  the  unhappy  consequences  which  the  evidence 
discloses.  But  for  these  consequences  the  defendants  cannot  be 
held  answerable  in  the  present  proceedings  for  the  reasons  stated 
by  my  learned  brothers  in  which  I concur. 

The  conviction  must  therefore  be  quashed. 
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OsLER,  J.A. : — This  was  a case  reserved  by  the  chairman  of 
the  general  sessions  of  the  peace  for  the  county  of  York  under 
sec.  1014  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146. 

Before  answering  the  questions  submitted,  or  such  of  them  as 
it  may  be  necessary  to  answer,  some  of  the  proceedings  at  the 
trial  may  be  briefly  referred  to.  Counsel  for  the  defendants 
moved  to  quash  the  indictment  on  the  ground  that  though  each 
might  possibly  be  indicted  separately  for  the  nuisance  created  by 
the  dangerous  management  of  its  own  trains,  engines  and  line, 
they  could  not  be  jointly  indicted,  the  nuisance  created  by  the. 
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one  not  being  that  created  by  the  other ; and  on  the  further  ground 
that  if  the  nuisance  was  caused  by  the  violation  of  the  order 
of  the  Railway  Committee  the  remedy  or  punishment  was  that 
provided  by  the  Railway  Act,  and  not  by  indictment.  The  motion 
was  overruled,  and  the  trial  continued . At  the  close  of  the  case 
for  the  Crown  a discussion  arose  as  to  the  nature  and  extent  of 
the  duty  of  the  defendants  in  respect  of  the  protection  of  the 
crossing,  the  breach  of  which  was  relied  upon  as  creating  the 
nuisance  for  which  they  were  indicted,  the  defendants  again 
contending  that  the  only  duty  was  that  which  had  been  cast 
upon  them  by  the  order  of  the  Railway  Committee  of  the  2nd 
November,  1897, which  it  was  urged  had  been  sufficiently  com- 
plied with,  but  the  breach  of  which,  if  there  had  been  in  fact  a 
breach,  was  punishable  only  under  the  special  provisions  of  the 
Railway  Act,  in  that  respect.  Counsel  for  the  Crown  thereupon 
said  that  for  the  purposes  of  the  case  he  was  inclined  to  think 
that  the  particular  negligence  complained  of  would  be  the  de- 
fault of  the  companies  to  carry  out  the  terms  of  the  order,  and 
possibly  their  default  in  discharging  the  statutory  obligation 
cast  upon  a railway  company — if  the  jury  should  be  of  opinion 
that  the  absence  of  planking  had  anything  to  do  with  the  alleged 
nuisance — to  complete,  plank  and  maintain  the  opening  between 
the  rails  so  as  to  afford  access  to  the  tracks  at  all  times.  He  did 
not  think  it  would  be  necessary  in  this  case  to  raise  the  common 
law  question,  and  he  was  not  now  raising  it.  After  further  dis- 
cussion : — 

‘‘Mr.  Nesbitt:  It  brings  it  all  back  to  one  point,  there 

cannot  be  anything  to  go  to  the  jury  except  the  gates  and  cross- 
ings— that  is  the  protection  of  the  crossing  by  watchmen  and 
gates. 

Mr.  Drayton:  We  have  gates,  crossings  and  planks.  I don’t 
think  there  is  anything  else. 

“His  Honour:  I don’t  think  there  is  anything  else. 

“Mr.  Nesbitt : I want  to  get  it  clear,  mothing  else  will  be  sub- 
mitted. 

“His  Honour:  I think  that  is  all,  Mr.  Nesbitt.” 

It  is  therefore  quite  clear  that  whatever  may  be  the  scope  of 


*Tliis  or(ter  is  set  out  in  the  judgment  of  Britton,  J.,  post  p.  610. 
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the  indictment  as  framed,  that  is  to  say,  whether  or  not  it  could 
have  been  regarded  as  charging  the  defendants  with  the  com- 
mission of  a common  law  nuisance,  apart  from  anything  arising 
from  the  alleged  breach  of  the  order  of  the  Railway  Committee, 
the  sole  question  to  be  tried  thereon  was  whether  they  could  be 
convicted  for  a nuisance  in  respect  of  their  neglect  or  omission 
to  maintain  gates  and  watchmen  at  the  crossing  in  question  as 
required  by  the  order.  We  may  leave  out  of  viev/  the  question 
of  planking  which  was  not  urged  before  us  and  of  which  nothing 
appears  to  have  been  said  in  the  charge  to  the  jury,  who  were 
told  that  the  question  for  them  to  decide  was  ‘‘whether  there 
was  the  legal  duty  of  the  corporations,  both  Grand  Trunk  Rail- 
way and  Canadian  Pacific  Railway,  to  protect  the  crossing  by 
placing  watchmen  there  for  the  protection  of  people,”  the 
duty  referred  to  being  as  elsewhere  stated  in  the  charge  “that 
contended  to  have  been  imposed  upon  both  companies  by  the 
order  of  the  Railway  Committee.” 

On  the  argument  of  the  appeal  the  points  which  had  been 
taken  at  the  trial  were  again  argued  before  us. 

In  each  of  the  three  counts  the  defendants  are  charged 
jointly,  and  not  separately,  with  the  commission  of  the  offence 
specified  therein. 

“Where  several  persons  join  in  the  commission  of  an  offence 
all  or  any  member  of  them  may  be  jointly  indicted  for  it” : Arch- 
bold ^s  Criminal  Pleading  and  Evidence,  22nd  ed.,  p.  77,  citing 
2 Hale  173 ; and  see  Hawkins,  P.C.  Bk.  2,  ch.  25,  sec.  89.  In  Bex 
V.  Trafford  et  al.  (1831),  1 B.  & Ad.  874,  887,  the  defendants  were 
indicted  jointly  for  a nuisance,  and  it  appeared  that  they  had 
erected  artificial  banks  or  fenders  along  the  course  of  a stream 
passing  through  their  respective  lands,  the  result  of  which  was 
to  pen  back  the  waters  of  the  stream  and  thus  injure  certain 
structures  connected  with  a canal ; and  it  was  held  that  though 
they  had  acted  separately  in  raising  the  fenders  and  banks  of 
their  respective  lands,  yet  as  the  grievance  complained  of  was 
the  result  and  effect  of  the  acts  of  all  jointly  there  was  no  ob- 
jection to  the  indictment  including  all.  And  see  vol.  22,  Cyc., 
pp.  373,  374,  375;  Commonwealth  v.  MoChord  (1834),  2 Dana 
(Kentucky)  242;  Commonwealth  v.  Miller  (1849),  2 Parson’s 
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Select  Cases  (Penn.)  480,  491;  Griffin  v.  Mills  (1877),  39  N.J. 
Law  587,  589. 

If,  therefore,  the  defendants  can,  under  the  circumstances,  be 
indicted  at  ail  tor  a nuisance  jointly  committed  by  them,  it  must 
depend  upon  the  existence  of  an  order  imposing  some  joint  duty 
or  obligation  upon  them.  In  the  absence  of,  or  apart  from,  such 
an  order,  any  nuisance  alleged  to  arise  out  of  the  neglect  to 
observe  a general  obligation  to  maintain  gates  and  watchmen  or 
otherwise  protect  the  street  crossing  is  necessarily  a separate 
offence  on  the  part  of  each  defendant  with  reference  to  the  man- 
agement of  its  own  trains,  engines  and  line  of  tracks.  It  was, 
therefore,  properly  conceded  at  the  trial  that  the  order  of  the 
Railway  Committee  was  the  only  foundation  for  a joint  indict- 
ment whether  the  defendants  were  charged  under  section  221  or 
were  sought  to  be  made  liable  under  section  247  of  the  Code.  1 
agree  with  my  brother  Britton’s  reasons  for  holding  that  no 
offence  has  been  proved  under  the  latter  section. 

Section  165  of  the  Code  enacts  that  every  one  is  guilty  of  an 
indictable  offence  who  without  lawful  excuse  disobeys  any  law- 
ful order,  other  than  for  the  payment  of  money,  made  by  any 
person  or  body  of  persons  authorized  by  any  statute  to  make  or 
give  such  order  unless  some  penalty  is  imposed  or  other  mode  of 
proceeding  is  expressly  provided  by  law. 

The  defendants  could  not  be  convicted  of  an  indictable  offence 
under  this  section,  because  sec.  427  of  the  Railway  Act,  R.S.C. 
1906,  ch.  37,  read  in  connection  with  sec.  33  of  the  same  Act,  does 
expressly  provide  an  appropriate  remedy  by  way  of  penalty  for 
disobedience  to  the  order  of  the  Railway  Committee,  and  the 
application  of  sec.  165  is  thus  by  its  very  terms  expressly  ex- 
cluded: see  The  Queen  v.  Hall,  [1891]  1 Q.B.  747. 

The  offence  charged  in  effect  amounts  to  a breach  of  the  obli- 
gation imposed  by  the  order  of  the  Railway  Committee.  That 
is  the  way  in  which  the  charge  was  presented  and  prosecuted 
and  left  to  the  jury,  and  its  real  character  is  not  changed  merely 
by  calling  it  a nuisance.  It  was,  therefore,  only  under  the  pro- 
visions of  sec.  427  of  the  Railway  Act,  sec.  165  of  the  Code,  as  I 
have  shewn,  not  being  applicable. 

I am  not  "deciding,  end  it  is  not  necessary  now  to  decide. 
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whether,  apart  from  the  order,  the  defendants  might  not  be  pro- 
secuted for  a nuisance  on  separate  indictments,  or  upon  an  in- 
dictment charging  them  severally,  upon  the  principles  established 
by  the  cases  referred  to  in  Union  Collieinj  Co.  v.  The  Queen 
(1900),  31  S.C.R.  81;  10  Cyc.,  pp.  1226,  1227 ; Am.  & Eng,  Ency. 
of  Law,  2nd  ed.,  p.  842,  notwithstanding  the  order  and  the 
remedy  provided  in  case  of  its  disobedience  by  sec.  427  of  the 
Railway  Act.  That  would  involve  the  consideration  of  what  has 
been  decided  by  the  Supreme  Court  in  Grand  Trunk  B.  W.  Co. 
V.  McKay  (1904),  3 Can.  Ry.  Cas.  52,  53;  and  I do  not  think 
that  this  is  at  present  before  us.  If  such  an  indictment  does 
lie  it  does  not  depend  upon  the  provisions  of  the  Railway  Act, 
in  which  I see  nothing  which  suggests  that  the  consent  of  the 
Railway  Commissioners  is  a condition  precedent  to  bringing  it. 

In  view  of  what  I have  said  the  only  question  which  I think 
necessary  to  answer  is  the  first,  which  should  be  answered  in 
the  negative. 

The  result  is  that  the  conviction  must  be  quashed. 
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Britton,  J.  : — The  offences  charged  are  statutory.  The  first 
two  counts  are  laid  under  sec.  221  of  the  Criminal  Code.  This 
section  defines  what  a nuisance  is,  and  the  act  charged  is  a nuis- 
ance within  the  meaning  of  that  section.  The  third  count  is  under 
sec.  247  of  the  Criminal  Code ; and,  I may  say  at  the  out-set,  that, 
in  my  opinion,  this  section  does  not  apply,  and  was  not  intended 
to  apply,  to  what  is  complained  of  here.  It  may  be  applicable  to 
the  engineer  in  control  of  his  engine,  but  it  can  hardly  be  said 
to  apply  to  a case  of  neglect  to  do  what  might  be  necessary  to 
prevent  persons  coming  upon  or  crossing  the  track,  to  the  use  of 
which  a railway  is  by  law  entitled.  It  may  be  applicable  to  a 
person  who  neglects  to  apply  the  brakes  for  stopping  a train, 
or  to  a person  who  by  wilful  neglect  permits  an  explosion 
by  steam,  but  it  does  not  apply  to  neglect  by  workmen  or 
officers  of  a company,  not  on  board  a train,  who  neglect  to  give 
warnings  at  crossings,  by  watchmen,  or  by  a bar  or  gate,  or  the 
erection  of  signs.  As  to  the  first  and  second  counts,  it  is  simply 
a question  of  evidence. 

The  court  of  general  sessions  has  jurisdiction  to  try  these 
defendants,  the  same  as  any  other  defendants,  unless  by  reason 
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of  something  in  the  Railway  Act,  that  Conrt  is  ousted  of  juris- 
diction. This  is  not  a prosecution  for  a penalty  under  the  Rail- 
way Act,  so  sec.  431  of  that  Act  does  not  apply. 

Whatever  provisions  there  may  be  in  the  Railway  Act  for  the 
protection  of  the  travelling  public,  I do  not  find  anything  to 
interfere  with  the  ordinary  prosecution  for  offences  under  the 
Criminal  Code,  even  if  committed  by  railway  companies  or  their 
officers,  unless  the  offence  be  one  for  which  the  Railway  Act 
directs  the  penalty  or  punishment.  In  form  the  indictment  is 
sufficient.  Apart  from  the  duty  placed  upon  the  defendants  by 
the  order  of  the  Railway  Committee  of  the  Privy  Council  of  Can- 
ada, I am  of  the  opinion  that  there  was  no  joint  duty  placed 
upon  them;  and  so  any  unlawful  act,  if  there  was  any  such,  or 
any  omission  to  discharge  a legal  duty,  if  there  was  such  omis- 
sion, was  the  separate  act  or  omission  of  each  defendant,  and 
there  would  have  been  no  evidence  to  submit  to  the  jury,  of  any 
joint  act  or  omission  such  as  charged. 

The  order  of  the  Railway  Committee  of  the  Privy  Council 
places  the  defendants  in  an  entirely  different  position.  The 
Committee  on  the  2nd  November,  1907,  in  pursuance  of  an  agree- 
ment called  ‘‘The  Esplanade  Agreement,”  made  an  order  as 
follows : — 


‘ ‘ The  corporation  of  the  city  of  Toronto  having  applied  to  the 
Railway  Committee  of  the  Privy  Council  of  Canada  for  an  order 
directing  that  the  Grand  Trunk  and  Canadian  Pacific  Railway 
Companies  shall  place  gates  and  watchmen  at  the  crossing  of  Bay 
street  in  the  city  of  Toronto — as  shewn  on  the  plan  accompanying 
its  application  (file  No.  7,006) — and  properly  protect  the  said 
crossing  in  accordance  with  the  provisions  of  an  agreement, 
known  as  ‘The  Esplanade  Agreement,’  made  between  the  Grand 
Trunk  and  the  Canadian  Pacific  Railway  Companies  and  the  cor- 
poration of  the  city  of  Toronto  and  which  was  confirmed  by  the 
Act,  56  Viet.  ch.  48  (D.).” 

“The  Committee,  being  of  the  opinion  that  protection  should 
be  provided  at  this  crossing,  and  in  pursuance  of  the  said  agree- 
ment, hereby  orders  and  directs  that  the  Grand  Trunk  and 
Canadian  Pacific  Railway  Companies  shall,  within  eight  weeks 
from  the  issuing  of  this  order,  properly  plank  between  the  tracks 
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ol  the  respective  companies  at  the  crossing  of  Bay  street,  in  the 
city  of  Toronto,  by  the  tracks  of  the  said  railway  companies,  and 
also  provide  gates  and  watchmen  thereat,  and  thereafter  shall 
maintain  the  said  crossing  and  protection.  ’ ’ 

‘‘Nothing  in  this  order,  or  in  the  documents  or  proceedings 
on  which  it  is  founded,  is  to  prejudice  the  contention  of  the  city 
or  the  said  railway  companies,  on  the  question  whether  Bay 
street,  extends  further  south  than  the  north  side  of  the  Esplanade 
in  the  city  of  Toronto.” 

“Andrew  G.  Blair, 

“Chairman.’^ 

“Ottawa,  Nov.  2nd,  1897. 

The  duty  under  that  order  continued  until  the  24th  of  May, 
1907.  It  is  alleged  that  the  defendants  on  that  day  both  omitted 
to  perform  their  duty,  and,  if  this  case  could  be  tried  upon  in- 
dictment at  the  sessions  and  by  a jury,  there  was  evidence  upon 
which  a jury  could  find  the  fact  of  such  joint  omission. 

It  is  quite  true  that  upon  the  indictment,  each  could  not  be 
found  guilty  of  separate  acts  or  parts  of  that  which  is  charged 
as  a joint  offence.  See  Rex  v.  Hemstead  (1818),  R.  & R.  344. 

This  case  decides  that  upon  a separate  finding  upon  a joint 
indictment,  punishment  could  not  be  imposed  upon  one  without 
a pardon  for  the  other. 

As  these  defendants  are  charged,  a joint  offence  must  be 
proved. 

Apart  from  the  effect  of  the  order  of  the  Railway  Committee 
of  the  Privy  Council,  they  were  not  acting  together.  Each  was 
either  attending  to,  or  neglecting  its  duty;  but  that  order  is  a 
binding  one,  creating  the  joint  duty  and  permitting,  if  the  evi- 
dence warrants  it,  the  finding  of  joint  neglect ; but  that  must  be 
found,  in  seeking  to  impose  the  penalty  prescribed  by  sec.  427  of 
the  Railway  Act. 

I have  said  that  no  case  for  a joint  offence  could  be  maae 
under  sec.  221  of  the  Criminal  Code,  and  that  sec.  247  has  no 
application  to  what  is  complained  of  here.  The  only  other  sec- 
tion is  165,  and  that  expressly  prevents  the  proceeding  by  in- 
dictment as  here,  because  sec.  427  of  the  Railway  Act  provides 
the  penalty  and  a mode  of  enforcing  it. 
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For  these  reasons  I would  answer  the  first  question  in  the 
negative,  and  say  that  a categorical  answer  to  some  of  the  others 
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Canadian 
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would  not  be  proper,  nor  would  any  ans^ver  to  any  other  ques- 
tions be  of  practical  advantage  upon  the  case  submitted. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

G.  F.  H. 

1908 

[BRITTON,  J.] 

Re  West  Peterborough  Dominion  Election. 
Burnham  v.  Stratton. 

Dec.  22 

Parliamentary  Elections — Dominion  Controverted  Elections  Act — Power  of 
Single  Judge  to  Dispose  of  Preliminary  Objections — What  are  Preliminary 
Objections — Order  Extending  Time  for  Service  of  Petition — Application 
after  Expiry  of  Ten  Days  from  Presentation  of  Petition — Order  for  Sub- 
stitutional Service — R.S.C.  1906,  ch.  7,  secs.  18,  19. 

Under  the  Dominion  Controverted  Elections  Act,  R.S.C.  1906,  ch.  7,  a 
single  Judge  of  the  High  Court  of  Justice  has  jurisdiction  to  hear  and 
determine  all  preliminary  objections  to  a petition,  where  an  order  is 
made  extending  the  time  of  service  of  a petition  under  the  Act  and  for 
substitutional  service. 

Objections  that  there  was  no  jurisdiction  to  make  such  order  under  the 
circumstances,  and  that,  even  if  there  were,  the  order  made  was  not 
authorized  by  the  facts,  and  that  substitutional  service  made  under  it 
should  not  be  deemed  personal  service  or  allowed,  are  preliminary  objec- 
tions within  the  meaning  of  the  Act,  or,  at  all  events,  objections  which 
a single  Judge  of  the  High  Court  of  Justice  has  power  to  deal  with. 
Montmagny  Dominion  Election  Case  (1888),  15  S.C.R.  1,  followed. 

The  time  for  service  of  notice  of  the  presentation  of  a petition  under  the 
Dominion  Controverted  Elections  Act  may  be  extended  on  application 
made  after  the  expiry  of  the  ten  days  allowed  for  such  service  by  sec.  18 
of  the  Act. 

Such  order  allowing  further  time  is  not  bad  by  reason  of  substitutional  service 
being  also  directed  in  it,  notwithstanding  the  words  of  sub-sec.  2 of  sec.  18. 

This  was  a hearing  of  preliminary  objections  to  an  election 
petition,  before  Britton,  J.,  on  December  14th,  1908.  The  objec- 
tions and  the  contentions  of  counsel  upon  them  are  set  out  in  the 
judgment. 

G.  H.  Watson,  K.C.,  and  Grayson  Smith,  for  the  respondent. 

J.  E.  Jones,  for  the  petitioner. 

December  22.  Britton,  J.: — ^The  petition  was  filed  on  No- 
vember 21st,  1908.  The  ten  days  allowed  by  sec.  18  of  the  Contro- 
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verted  Elections  Act,  R.S.C.  1906,  ch.  7,  for  service  expired  on 
December  1st  without  service  having  been  made. 

On  December  2nd  counsel  for  the  petitioner  applied,  ex  parte, 
to  me  for  an  order  extending  the  -time  for  service  and  for  sub- 
stitutional service.  The  material  used  in  obtaining  the  order  was 
(1st)  an  affidavit  by  petitioner’s  solicitor,  that  after  the  filing  of  the 
petition  at  Toronto  it  was  sent  to  him  for  service  at  Peterborough, 
and  that  he  received  the  petition  on  November  25th,  made  inquiry 
on  that  day  at  Peterborough  for  the  respondent,  and  learned  that 
he  would  be  in  Toronto  the  next  day.  He  sent  the  petition  to 
Toronto.  The  respondent  could  not  be  found  in  Toronto  on 
November  26th,  so  the  petition  was  returned  to  Peterborough,  and 
on  the  morning  of  November  27th  was  placed  in  the  hands  of  the 
deputy  sheriff  at  that  place:  (2nd)  An  affidavit  by  the  deputy 

sheriff  that  he  had  the  petition  at  Peterborough,  and  endeavoured, 
on  November  27th,  28th  and  30th,  to  serve  it  upon  the  respondent, 
but  could  not  find  him. 

The  order  made  on  December  2nd  is  as  follows  (omitting  the 
formal  part) : — 

“Upon  the  application  of  the  complainant,  upon  reading  the 
affidavits  of  Frederick  J.  A.  Hall  and  W.  H.  Moore  filed,  and  the 
exhibits  therein  referred  to,  and  upon  hearing  what  was  alleged 
by  counsel  for  the  complainant, 

“ (1)  It  is  ordered  that  the  time  for  service  of  the  petition  herein 
be  and  the  same  is  hereby  extended  till  the  twelfth  day  of  De- 
cember, 1908. 

“ (2)  It  is  further  ordered  that  a copy  of  the  petition  and  of 
notice  of  the  date  of  presentation  thereof,  and  a copy  of  the  deposit 
receipt  and  of  the  appointment  of  the  petitioner’s  solicitor,  may  be 
served  upon  the  respondent  by  delivering  such  copies  to  Roland 
Glover  or  such  other  clerk  as  may  be  in  charge  of  respondent’s 
office,  at  Peterborough. 

“ (3)  And  it  is  further  ordered  that  the  costs  of  this  order  be 
costs  in  the  matter  of  the  said  petition.” 

After  obtaining  the  order  of  December  2nd,  it  does  not  appear 
that  there  was  any  further  effort  to  effect  personal  service  upon  the 
respondent,  but  on  the  following  day,  viz.,  on  December  3rd,  a copy 
of  the  petition,  together  with  the  other  papers  mentioned  in  the 
order,  was  delivered  to  Roland  Glover  at  Peterborough. 
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The  respondent  was  not  personally  served  with  a copy  of  the 
petition  and  the  other  papers  mentioned,  or  any  of  them. 

On  December  8th  the  respondent  filed,  in  the  office  of  the  regis- 
trar of  the  High  Court  of  Justice  at  Toronto,  preliminary  objections 
pursuant  to  sec.  19  of  the  Act. 

These  objections  are  as  follows: — 

“ (1)  That  the  security  provided  by  statute  herein  was  not 
properly  given,  and  not  until  some  time  after  the  petition  in  question 
was  filed.  , 

(2)  The  said  security  was  not  given  in  bank  bills,  or  in  gold,  or 
in  Dominion  notes,  or  legal  tender. 

“ (3)  The  alleged  copy  of  the  security  and  notice  thereof  were 
not  verified. 

(5) *  The  original  petition  herein  and  copies  thereof  were  not 
signed  by  the  petitioner  in  person. 

(6)  The  signature  of  the  petitioner  was  not  verified. 

(7)  The  petition  herein  and  the  copies  thereof  were  not  in 
form,  and  were  not  indorsed  in  accordance  with  the  provisions  of 
the  statute  and  the  rules  governing  the  same. 

“ (8)  The  provisions  of  the  statute  as  to  the  filing  of  petitions 
and  as  to  service  thereof  have  not  been  observed  or  complied  with. 

(9)  The  order  made  herein  on  the  2nd  day  of  December,  1908, 
whereby,  amongst  other  things,  it  was  ‘ordered  and  adjudged  that 
the  copy  of  the  petition  and  of  the  notice  of  the  date  of  presentation 
thereof  and  a copy  of  the  deposit  receipt  and  the  appointment  of 
petitioner’s  solicitor  may  be  served  upon  the  respondent  by  de- 
livering such  copies  to  Roland  Glover  or  such  other  clerk  as  may 
be  in  charge  of  the  respondent’s  office  at  Peterborough,’  and  the 
steps  and  proceedings  under  the  said  order,  were  irregular  and  nuU 
and  void. 

“ (10)  The  material  upon  which  the  order  of  December  2nd, 
1908,  was  made,  and  the  said  order  and  the  steps  and  proceedings 
thereunder,  were  and  are  insufficient  and  irregular. 

“(11)  The  said  petition  should  now  be  dismissed.” 

Mr.  Jones  objected  to  the  jurisdiction,  contending  that  one 
Judge  could  not  alone  hear  or  determine  any  matter  which  would 
or  possibly  could  have  the  effect  of  setting  aside  or  dismissing  out 


* By  clerical  Qrror  there  was  no  objection  numbered  (4) . — Rep. 
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of  court  the  petition.  This  objection  can  not  prevail.  “The  Court 
shall  hear  the  parties  upon  such  objections  and  grounds,  and  shall 
decide  the  same  in  a summary  manner:”  Sec.  19.  “The  Court,” 
in  the  Province  of  Ontario,  is  “the  High  Court  of  Justice”  or  any 
Judge  thereof:  see  sec.  2,  sub-sec.  j (1). 

By  sec.  38  two  Judges  are  required  for  the  trial  of  an  election 
petition.  “Trial  Judges ” means  the  two  Judges  “trying  an  election 
petition  or  performing  any  duty  to  which  the  enactment  in  which 
the  expression  occurs  has  reference:”  sec.  2,  (k). 

The  preliminary  objections  may  be  disposed  of  by  one  Judge, 
subject  to  an  appeal  to  the  Supreme  Court  of  Canada  in  certain 
matters,  as  provided  in  sec.  64. 

Mr.  Jones  cited  the  decision  of  Mr.  Justice  Osier  in  the  “Algoma” 
election  (unreported),  where  he  declined  to  proceed  as  a single 
Judge.  That  was  an  entirely  different  case.  It  was  a Provincial 
election,  and  the  trial  was  for  corrupt  practices.  The  summons 
was  issued  under  secs.  187  and  188  of  the  Ontario  Election  Act. 
I quite  agree  that  under  that  Act  and  the  amendments  then  in 
force  it  was  necessary  that  two  rota  Judges  should  preside. 

Mr.  Watson  objected: — 

“ (1)  That  there  was  no  jurisdiction  to  make  the  order  of 
December  2nd,  that  the  ten  days  allowed  by  sec.  18  for  service 
having  expired  and  no  application  having  been  made  within  the 
time  for  an  allowance  of  further  time,  the  matter  was  at  an  end. 

“ (2)  That  even  if  there  was  power  to  make  the  order  after  the 
expiration  of  the  ten  days,  the  order  actually  made  was  not  author- 
ized, because  it  was  not  shewn  that  there  were  in  this  case  any 
special  circumstances  of  difficulty  in  effecting  personal  service. 

“ (3)  That  the  service  actually  made  upon  Roland  Glover  should 
not  be  deemed  personal  service,  or  allowed.” 

It  was  objected  that  the  questions  now  raised  are  not  preliminary 
objections  within  the  meaning  of  the  Act.  I do  not  feel  quite  sure 
that  the  question  of  jurisdiction  to  make  the  order  is  such  “pre- 
liminary objection.” 

Section  19  deals  with  what  may  be  done  “after  the  service  of 
the  petition  and  the  accompanying  notice,  the  respondent  may 
present  . . . preliminary  objections  or  grounds  of  insufficiency 
....  against  the  petition  or  the  petitioner  or  against  any 
further  proceeding  thereon.” 
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It  was  held  in  the  Montmagny  Dominion  Election  Case  (1888), 
15  S.C.R.  1,  that  ‘‘service  not  made  when  it  should  have  been  made,^^ 
and,  “that  service  was  not  made  on  the  person  to  whom  it  should 
have  been  made,”  were  properly  preliminary  objections,  and  these 
were  dealt  with  by  the  Court. 

In  the  South  Leeds  Election  {Dominion)  Case,  Mr.  Justice  Osier 
held,  June  27th,  1891  (unreported),  that  the  objection  that  a 
proper  notice  was  not  served  with  the  petition  ought  not  to  be 
considered  as  a preliminary  objection,  but  should  be  taken  by 
way  of  motion  to  set  aside  the  petition. 

Having  regard  to  the  Montmagny  Case  and  sec.  64  as  to  what  is 
appealable,  I treat  these  objections  as  preliminary  ones,  or  at  all 
events  as  objections  I have  power  to  deal  with.  Mr.  Watson 
abandons  all  other  objections.  Logically  he  must  do  so,  as  accord- 
ing to  his  contention  there  has  been  no  service.  I do  not  think  the 
respondent  should  be  considered  as  having  waived  his  right  to  press 
the  objections  named,  by  reason  of  putting  them  in  after  the  so- 
called  service,  relied  upon  by  the  petitioner. 

Upon  the  argument  the  respondent's  affidavit  was  filed,  and  he 
was  present  in  person  and  his  evidence  was  tendered  upon  any  point 
upon  which  information  was  desired  by  the  Court  or  by  the  peti- 
tioner. The  petitioner  did  not  ask  for  any  adjournment  or  for 
leave  to  put  in  any  evidence,  and  the  argument  proceeded  upon  the 
material  before  me.  The  respondent  was  not  personally  served, 
and  he  could  have  been  within  the  extended  time  had  reasonable 
efforts  been  made  for  the  purpose.  There  was  no  evidence  to  shew 
or  from  which  it  could  be  inferred  that  the  respondent  was  attempt- 
ing to  evade  service. 

Was  there  jurisdiction  to  make  the  order  on  December  2nd 
allowing  further  time? 

It  was  held  in  the  Glengarry  Dominion  Election  Case  (1888), 
14  S.C.R.  453,  that  the  time  within  which  the  trial  of  an  election 
petition  must  be  commenced  can  not  be  enlarged  beyond  the  six 
months  from  the  presentation  of  the  petition  unless  an  order  has 
been  obtained  on  application  made  within  said  six  months.  The 
decision  of  the  Court  was  by  Fournier,  Henry  and  Taschereau,  JJ.; 
Sir  W.  J.  Ritchie,  C.J.,  and  Gwynne,  J.,  dissented.  This  decision 
was  under  R.S.C.  1886,  ch.  9,  secs.  32,  33.  Part  of  32  is:  “The 
trial  of  every  election  petition  shall  be  commenced  within  six  months 
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from  the  time  when  such  petition  has  been  presented  . . 

Section  33:  ‘^The  Court  or  a Judge  may,  notwithstanding  anything 
in  the  next  preceding  section,  from  time  to  time  enlarge  the  time  for 
the  commencement  of  the  trial,  if  on  an  application  for  that  purpose, 
supported  by  affidavit,  it  appears  to  such  Court  or  Judge  that  the 
requirements  of  justice  render  such  enlargement  necessary.” 

Henry,  J.,  in  the  Quebec  County  Dominion  Election  Case  (1888), 
14  S.C.R.  434,  at  p.  447,  said  the  order  extending  the  time  must 
be  made  within  the  six  months. 

Decisions  are  not  wanting,  and  very  clear-cut  decisions,  that  the 
time  for  commencing  the  trial  can  not  be  extended  beyond  the  six 
months,  except  by  an  order,  application  for  which  must  be  made 
within  the  six  months  named. 

Prior  to  the  cases  cited  it  had  been  expressly  decided  otherwise. 

In  the  Algoma  Election  {Dominion)  Case,  in  the  Ontario  Court 
of  Appeal,  January  10th,  1888,  reported  in  the  volume  of  Election 
Decisions,  1884-1891,  Osier,  J.,  at  p.  463,  said:  ‘^We  have  recently 
held  in  the  Kingston  Case,  not  reported,  that  the  time  may  be  en- 
larged under  sec.  33,  notwithstanding  the  expiration  of  the  six 
months.  The  petition  is  not  out  of  Court,  and  having  regard  to  the 
interpretation  clause,  sec.  2,  and  to  sec.  35,  and  the  construction 
which  has  in  other  cases  been  placed  on  language  similar  to  that 
of  sec.  33,  I think  it  reasonably  clear  that  the  power  to  enlarge  is 
not  necessarily  to  be  exercised  only  within  the  six  months,  but 
may  in  a proper  case  be  exercised  after  that  time  has  expired.” 
He  refers  to  Wheeler  v.  Gibbs,  Banner  v.  J ohnston,  and  Lord  v.  Lee, 
to  which  I will  refer  later. 

If  the  case  of  allowing  longer  time  (sec.  18)  for  effecting 
service  can  not  be  distinguished  from  enlarging  the  time  (sec.  40)* 
for  commencement  of  trial,  then  the  petition  would  seem  to  have 
no  further  life.  In  determining  whether  the  case  can  be  dis- 
tinguished, the  petitioner  at  this  stage  is  entitled  to  the  benefit  of 
any  doubt.  The  respondent  has  knowledge  of  the  petition  and  of 
its  contents.  As  a matter  of  information,  the  service  is,  of  course, 
a merely  formal  matter.  While  the  respondent  is  entitled  to  the 
benefit  of  every  objection  that  can  be  made  for  non-compliance 
with  the  law,  the  allowance  of  the  additional  time  and  allowing 
substitutional  service  can  not  result  in  any  hardship. 
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In  attempting  to  distinguish  between  enlarging  the  time  for 
trial  and  extending  the  time,  or  giving  further  time  for  service,  no 
assistance  can  be  had  from  the  words  used,  for  in  the  ordinary  legal 
sense,  to  enlarge  a rule,  or  order  or  notice,  means  to  extend  the  time 
for  compliance  with  it. 

Wheeler  v.  Gibbs  (1879),  3 S.C.R.  374,  was  cited  in  the  Glengarry 
Case.  It  was  distinguished  rather  than  overruled.  In  Wheeler  v. 
Gibbs  an  appeal  was  quashed  because  the  appellant  had  not  given 
notice  of  setting  down  the  case  for  hearing,  nor  obtained  from  the 
Judge  who  tried  the  petition  further  time  for  giving  notice,  as 
required  by  the  48th  sec.  of  the  Supreme  and  Exchequer  Court  Act. 
Afterwards,  the  appellant  applied  to  and  obtained  from  the  trial 
Judge  an  order  extending  the  time  for  giving  notice,  and  upon  the 
matter  coming  again  before  the  Appellate  Court  it  was  held  that  the 
power  of  the  trial  Judge  could  be  exercised  after  expiration  of 
original  time,  even  so  long  after,  and  after  an  abortive  attempt  to 
get  the  case  argued  in  the  Supreme  Court.  Henry,  J.,  took  part, 
and  he  also  was  with  the  majority  in  the  Glengarry  Case.  Reading 
the  two  cases,  and  considering  that  this  is  only  a matter  of  service, 
at  the  very  commencement  of  the  proceedings,  wheif,  as  might  well 
often  happen,  the  first  ten  days  would  be  exhausted  before  the 
petitioner  could  know  that  there  would  be  difficulty  in  effecting 
personal  service,  I think  it  could  not  have  been  the  intention  of 
the  Act  to  nip  in  the  bud  the  petition  because  of  inability  to  serve, 
and  accidental  omission,  or  omission  because  of  inability  to  apply 
for  additional  allowance  of  time  within  the  first  ten  days. 

Full  effect  should  be  given  to  all  the  words  in  sec.  18.  I can  not 
say  that  there  is  any  general  rule  that  where  jurisdiction  is  given  to 
extend  time,  that  such  jurisdiction  must  be  exercised  within  the 
period  first  mentioned.  The  position  of  the  matter  as  to  the  peti- 
tioner and  the  public — and  in  all  the  cases  public  rights  have  been 
considered — is  very  different  now  from  what  it  will  be  when  parties 
are  at  issue  and  the  petition  ripe  for  trial.  The  respondent  should 
be  allowed  to  make  a counter-attack  if  he  can.  That  is  something 
the  electors  may  be  interested  in. 

If  the  interpretation  of  sec.  18  is  to  be  according  to  its  words, 
then  the  application  before  the  expiration  of  ten  days  is  not  com- 
pulsory; if  one  may  venture  outside  of  the  words,  I am  bound  to 
say  that  in  dealing  with  addition  of  time  for  serving  the  petition. 
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it  is  not  the  necessary  meaning  that  the  application  for  such  addi- 
tional time  shall  be  made  before  the  expiration  of  ten  days  from 
filing  the  petition. 

In  Banner  v.  Johnston  (1871),  L.R.  5 H.L.  157,  at  p.  170,  the 
Lord  Chancellor  said:  ‘‘What  we  have  to  look  at  in  substance  is 
this:  Is  it  contrary  to  the  meaning  of  the  word  ‘extend’  to  give 
longer  time  after  the  original  time  has  passed.  Time  is  not  a 
material  with  respect  to  which  it  may  be  said  that  the  matter  itself 
having  ceased  there  is  no  further  subject  to  operate  upon.  Although 
the  time  has  passed,  it  may  well  be  that  the  Legislature  intended 
to  say  there  should  be  a power  in  the  Court  of  Appeal  to  say  that 
it  would  be  reasonable  that  an  additional  time  should  be  given.” 

Lord  V.  Lee  (1868),  L.R.  3 Q.B.  404,  is  a case  where  it  was  held 
that  after  the  expiration  of  time  for  making  the  award — and  even 
after  award  was  made — the  Judge  had  power  to  enlarge  the  time 
for  making,  and  the  award  was  held  valid. 

Consolidated  Rule  353  expressly  gives  power,  in  matters  to 
which  the  rules  are  applicable,  to  enlarge  the  time  although  applica- 
tion is  not  made  until  after  the  expiration  of  the  time  allowed. 
This  rule  does  not  apply  to  election  cases.  The  argument  from 
the  rule  is  that  such  rule  being  necessary  in  High  Court  matters, 
express  authority  to  do  things  out  of  time  is  necessary  in  all 
matters,  especially  in  election  proceedings.  I do  not  think  the 
argument  can  be  pushed  to  that  length. 

I am  pressed  on  the  one  hand  by  the  decision  in  the  Glengarry 
Case,  and  on  the  other  with  the  distinction  that  ought  to  exist,  and 
which  in  my  opinion  does  exist,  between  the  extension  of  time  of 
service  of  a petition  (like  a writ  of  summons)  and  the  extension  of 
time  for  commencement  of  trial,  and  in  the  result  I hold  that  there 
was  jurisdiction  to  make  the  order  for  allowance  of  further  time  for 
service  of  the  petition  herein. 

Should  the  order  of  December  2nd  have  been  made? 

On  the  application  for  the  order,  my  attention  was  not  specially 
called  to  sub-sec.  2 of  sec.  18.*  The  petitioner  had  not  complied 
with  the  evident  intention  of  the  Act.  That  section  contemplates 

* Sec.  18  (2).  If  service  cannot  be  effected  on  the  respondent  per- 
sonally within  the  time  granted  by  the  Court,  then  service  upon  such 
other  person,  or  in  such  manner,  as  the  Court  on  the  application  of  the 
petitioner  directs,  shall  be  deemed  good  and  sufficient  service  upon  the 
respondent  or  respondents. 
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two  applications,  if  necessary,  by  reason  of  '^special  circumstances 
of  difficulty  in  effecting  personal  service:’’  (1)  for  longer  time,  and 
(2)  for  substitutional  service,  if,  within  the  longer  time  allowed, 
personal  service  could  not  be  effected. 

Section  17  is  as  follows:  “An  election  petition  under  this  Act, 
and  notice  of  the  date  of  the  presentation  thereof,  and  a copy  of  the 
deposit  receipt,  shall  be  served  as  nearly  as  possible  in  the  manner 
in  which  a writ  of  summons  is  served  in  civil  matters,  or  in  such  other 
manner  as  is  prescribed.”  No  other  manner  is  “prescribed”  unless 
it  be  the  personal  service  required  by  sec.  18. 

The  service  of  a writ  of  summons  in  civil  matters  is  provided  for 
by  Consolidated  Rule  146,  which  is:  “Where  service  is  required  the 
writ  may  be  served  in  any  county  or  district  in  Ontario,  and  the 
service  thereof  shall  be  personal;  but  if  it  appears  to  the  Court  or  a 
Judge  on  affidavit  that  the  plaintiff  is  unable  to  effect  prompt  per- 
sonal service,  the  Court  or  Judge  may  order  substituted  or  other 
service  by  advertisement  or  otherwise.” 

The  application  was  made  ex  parte.  If,  for  want  of  proper 
information  as  to  the  facts,  the  petitioner  has  obtained  an  improper 
order,  it  was  at  his  own  risk.  It  did  appear  to  me,  on  affidavit,  that 
the  petitioner  was  unable  to  effect  prompt  personal  service  of  the 
petition  and  notices,  and  so  in  the  exercise  of  my  discretion  I made 
the  order.  The  respondent,  being  a business  man  of  large  interests  in 
different  parts  of  Canada,  the  service  upon  his  clerk,  Roland  Glover, 
or  upon  the  clerk  in  charge  of  the  respondent’s  office  at  Peter- 
borough, should  be  as  good  as  personal  service,  and  therefore  should 
be  deemed  personal  service.  Assuming  that  at  that  time  I had 
jurisdiction  to  make  any  order  allowing  further  time,  I do  not  think 
the  order  bad  by  reason  of  its  directing  substitutional  service  as 
well,  in  one  order.  Rule  146,  in  my  opinion,  applies,  and  the 
petitioner  had  up  to  that  time  been  unable  to  effect  “prompt  per- 
sonal service.” 

As  to  the  third  objection,  the  service  was,  in  fact,  in  accordance 
with  the  order  made.  It  is  not  open  to  me  now  to  interfere.  If 
the  order  was  not  made  in  the  proper  exercise  of  a judicial  discretion, 
and  if  that  is  the  subject  of  appeal,  the  matter  will  be  rightly  disposed 
of  by  the  Appellate  Court. 

In  the  Montmagny  Election  {Dominion)  Case,  15  S.C.R.  1,  defec- 
tive service  was  set  up  as  one  of  the  preliminary  objections.  The 
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objection  was  dismissed  by  the  Superior  Court  of  Lower  Canada, 
and  allowed  on  appeal  by  the  Supreme  Court  of  Canada. 

That  case  goes  a long  way  against  what  may  be  called  sub- 
stitutional service.  The  decision  in  that  case,  however,  is  based 
on  article  57  of  the  Code  of  Civil  Procedure  in  Quebec,  and  there  is 
no  such  provision  as  in  our  Rule  146.  There  was  no  order  allowing 
substitutional  service  in  that  case. 

For  the  reasons  given  I must  disallow  the  preliminary  objections. 

Costs  in  the  matter  of  the  petition. 

A.  H.  F.  L. 
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In  re  McNeil  and  Plotke.  D.  c. 

In  re  McCully  and  Plotke.  1908 

Mines  and  Minerals — Adverse  Claims — Right  to  Stake  Claim  Already  Staked — 
Abandonment  of  Prior  Claim — Evidence  of — Knowledge  of  by  Party  Sub- 
sequently Staking — Affidavit  of  Applicant  Referring  to  Prior  Claim,  but 
Claiming  it  to  be  Invalid — Reference  Back  to  Mining  Commissioner. 

Under  the  Mines  Act  of  1906,  6 Edw.  VII.  ch.  11  (O.),  as  amended  by  the 
Act  of  1907,  7 Edw.  VII.  ch.  13  (O.),  a claim  can  be  staked  and  recorded, 
though  previously  staked  and  recorded,  the  previous  staking  continuing 
to  exist  on  the  lands,  when  the  party  re-staking  has  knowledgej  which 
justifies  his  belief  that  such  prior  claim  has  expired,  lapsed,  been  aban- 
doned or  cancelled.  The  fact  of  there  not  having  been  a real  discovery 
at  the  time  of  a prior  staking  will,  under  the  Act,  work  an  abandonment 
of  a claim. 

An  afiidavit  of  discovery,  which  duly  complied  with  the  requirements  of  the 
Act,  in  that  it  contained  the  requisite  statements,  namely,  that  there  was 
nothing  on  the  lands  at  the  time  of  staking  to  indicate  that  the  lands  were 
not  open  for  staking;  that  the  deponent  believed  same  to  be  true;  and 
that  he  was  entitled  to  be  recorded  therefor,  is  not  invalidated  by  reason 
of  the  affidavit  referring  to  a prior  claim  which  had  been  staked  and 
recorded,  but  which  the  deponent  stated  he  believed  to  be  invalid,  there 
apparently  being  grounds  for  such  belief,  in  that  there  had  not  been  a 
real  discovery  at  the  time  of  such  prior  staking  and  recording. 

Re  Isa  Mining  Co.  and  Francey  (1907),  10  O.W.R.  31,  distinguished. 

The  mining  commissioner,  on  appeal  to  him  from  the  mining  recorder,  having 
refused  to  inquire  into  the  validity  of  the  prior  claim,  on  the  ground  of 
such  affidavit  being  defective,  and  the  claim  based  thereon  being,  there- 
fore, invalid,  and  it  having  been  agreed  that,  if  the  Court  should  be  of 
the  contrary  opinion,  the  matter  should  be  referred  back  to  the  mining 
commissioner  to  inquire  into  and  decide  as  to  the  validity  of  such  prior 
claim,  this  course  was  pursued. 

These  were  appeals  from  the  decision  of  the  mining  commis- 
sioner in  the  matter  of  two  appeals  taken  by  the  appellants  from 
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the  decisions  of  the  mining  recorder,  whereby  he  dismissed  their 
disputes  against  the  application  of  Plotke. 

In  re 
McNeil 

AND 

Plotke. 

On  December  1st,  1908,  the  appeals  were  heard  before  a Divis- 
ional Court  composed  of  Falconbridge,  C.J.K.B.,  Britton,  and 
Riddell,  JJ. 

Lor,ne  McDougall,  for  the  appellant  John  J.  McNeil.  The 
appellant  has  been  deprived  by  the  finding  of  the  commissioner 
from  having  Plotke ’s  claim  investigated.  The  commissioner  was 
of  the  opinion  that,  on  the  authority  of  Re  C ashman  and  Cohalt  and 
James  Mines,  Limited  (1907),  10  O.W.R.  658,  McNeiPs  status  must 
be  first  established  before  he  could  enter  into  an  inquiry  as  to 
Plotke’s  title.  He  then  held,  on  the  authority  of  Re  Isa  Mining 
Co.  and  Francey  (1907),  10  O.W.R.  31,  that  McNeil’s  application 
was  defective  by  reason  of  the  affidavit  supporting  it  not  complying 
with  the  statute  in  that  it  qualified  the  statement  that  he  had  no 
knowledge  of  and  had  never  heard  of  any  adverse  claim,  by  the 
statement  except  applications  10263  and  10332|,  the  validity  of 
which  I question,”  these  being  Plotke’s  applications.  That  case, 
however,  has  not  the  effect  contended  for.  It  was  decided,  under 
sec.  141  (1)  of  6 Edw.  VII.  ch.  11  (0.),  while  McNeil’s  application 
was  made  under  that  section  as  amended  by  the  Act  of  1907,  7 Edw. 
VII.  ch.  13,  sec.  39  (0.),  under  which  the  exception  to  the  affidavit 
was  properly  made.  The  object  of  the  amendment  was  to  enable 
the  applicant  to  state  the  facts  as  they  actually  existed.  Any 
other  view  would  be  offering  a premium  to  perjury.  There  should, 
therefore,  be  a new  trial  before  the  Commissioner  to  try  the  validity 
of  Plotke’s  claim.  McNeil  is  also  entitled  to  succeed  as  against 
McCully.  The  commissioner  found  on  the  evidence  that  McCully 
had  never  made  any  discovery,  but  was  merely  taking  advantage 
of  the  discoveries  of  others;  he  had  therefore  no  status,  and  that  his 
appeal  should  be  dismissed.  The  respondent  John  J.  McNeil  was 
in  no  way  identified  with  H.  A.  McNeil,  so  that  the  previous  finding 
of  the  commissioner  as  to  H.  A.  McNeil  in  no  way  affects  him  or 
creates  any  estoppel. 

J.  E.  Day,  for  the  appellant  McCully.  The  contention  on  behalf 
of  McCully  is  the  same  as  that  raised  on  behalf  of  McNeil  except 
as  regards  the  contention  against  McCully.  By  sec.  52  (3)  of  the 
Act  of  1907,  7 Edw.  VII.  ch.  13  (0.),  the  right  is  given  to  appeal 
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from  the  recorder  to  the  commissioner,  who  is  to  hear  and  de- 
termine the  matters  brought  before  him,  and  to  make  such  order 
as  may  seem  just.  He  should,  therefore,  have  investigated  Plotke^s 
claims  and  given  a decision  regarding  them.  Plotke  never  made 
any  valuable  discovery,  or  did  the  staking  or  recording  required  by 
the  statute.  The  commissioner  in  his  judgment  stated  that  he 
placed  no  credence  in  Douglas,  who  staked  and  recorded  for 
Plotke;  that  his  staking  was  fraudulent.  John  J.  McNeil  never 
made  any  discovery  or  did  any  staking.  He  is  also  bound  by 
H.  A.  McNeihs  acts,  as  he  was  his  agent,  and  is  therefore  estopped 
by  the  commissioner’s  judgment  of  December  27th:  Halsbury  on 
the  Laws  of  England,  p.  175.  McCully  is  the  only  licensee  who 
properly  staked  and  recorded  under  the  statute. 

W.  M.  Douglas,  K.C.,  and  A.  G.  Slaght,  for  the  respondent. 
If  the  contention  of  the  other  side  were  correct,  no  one  could  take 
up  a claim  without  being  subject  to  have  it  contested  up  to  the 
highest  Court,  notwithstanding  that  those  disputing  his  right 
shewed  no  claim  whatever  in  themselves.  The  commissioner  very 
properly  held  that  before  they  could  attack  Plotke’s  claim  they 
must  prove  their  own  status:  Re  Cashman  and  Cohalt  and  James 
Mines,  10  O.W.R.  658.  This  they  failed  to  do,  and  the  commission- 
er therefore  dismissed  their  appeals.  Under  the  Act  of 
1906  any  number  of  licensees  could  stake,  and  the  recorder 
had  to  record:  Munro  v.  Smith  (1907),  10  O.W.R.  102;  but  under 
the  Act  of  1907  no  licensee  could  prospect  or  stake  a claim  where 
there  was  an  existing  staking  and  recording.  The  previous  staking 
and  recording  must  first  be  got  rid  of:  secs.  131,  132,  157,  158, 
Form  No.  14.  The  evidence  shews  that  Plotke’s  claims  are  valid. 
John  J.  McNeil  is  also  bound  by  the  acts  of  his  agent  H.  A.  McNeil. 
By  the  commissioner’s  finding  of  December  27th,  the  matter  is 
res  judicata-:  24  Am.  & Eng.  Encyl.  of  Law,  2nd  ed.,  709,  737-40. 
Great  stress  is  laid  on  the  remarks  of  the  commissioner  as  to  Plotke ’s 
claims.  He  does  not  attempt  to  say  that  the  claims  were  fraudu- 
lent; all  he  says  is  that  they  are  suspicious.  This  is,  however, 
disposed  of  by  the  report  of  the  inspector,  who  reports  that  there 
was  a valuable  discovery.  John  J.  McNeil  never  made  any  discovery; 
while  the  affidavit  is  defective.  The  exception  made  to  it  shews 
knowledge  of  Plotke ’s  staking  and  recording:  Isa  Mining  Co.  and 
Francey,  10  O.W.R.  31.  McCully  never  made  any  discovery  or  did 
any  staking,  and  the  commissioner  has  so  found. 
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December  21.  Riddell,  J.: — The  disputes  in  these  cases  had 
been  entered  separately,  and  were  tried  separately  before  the 
recorder;  the  appeals  to  the  commissioner  were  also  entered  separ- 
ately, but  the  appeals  were  tried  together,  as  they  involved  the 
same  questions,  except  that ’each  appellant,  in  addition  to  the  claim 
that  Plotke ’s  application  could  not  be  sustained,  claimed  that  he 
should  be  awarded  the  property  in  competition  with  the  other. 

The  evidence  was  taken  before  the  commissioner  on  August 
31st,  1908.  At  the  hearing  it  was  suggested  that  the  evidence 
taken  upon  a former  occasion  in  reference  to  the  same  property, 
might  be  put  in,  but  this  was  objected  to  by  Mr.  Slaght,  and  that 
course  was  not  adopted;  by  consent,  however,  the  evidence  taken 
before  the  recorder  was  put  in,  with  leave  to  supplement  such 
evidence  by  vivd  voce  testimony. 

There  were  two  applications  by  Plotke  under  consideration  by 
the  recorder.  Nos.  10263  and  10332^;  and  he  found  that  while  some 
doubt  might  be  entertained  about  No.  10263,  ‘'the  application 
. . . recorded  as  No.  10332J  upon  which  a discovery  of  valuable 

mineral  was  reported  in  favour  of  the  said  Plotke  . . . should 

be  confirmed,  and  the  disputes  of  the  said  C.  C.  McCully  and  John  J. 
McNeil  dismissed.” 

Upon  the  appeal  to  the  commissioner  he  thought  he  was  bound 
by  the  decision  of  this  Divisional  Court  in  the  case  of  Re 
Cashman  and  Cohalt  and  James  Mines,  Limited,  10  O.W.R. 
658  first  to  investigate  the  rights  of  the  appellants  to  an 
interest  in  the  property  ; * and  if  neither  had  such  an  interest,  he 
thought  it  was  not  open  to  him  to  reverse  the  recorder’s  decision 
as  to  the  validity  of  the  Plotke  claim.  The  actual  decision  in  the 
Cashman  case  does  not  go  so  far;  but  no  fault  can  be  found  with 
the  commissioner’s  manner  of  marshalling  the  questions  to  be  tried. 
He  cannot  be  said  to  have  been  wrong  in  first  determining  the 
status  of  the  appellants. 

He  finds  that  neither  McNeil  nor  McCully  has  any  claim  to  the 
property  by  reason  of  the  supposed  fact  that  their  staking,  etc., 
were  not  in  accordance  with  the  Act — in  particulars  which  will 
require  consideration;  but  he  adds:  ‘‘It  is  not  open  to  me  to  in- 
vestigate the  strict  legality  of  the  Plotke  claims.  Were  that  question 
open  I am  by  no  means  sure  that  I could  agree  with  the  recorder 
in  upholding  theiy  validity.”  The  appeals  were  therefore  dis- 
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missed  and  without  costs,  solely  upon  the  ground  of  want 
of  status  of  the  two  appellants  to  sustain  an  appeal  from  the  re- 
corder to  the  commissioner. 

Upon  the  appeal  before  us,  it  was  agreed  by  counsel  for  the 
appellants  that  in  case  the  Court  were  of  opinion  that  the  com- 
missioner was  wrong  in  the  ground  upon  which  he  rested  his  judg- 
ment, the  case  might  be  remitted  to  him  to  deal  with  it  upon  the 
merits.  The  question  upon  which  the  Divisional  Court  divided  in 
Re  Wright  and  Coleman  Development  Co.  (1908),  12  O.W.R. 
248,  now  in  appeal,  therefore,  does  not  arise  here. 

In  order  to  appreciate  the  objections  to  the  status  of  the  appel- 
lants it  will  be  necessary  to  go  back  into  the  history  of  this  property. 

On  Nov.  13th,  1907,  certain  claims  made  by  H.  A.  McNeil  (not 
the  appellant  here)  and  Plotke  were  cancelled  upon  the  ground 
that  neither  had  made  a discovery  of  valuable  mineral.  Some  or 
all  of  the  posts  of  these  former  stakings  remained  upon  the  property, 
but  it  is  not  clear  how  many,  or  which,  or  how  long. 

Nov.  15th.  Plotke  alleges  that  a discovery  was  made  and 
staking  done  by  one  Douglas  for  him. 

Nov.  16th.  Plotke ’s  application  for  this  was  recorded  as  applica- 
tion No.  10263.  As  to  this  application,  the  commissioner,  upon  a for- 
mer proceeding  before  him,  says  (judgment  Dec.  27th,  1907,  after 
holding  that  he  cannot  give  effect  to  the  appeal  then  before  him): 
^‘Were  I permitted  to  do  so,  I would  without  hesitation  find  as  a 
fact  that  that  application  is  invalid,  that  in  fact  the  staking  and 
discovery  claimed  by  the  affidavit  of  Douglas  to  have  been  made 
and  done  on  Nov.  15th,  1907,  was  never  really  made  or  done.” 
The  commissioner  nowhere  retracts  this  expression  of  opinion, 
and  the  evidence  is,  I think,  overwhelming  that  he  was  right  in 
his  opinion. 

Nov.  16th.  H.  A.  McNeil  had  a number  of  men  upon  this 
property,  and  these  did  some  staking,  leaving  certain  blanks,  as  it 
was  doubtful  who  would  go  to  the  recorder’s  office  to  record  the 
claim.  One  Lebrick  came  to  the  property  on  the  next  day,  and 
it  was  decided  that  he  should  record. 

Nov.  18th.  Lebrick  does  record  the  claim  for  H.  A.  McNeil; 
upon  the  same  day  McNeil  files  a dispute  of  Plotke ’s  application 
NO.T0263. 

Dec.  5th.  It  is  alleged  that  Douglas  made  a new  discovery 
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and  staking  for  Plotke,  and  this  is  recorded  on  Dec.  6th  as  No. 
10332J. 

Iisr  EE 
McNeil 

AND 

Plotke. 

In  respect  of  this  claim  the  commissioner,  in  the  same  judgment 
(Dec.  27th,  1907),  says:  ‘‘I  have  no  hesitation  in  saying  that  if  I 
considered  the  matter  open  to  me  to  determine  upon  this  appeal,  I 

Riddell,  J. 

would  have  no  hesitation  in  finding  that  application  No.  10332 J 
should  not  have  been  recorded.”  It  appears,  however,  that  the 
application  in  question  was  afterwards  inspected  (Jan.  20th,  1908), 
and  valuable  mineral  found,  as  appears  by  the  inspector’s  report, 
filed  Feb.  10th,  1908. 

Dec.  6th.  It  is  said  that  H.  A.  McNeil  again  staked;  but  this 
staking  was  not  followed  up  by  any  claim,  and  it  does  not  seem  to 
have  been  based  on  any  discovery. 

Dec.  6th.  The  recorder  dismissed  the  dispute  of  McNeil  against 
claim  No.  10263. 

Dec.  12th.  H.  A.  McNeil  takes  an  appeal  from  this  decision 
to  the  commissioner. 

Dec.  20th.  Upon  this  matter  coming  before  the  commissioner,  it 
came  to  the  notice  of  H.  A.  McNeil  that  the  recorder  had  recorded 
application  No.  10332J,  whereupon  he  appealed  against  that  act, 
and  the  two  appeals  came  on  together  on  Dec.  23rd  or  24th.  Upon 
this  day  the  evidence  was  retaken  before  the  commissioner,  and  upon 
the  proceeding  it  is  alleged  that  the  commissioner  said  or  suggested 
that  neither  Plotke  nor  McNeil  might  be  entitled  to  the 
property.  One  Everall,  hearing  this,  it  is  said,  determined  to  try 
to  procure  the  property  for  McCully  and  others.  He  went  there 
Dec.  24th,  the  snow  being  a foot  and  a half  deep — so  deep  that  it 
was  impossible  to  make  a discovery,  perhaps — at  all  events,  he 
found  McNeil’s  shaft  12  feet  deep,  found  a vein  shewing  at  10  feet 
from  the  top,  though  it  is  said  to  have  shewed  at  the  top  also. 
He  claims  to  have  made  four  discoveries,  but  did  only  one  staking. 
He  put  down  the  discovery  post  at  the  McNeil  shaft,  and  then  he 
says  put  down  posts  1,  2,  3 and  4. 

In  respect  of  this  the  commissioner,  in  the  judgment  now  under 
appeal,  says:  ^‘No  original  discovery  of  any  kind  appears  to  have 
been  made  by  or  on  behalf  of  McCully,  the  licensee  who  staked 
on  his  behalf  admittedly  having  staked  the  properties  already 
existing  when  they  went  upon  it.” 

Dec.  27th.  The  commissioner  dismisses  the  appeals  of  H.  A. 
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McNeil  upon  the  sole  ground  that  he  has  no  locus  standi  to  prosecute 
the  appeals.  It  was  in  this  judgment  that  the  commissioner  made 
the  references  to  the  merits  of  applications  Nos.  10263  and  10332^ 
already  set  out. 

No  appeal  was  taken  from  this  judgment,  and  consequently  the 
decisions  of  the  recorder  were  absolute.  But  the  commissioner 
recommended  the  recorder  to  have  an  inspection  of  all  the  alleged 
discoveries,  in  that  way  to  procure  cancellation  of  claims  that 
seemed  to  be  clearly  ^ invalid  and  made  in  direct  violation  and 
apparently  in  fraud  of  the  Act.”  It  was,  it  would  seem,  upon  this 
recommendation  that  the  inspection  of  the  discovery  alleged  in 
10332J  already  referred  to  was  made. 

The  ground  upon  which  the  commissioner  held  that  H.  A. 
McNeil  had  no  status  was  that  Lebrick  had  made  a false  affidavit 
as  to  his  having  been  on  the  ground  on  December  16th. 

Dec.  28th.  McCully  filed  his  application  and  also  a dispute 
against  No.  10332^. 

Jan.  13th,  1908.  John  J.  McNeil,  the  present  appellant,  is 
alleged  to  have  staked,  and  upon  the  next  day  he  filed  a dispute 
against  applications  Nos.  10263  and  10332|. 

March  3rd.  The  trial  of  the  dispute  by  John  J.  McNeil  of  claims 
10263  and  10332|  before  the  recorder  is  had. 

March  10th.  McCully  filed  a dispute  against  10263,  and  this 
is  tried  on  March  28th. 

July  28th.  The  recorder  gave  judgment  in  the  dispute  and 
application  of  J.  J.  McNeil  and  McCully,  holding  that  10332|  was 
good,  and  dismissing  the  disputes  of  McNeil  and  McCully  confirming 
the  record  of  10332|.  Appeals  were  had  by  both  McNeil  and 
McCully  to  the  commissioner;  and  he,  on  Sept.  9th,  gave  judgment 
dismissing  the  appeals  without  costs,  on  the  sole  ground  already 
spoken  of,  i.e.,  the  want  of  status  of  the  appellants. 

The  objection  to  the  position  of  McNeil  is  very  simple.  It  is 
said  that  at  the  time  (13th  Jan.,  1908)  the  discovery  and  staking 
were  made  by  him  there  were  the  two  Plotke  applications  and  the 
McCully  application  pending;  that  the  affidavit  of  discovery 
(Form  14)  contains,  added  at  the  end  of  paragraph  2,  the  words, 
‘^except  applications  10263  and  10332^,  the  validity  of  which  I 
have  disputed.” 

It  is  said  that  the  provisions  of  sec.  157  have  not  been  complied 
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with,  aiid  that  the  affidavit  is  not  sufficient.  The  case  of  Re  Isa 
Mining  Co.  and  Francey,  10  O.W.R.  31,  is  rehed  upon  in 
support  of  that  contention.  In  that  case  the  appellant  was  an 
applicant  for  a working  permit;  he  was  by  the  legislation  then  in 
force  (1906),  6 Edw.  VII.  ch.  11,  sec.  141  (11),  required  to  swear 
“that  the  land  at  the  time  of  its  being  staked  out  was  not  in  occu- 
pation, or  possession  of,  or  being  prospected  for  minerals,  by  any 
other  licensee,  and  that  (he)  has  no  knowledge  and  had  never 
heard  of  any  adverse  claim  by  reason  of  prior  discovery  or  other- 
wise.” It  was  in  that  state  of  the  law  that  the  affidavit  of  the 
applicant  was  made,  and  the  Court  held  that  the  affidavit  “not 
only  did  not  negative  the  matters  required  to  be  negatived,  but 
shewed  that  there  were  adverse  claims  and  the  knowledge  of  the 
applicant  of  the  existence  of  them:”  10  O.W.R. , at  p.  32.  The 
stringency  of  the  provision  just  referred  to  was  much  relaxed  by 
the  statute  of  1907,  7 Edw.  VII.  ch.  13,  sec.  39,  which  was  passed 
a few  days  before  the  decision  in  the  Isa  case;  and  even  the  later 
provision  is  not  precisely  the  same  as  that  for  a mining  claim. 

The  former  provision  for  the  case  of  a mining  claim  was  found 
in  sec.  157  of  the  Act  of  1906.  The  affidavit  filed  for  the  applicant 
must  shew  “that  the  deponent  has  no  knowledge  and  has  never 
heard  of  any  adverse  claim  by  reason  of  prior  discovery  or  other- 
wise.” The  Act  of  1907  changes  this  to  read:  “At  the  time  of 
staking  out  . . . there  was  nothing  on  the  land  to  indicate 

that  they  were  not  open  to  be  staked  out  for  a mining  claim  under 
this  Act,  and  that  the  deponent  verily  believes  they  were  so  open, 
and  that  the  applicant  is  entitled  under  the  provisions  of  this  Act 
to  be  recorded  for  the  claim.”  The  Isa  case  is  not  conclusive  against 
McNeil,  by  reason  of  the  different  wording  of  the  sections. 

It  must,  however,  I think,  be  obvious  that  the  mere  swearing 
and  filing  of  an  affidavit  in  the  exact  words  of  the  section  would 
not  be  effective,  unless  the  affidavit  itself  were  substantially  true. 
It  never  could  be  that  a perjurer  would  have  higher  rights  than  an 
honest  man. 

I think  it  well  to  consider  first — ^when  lands  are  “open  to  be 
staked  out  for  a mining  claim  under  this  Act.” 

Section  132  provides  that  a dicensee  who  discovers  valuable 
mineral  on  any  lands  open  to  prospecting,  as  specified  in  sec.  131, 

. . . shall  have  the  right  to  stake  out  ...  a mining  claim 
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thereon.’’  Sec.  131  specifies  lands  “not  . . . (1)  under 

staking  or  record  as  a mining  claim  . . . not  expired,  lapsed, 

abandoned,  or  cancelled.”  It  seems  clear  that  the  fact  that  a 
certain  property  has  been  staked  out  as  a mining  claim  will  not 
prevent  that  being  open  if  such  claim  be  expired,  lapsed,  abandoned, 
or  cancelled ; and  the  fact  that  there  may  be  upon  the  property 
staking  of  the  most  perfect  character,  or  working  of  any  character, 
will  be  unimportant  if  the  claim  be  abandoned,  etc.  A claim  may 
be  abandoned  expressly  under  the  provisions  of  sec.  165,  by  neglect 
under  166,  and  perhaps  by  implication  from  conduct.  Neither 
method  involves  interference  with  the  staking,  etc.,  and  conse- 
quently a piece  of  property  may  be  open  though  staked  in  the 
most  perfect  way.  Bearing  this  in  mind,  it  would  be  a monstrous 
result  if  the  licensee  entering  upon  and  staking  out  land  upon  which 
he  had  a perfect  right  to  enter  and  stake  should  not  be  allowed  to 
have  some  advantage  of  his  staking.  Section  157  must  then,  I 
think,  be  read  so  as  to  give  effect  to  the  work  lawfully  done. 

The  section  cannot  mean  that  at  the  time  of  the  staking  “there 
was  nothing  in  the  lands  to  indicate”  to  a stranger  that  some  person 
was  or  might  be  making  a claim  to  the  property.  With  such  an 
interpretation,  the  licensee,  knowing  from  actual  inspection  that  a 
claim  had  been  cancelled  or  expressly  abandoned,  would  be  unable 
legally  to  make  any  claim  upon  the  property  if  any  stakes  were 
left  when  he  made  his  discovery,  etc. 

The  section  must,  I think,  mean  only  that  the  deponent  must  be 
able  to  say:  “Knowing  what  I do,  seeing  the  position  and  condition 
of  the  ground,  staking,  etc.,  this  is  open  to  my  staking.  While 
what  I see  here  might  suggest  to  an  outsider  that  somebody  is 
or  may  be  making  a claim,  I am  in  possession  of  facts  which  justify 
me  in  saying  that  there  is  nothing  here  to  indicate  to  me  that  I 
should  not  stake.”  The  word  “indicate”  is  a very  loose  one, 
ranging  in  its  connotation  from  a mere  hint  or  suggestion  to  a 
scientific  demonstration.  The  dictionaries  say:  “give  reason  to 
expect,  give  a knowledge  of,  shew  as  something  existing  or  taking 
place”  (Standard);  “point  out,  shew,  suggest,  serve  as  a reason  or 
ground  for  inferring,  expecting,  etc.”  (Century).  The  word  in  this 
statute  must  be  interpreted  in  view  of  the  subject  matter  and  of 
the  remainder  of  the  affidavit  required;  and  if  the  deponent  is  in 
possession  of  facts  which  will  entitle  him  honestly  to  say  that 


D.  C. 
1908 

In  re 
McNeil 

AND 

Plotke. 
Riddell,  J. 


630 


ONTARIO  LAW  REPORTS. 


D.  C. 
1908 

In  re 
McNeil 

AND 

Plotke. 
Riddell,  J. 


VOL. 


what  there  is  on  the  land  does  not  indicate  to  him  that  the  land  is 
not  open — that  is,  “does  not  serve  as  a ground  for  inferring”  that 
the  land  is  not  open,  I think  he  may  well  take  the  affidavit  required. 
And  I do  not  think  that  the  mere  fact  that  he  adds  for  the  greater 
caution  that  there  are  applications  the  validity  of  which  he  is 
disputing,  is  fatal.  The  “except”  clause  in  the  present  affidavit 
is  not  very  happily  placed  or  worded.  Apparently  the  only  noun 
which  can  be  qualified  by  this  clause  is  the  word  “nothing”  in  the 
first  line,  and  in  respect  of  that  the  applications  are  not  on — i.e., 
in  situ  upon — ^the  lands  at  all. 

I am  of  opinion  that,  as  regards  the  affidavit,  the  form  is  not 
fatal;  and  that  as  regards  McNeil,  the  only  matter  which  requires 
consideration  is  his  right  to  stake  at  all. 

He  claims  that  the  alleged  discovery  and  staking  under  claim 
10263  are  a bare-faced  fraud.  The  commissioner  in  his  former 
judgment  seems  to  agree  with  him.  If  that  be  so,  no  discovery 
having  in  fact  been  made,  the  provision  of  sec.  134  that  the  staking 
shall  be  after  the  discovery  (and  cf.  sec.  132)  has  not  been  complied 
with,  and  sec.  166  works  an  abandonment.  The  claimant  McNeil 
then  cannot  be  barred  by  this  alleged  discovery  or  staking. 

Then  as  to  10332|,  he  says  that  this  should  not  have  been 
recorded;  there  were  not  a real  discovery  and  a real  staking.  As 
we  have  seen,  the  commissioner  thought,  in  his  former  judgment, 
that  this  contention  was  well  founded,  that  if  the  appellant  in  that 
proceeding,  H.  A.  McNeil,  had  any  locus  standi,  he  (the  commission- 
er) would  without  hesitation  find  that  this  application  should  not 
have  been  recorded.  And  I must  say  that  the  evidence  is  very 
strong  that  the  contention  of  the  present  appellant  McNeil  is  well 
founded. 

In  my  view  the  commissioner,  in  investigating  the  status  of 
McNeil,  must,  if  no  other  objection  appears,  determine  as  a fact 
whether  the  staking,  etc.,  of  Plotke  was  in  accordance  with  the  Act, 
both  in  respect  of  the  manner  of  staking  and  in  respect  of  whether 
the  staking  was  preceded  by  a genuine  discovery.  If  Plotke  is 
entitled  to  be  held  as  having  in  all  respects  complied  with  the  Act, 
then  clearly  McNeil  is  not,  and  there  will  be  no  necessity  of  con- 
sidering his  status ; if  not,  the  status  of  McNeil  is  established  unless 
the  McCully  staking,  etc.,  stands  in  the  way. 

In  respect  of  McCully  the  commissioner  finds  that  there  was  no 
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original  discovery  of  any  kind,  and  that  the  licensees  who  staked 
on  his  behalf  staked  upon  the  discoveries  already  existing.  If  this 
be  so,  then  the  staking  of  McCully  was  not  in  accordance  with  the 
Act;  and  therefore  cannot  stand  in  the  way  of  McNeil. 

McNeil  has  therefore,  it  would  seem,  the  right  to  have  investi- 
gated the  validity  of  the  Plotke  applications,  and  also  that  of  the 
McCully  application,  if  both  the  Plotke  applications  are  held  to 
be  bad. 

It  is  not  conclusive  against  the  McCully  claim  that  H.  A.  McNeil 
had  already  staked  on  the  6th  December;  this  staking  may  have 
been  of  such  a character  that  under  sec.  161  the  claim  was  aban- 
doned, or  it  may  be  that  there  had  been  to  the  knowledge  of  Mc- 
Cully’s  licensees  an  abandonment  in  fact  (if  there  could  be  such  a 
thing  outside  of  the  statutory  provisions;  this  it  is  not  here  nec- 
essary to  decide).  And  in  any  case  the  staking  by  H.  A.  McNeil 
on  Dec.  6th  cannot  interfere  with  the  staking  by  John  J.  McNeil 
on  Jan.  13th.  There  is  no  evidence  of  identity  between  H.  A.  Mc- 
Neil and  John  J.  McNeil  so  as  to  cause  John  J.  to  be  bound  by 
any  estoppel  by  record  in  proceedings  at  the  instance  of  H.  A., 
if  there  were  any  such  estoppel  against  anyone,  which  I do  not 
decide. 

As  to  the  position  as  appellant  of  McCully,  in  view  of  what  I 
have  said,  I think  he  is  not  of  necessity  ousted  from  the  status  of 
an  appellant  by  the  stakings  of  Plotke ; whether  he  is  so  or  not  by 
that  of  the  6th  December  we  are  not  in  possession  of  sufficient 
findings  to  enable  us  to  determine,  but  I think  that  the  commissioner 
is  right  in  finding  that  there  was  no  discovery  on  behalf  of  McCully 
under  sec.  132,  and  consequently,  in  my  view,  the  appeal  of  McCully 
must  be  dismissed — and  with  costs. 

In  respect  of  the  appeal  of  McNeil  I think  there  must  be  a new 
trial.  The  method  to  be  pursued  upon  such  new  trial  I do  not 
think  we  should  prescribe.  The  costs  of  the  former  proceedings, 
of  this  appeal,  and  of  the  new  trial,  should  be  dealt  with  by  the 
commissioner. 

I have  not  considered  the  effect  of  sec.  140  of  the  Act  of  1908, 
differing  as  it  does  from  the  previous  legislation. 

Falconbridge,  C.J.K.B.,  and  Britton,  J.,  agreed  in  the  result. 

G.  F.  H. 
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[ANGLIN,  J.] 

Toronto  Hamilton  and  Buffalo  R.W.  Co.  v. 
Simpson  Brick  Co.  et  al. 


Railway — “Farm  Crossing” — Dominion  Railway  Act,  1888,  sec.  191 — Con- 
struction— Heading  and  Side-note — Use  of  Crossing  for  Business  of  Brick- 
yard— Agreement  to  Provide  and  Maintain  Crossing — Reservation — Ease- 
ment— Interference  with  Operation  of  Railway — Severance  of  Ownership — 
Cesser  of  Right. 

Section  191  of  the  Dominion  Railway  Act  of  1888  is  not  restricted  in  its  ap- 
plication to  crossings  for  farm  purposes  merely,  notwithstanding  the  heading 
and  side-note  ‘‘Farm  Crossings,”  which  may  be  taken  as  descriptive  of 
the  character  of  the  construction  of  the  crossing,  and  not  restrictive  of 
the  purposes  for  which  it  may  be  used  or  of  the  uses  to  which  the  lands 
crossed  by  the  railway  may  be  put,  and  notwithstanding  the  words  of  the 
section  itself,  “convenient  and  proper  for  the  crossing  of  the  railway  by 
farmers’  implements,  carts  and  other  vehicles,”  which  may  be  similarly 
interpreted. 

The  defendants,  as  lessees  of  S.,  occupied  and  operated  a brick-yard,  in  a city, 
on  the  north  side  of  the  plaintiffs’  railway,  and  in  connection  with  their 
business  used  a private  lane  over  the  property  of  M.,  lying  to  the  south 
of  the  railway.  This  lane  led  to  a street,  and  was  the  only  means  of  access 
from  the  brick-yard  to  a public  highway.  To  reach  this  lane  the  defendants 
used  a crossing  over  the  railway,  and  their  right  to  do  so  was  called  in 
question  by  this  action.  When  the  railway  was  built,  the  land  leased  by 
the  defendants  and  that  owned  by  M.  were  the  property  of  the  Messrs.  B., 
who  in  December,  1894,  conveyed  to  the  plaintiffs  a right  of  way  through 
their  property,  and  obtained  simultaneously  with  their  conveyance  an 
agreement  by  which  the  plaintiffs  covenanted  to  provide  and  maintain 
“a  farm  crossing”  at  the  point  now  in  question,  which  was  duly  constructed. 
The  Messrs.  B.  conveyed  both  properties  to  M.  in  1901,  and  in  1903  F. 
acquired  from  M.  the  premises  afterwards  leased  by  the  defendants.  In  his 
conveyance  M.  granted  to  F.  a right  of  way  over  the  lane  opposite  the 
crossing.  S.  acquired  title  from  F.  and  subsequently  leased  to  the  de- 
fendants. The  land  leased  by  the  defendants  had  been  in  use  as  a brick- 
yard for  25  years  before  1893,  but  lay  idle  from  that  year  until  1903,  when 
S.  established  a brick-making  industry  upon  it.  The  plaintiffs  were  aware 
that  S.  bought  with  the  intention  of  using  the  crossing  and  the  lane  to  the 
south  as  the  means  of  conveying  from  his  yard  brick  for  local  trade,  and 
with  this  knowledge  they  reconstructed  and  kept  in  repair  the  crossing  in 
question,  which  was  used  by  S.  and  the  defendants  for  that  purpose,  without 
objection  by  the  plaintiffs,  until  1906,  when  they  complained  of  its  use, 
and  began  this  action  in  July,  1907 : — 

Held,  that  a railway  company  acquiring  a right  of  way  may  take  the  land 
required  subject  to  reservations  in  favour  of  the  grantor  of  such  rights 
of  crossing  or  other  easements  as  may  be  agreed  upon,  and  are  not  incon- 
sistent with  the  use  of  the  right  of  way  for  railway  purposes;  an  agreement 
for  a crossing  contemporaneous  with  the  deed  of  the  right  of  way  is  equiv- 
alent to  a reservation  in  the  deed  itself;  and,  the  vendors  having  made 
such  an  agreement,  the  character  and  extent  of  the  right  of  crossing  must 
be  determined  by  the  terms  of  that  agreement.  Subject  to  the  question 
of  severance,  the  covenant  of  the  plaintiffs  with  the  “vendors,  their  heirs, 
executors  and  administrators,”  enured  to  the  benefit  of  the  assigns  or 
grantees  of  the  vendors,  including  lessees  of  such  grantees;  and  the  use 
which  the  defendants  were  making  of  this  crossing  was  within  the  rights 
conferred  upon  the  Messrs.  B.  by  the  agreement  of  the  plaintiffs,  not  being, 
upon  the  evidence,  inconsistent  with  the  safe  operation  of  the  railway,  nor 
unduly  increasing  the  burden  of  the  easement  created  by  the  agreement. 
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Held,  also,  that,  although  when  the  right  of  crossing  was  created  the  lands 
on  either  side  of  the  railway  belonged  to  the  same  owners,  and  were  now 
held  by  different  owners,  there  was  no  such  severance  as  would  involve  the 
cesser  of  the  right  of  crossing.  Midland  R.W.  Co.  v.  Gribble,  [1895]  2 Ch. 
827,  distinguished. 

This  was  an  action  for  an  injunction  against  trespass.  The 
facts  are  stated  in  the  judgment. 

The  action  was  tried  before  Anglin,  J.,  without  a jury,  at 
Hamilton,  on  the  30th  November,  1908. 
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J.  W.  Nesbitt,  K.C.,  for  the  plaintiffs. 

A.  M.  Lewis,  for  the  defendants. 

January  8.  Anglin,  J.: — The  plaintiffs  sue  for  an  injunction 
restraining  the  defendants  from  trespassing  upon  the  plaintiffs^ 
right  of  way  and  railway  tracks.  The  defendants,  as  lessees  of 
Mr.  J.  J.  Scott,  occupy  and  operate  a brick-yard  situate  within  the 
city  of  Hamilton,  on  the  north  side  of  the  plaintiffs’  line  of  railway 
between  Hamilton  and  Brantford.  In  connection  with  their 
business  the  defendants  use  a private  lane  or  right  of  way,  30  feet  in 
width,  over  the  property  of  one  Maguire  lying  to  the  south  of  the 
plaintiffs’  railway.  This  lane  leads  to  Aberdeen  avenue,  and  is  the 
only  means  of  access  from  the  defendants’  brick-yard  to  a public 
highway.  To  reach  this  lane  the  defendants  use  a crossing  over 
the  plaintiffs’  railway,  and  this  constitutes  the  trespass  of  which 
the  plaintiffs  complain. 

When  the  plaintiffs’  railway  was  built,  both  the  lands  now 
leased  by  the  defendants  and  those  now  owned  by  Maguire  were 
the  property  of  Noah  S.  Briggs  and  Charles  S.  Briggs,  as  tenants 
in  common.  In  December,  1894,  they  conveyed  to  the  railway 
company  its  right  of  way  through  their  property,  and  they  obtained 
simultaneously  with  their  conveyance  an  agreement  by  which  the 
railway  company  covenanted  to  provide  and  maintain  “ o,  farm 
crossing”  at  the  point  now  in  question.  The  land  now  leased  by 
the  defendants  had  been  in  use  as  a brick-yard  for  some  25  years 
prior  to  1893.  From  1893  to  1903  it  lay  practically  idle.  The 
Messrs.  Briggs,  conveyed  both  properties  to  Maguire  in  December, 
1901.  In  March,  1903,  one  Fanning  acquired  from  Maguire  the 
premises  now  leased  by  the  defendants.  In  his  conveyance  Maguire 
granted  to  Fanning  a right  of  way,  from  Aberdeen  avenue  to  the 
lands  conveyed  to  him,  over  a strip  of  land  30  ft.  wide  and  abutting 
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at  its  northern  end  opposite  the  crossing  provided  and  maintained 
by  the  railway  company  under  the  agreement  of  1894.  Fanning 
subsequently  agreed  to  sell  to  Mr.  J.  J.  Scott;  and* Mr.  Scott  has 
leased  the  premises  to  the  defendants  with  an  option  to  them  to 
acquire  Mr.  Scott’s  rights  under  his  agreement  with  Fanning. 
The  right  of  way  is  not  specifically  referred  to  in  the  two  latter 
documents.  It  was  evidently  regarded  as  something  which  would 
pass  with  the  land  as  appurtenant  to  it. 

Though  Fanning  bought  the  property  for  the  purpose  of  re- 
establishing a brick-making  industry  upon  it,  he  did  not  make  use 
of  it.  Before  Mr.  Scott  bought,  he  negotiated  with  the  railway 
company,  through  its  superintendent,  Mr.  Fisher,  for  a siding. 
In  these  negotiations  the  crossing  was  not  expressly  referred  to. 
Mr.  Scott  estabhshed  an  extensive  brick-making  industry  on  the 
property.  The  railway  company  built  the  siding  arranged  for, 
and  also  reconstructed  the  crossing,  which  they  have  since  main- 
tained in  repair.  For  a year  and  a half  no  objection  was  taken  to 
the  use  made  of  the  crossing  by  Mr.  Scott,  which  was  similar  in 
character  and  extent  to  the  use  which  the  defendants  have  made 
of  it  since  they  acquired  the  business.  But  early  in  1906  the  plain- 
tiffs began  to  complain  of  the  crossing  being  used  for  the  purposes 
of  a manufacturing  business,  asserting  that  it  had  been  intended 
only  for  farm  purposes.  This  action  was  begun  in  July,  1907. 

While  I do  not  deem  it  material,  in  case  it  should  hereafter 
prove  to  be  so,  I find  that  the  plaintiffs  were  aware  that  Mr.  Scott 
intended  to  use  the  premises  which  he  bought  from  Fanning  as  a 
brick-yard,  and  that  he  intended  to  invest  a large  sum  of  money 
in  the  business.  I find  that  the  plaintiffs,  through  Mr.  Fisher, 
were  fully  aware  that  Mr.  Scott  bought  with  the  idea  of  using  the 
crossing  in  question  and  the  lane  to  the  south  as  the  means  of  con- 
veying, from  his  yard,  brick  intended  for  local  trade,  and  which  he 
should  not  ship  out  by  the  plainstiff’  railway.  I find  that  it  was 
because  of  this  knowledge  that  they  reconstructed  and  subsequently 
repaired  the  crossing  in  question. 

This  crossing  and  lane  afforded,  when  this  action  was  begun, 
the  only  means  of  egress  from  the  Scott  property  to  a public  highway. 
Pending  this  litigation  and  with  a view  to  facilitating  a suggested 
settlement,  a strip  of  land  leading  from  the  defendants’  premises 
along  the  plaintiffs’  railway  to  Aberdeen  avenue,  has  been  secured. 
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But  this  would  afford  a very  poor  and  inconvenient  mode  of  egress 
to  the  defendants,  owing  to  a depression,  some  60  feet  deep,  occurring 
upon  it  between  the  defendants’  premises  and  Aberdeen  avenue. 
Moreover,  having  regard  to  the  circumstances  under  which  this 
strip  of  land  was  acquired,  a settlement  not  having  been  effected, 
I think  the  defendants  are  entitled  to  have  this  action  disposed 
of  as  if  they  did  not  control  this  strip,  although,  in  the  view  which 
I take,  their  control  of  it  does  not  affect  the  right  which  they  assert 
and  defend. 

In  the  present  case  it  may  be  unnecessary  to  inquire  what  would 
be  the  purely  statutory  rights  of  the  defendants  or  obligations  of 
the  plaintiffs,  in  the  absence  of  any  agreement  respecting  the  right 
of  crossing  at  the  point  in  question.  I assume — as  the  authorities 
seein  to  establish — that  no  prescriptive  right  of  crossing  and  no 
such  right  by  estoppel,  can  arise  after  the  railway  company  has 
acquired  its  right  of  w^ay,  because  it  is  apparently  ultra  vires  of  a 
railway  company  by  express  grant  to  confer  such  an  easement: 
Canada  Southern  R.W.  Co.  v.  Town  of  Niagara  Falls  (1892),  22 
O.R.  41.  Apart  from  agreement,  and  excluding  highway  crossings 
and  crossings  which  the  Railway  Commission  may  now  order,  the 
only  rights  of  crossing  to  which  the  right  of  way  of  a railway  con- 
structed under  the  Railway  Act  of  1888  (51  Viet.  ch.  29)  is  subject, 
are  those  provided  for  by  sec.  191  of  that  statute.  But  I know  of 
nothing  to  prevent  a railway  company,  when  acquiring  its  right 
of  way,  taking  the  land  required  from  its  grantor,  subject  to  reserva- 
tions in  his  favour  of  such  rights  of  crossing  or  other  easements  as 
may  be  agreed  upon  and  which  are  not  inconsistent  with  the  use  of 
the  right  of  way  for  railway  purposes:  McKenzie  v.  Grand  Trunk 
R.W.  Co.  (1907),  14  O.L.R.  671.  An  agreement  for  a crossing 
contemporaneous  with  the  deed  of  the  right  of  way  to  the  railway 
company  is,  I think,  equivalent  to  a reservation  in  the  deed  itself. 
Here  the  vendors  obtained  such  an  agreement,  and  the  character 
and  extent  of  their  right  of  crossing  the  plaintiffs’  railway  must  be 
determined  by  the  terms  of  that  agreement,  which  is  in  the  form 
of  a covenant  by  the  railway  company  to  provide  and  keep  in  repair 
“a  farm  crossing,”  etc.,  at  a specified  point.  The  crossing  claimed 
by  the  defendants  is  at  this  point. 

Subject  to  the  question  of  severance  dealt  with  below,  the 
covenant  of  the  railway  company  with  “the  vendors,  their  heirs. 
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executors  and  administrators/'  enures  to  the  benefit  of  assigns  or 
grantees  of  the  vendors,  including  lessees  of  such  grantees.  The 
first  question  for  determination,  therefore,  is,  whether  the  use  which 
the  defendants  are  making  of  this  crossing  is  within  the  rights 
conferred  upon  Noah  S.  Briggs  and  Charles  H.  Briggs  by  the  agree- 
ment of  the  plaintiffs. 

This  agreement  recites  the  conveyance,  by  deed  of  even  date,, 
of  part  of  the  Briggs  property  to  the  railway  company  for  the 
purposes  of  its  railway,  and  an  agreement  by  the  railway  company 
that  ‘‘in  consideration  of  the  conveyance"  it  “should  provide  a 
crossing  over  and  across  the  said  lands  so  granted  and  conveyed."’ 
It  proceeds:  “Now  this  indenture  witnesseth  that  the  company 
hereby  covenants  and  agrees  with  the  said  vendors  to  provide,  and 
thereafter  keep  in  repair,  a proper  and  convenient  farm  crossing  of 
a width  of  fourteen  feet  with  two  gates  twelve  feet  in  width,  one  on 
the  northerly 'and  the  other  on  the  southerly  boundary  of  the  said 
railway  lands,  the  said  crossing  to  be  placed  at  or  near  station 
number  four  hundred  and  ninety-six  in  the  company's  line  of 
railway." 

It  is  noteworthy  that  while  “farm  crossing  " is  found  in  the  opera- 
tive clause,  “ crossing  " alone  is  used  in  the  recital.  The  ternis“  cross- 
ing" and  “farm  crossing"  appear  to  be  used  indifferently  and  as 
interchangeable  terms.  Having  regard  to  the  facts  that  for  25 
years  before  the  railway  was  built  the  property  to  the  north  had 
been  used  almost  constantly  as  a brick-yard  and  was  unsuited  for’ 
other  purposes,  and  that  the  crossing  was  designed  to  furnish  a 
means  of  egress  from  this  land  to  Aberdeen  avenue,  it  would  seem, 
that  it  was  intended  by  this  agreement  to  provide  for  a crossing 
for  such  purposes  as  the  owners  of  this  property  might  require,, 
and  not  merely  for  a crossing  restricted  in  its  use  to  “farm  purposes," 
in  the  ordinary  sense  of  that  phrase.  Indeed,  I think  that  the  word 
“farm"  may  well  be  disregarded  in  construing  the  agreement,  and 
that  it  may  be  read  as  conferring  a right  of  crossing  for  all  purposes' 
for  which  the  land  cut  off  by  the  railway  may  profitably  and  con- 
veniently be  used.  It  would,  in  my  opinion,  defeat  the  intent  of 
the  parties  to  the  agreement  to  hold  that  the  use  of  the  crossing 
must  be  confined  strictly  to  farm  purposes. 

But  if  the  word  “farm"  may  not  be  rejected  or  ignored,  then 
I would  find  that  the  term  “farm  crossing"  was  used  by  the  parties: 
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as  a convenient  description  of  the  right  of  crossing  created  by 
sec.  191  of  the  Railway  Act  of  1888. 

In  the  Railway  Act  of  1888  two  kinds  of  crossings  and  only  two 
are  provided  for,  viz.,  ‘‘highway  crossings/’  and  what  are  in  the 
heading  and  side-note  to  sec.  191,  though  not  in  the  section  itself, 
termed  “farni  crossings.”  “Farm  crossings”  appears  to  be  a 
term  used  in  the  statute  in  contradistinction  to  “highway  cross- 
ings,” and  intended  to  cover  all  private  rights  of  crossing  to  be 
enjoyed  by  “persons  across  whose  lands  the  railway  is  carried,” 
whatever  may  be  the  character  of  such  lands  or  the  use  to  which 
they  are  put.  Having  regard  to  all  the  circumstances  in  which 
the  agreement  here  in  question  was  made,  as  shewn  by  the  evidence, 
it  was  intended,  in  my  opinion,  to  confer  upon  the  grantors  to  the 
railway  company  a right  of  crossing,  in  its  nature  and  extent  at 
least  as  great  as  that  described  under  the  caption  “farm  crossings” 
in  sec.  191  of  the  Railway  Act,  the  width  of  the  crossing  itself,  and 
of  the  gates,  and  its  precise  location,  being  defined  by  the  agree- 
ment. The  phrase  “a  farm  crossing,”  if  not  used  as  the  equivalent 
of  “a  private  crossing,”  as  I think  it  was,  was  employed  as  a con- 
venient and  well  understood  phrase  to  describe  the  rights  created 
by  sec.  191  of  the  Railway  Act,  and  these  rights,  at  least,  the  agree- 
ment, upon  its  proper  construction,  in  my  opinion  conferred  on 
Noah  and  Charles  Briggs. 

For  the  plaintiffs  it  is  contended  that  the  right  of  crossing  con- 
ferred by  sec.  191  is  restricted  to  such  uses  as  are  incident  to  the 
usual  and  ordinary  requirements  of  a farmer.  This  question  was 
mooted  but  not  determined  in  Plester  v.  Grand  Trunk  R.W.  Co. 
(1900),  32  O.R.  55,  where  it  was  held  by  a Divisional  Court  that  the 
hauling  of  gravel  from  a farm  to  a highway  was  “a  farm  purpose,” 
and  the  Court  suggested  that  the  hauling  of  timber  cut  from  the 
land  might  be  within  “farm  purposes.”  Possibly  conveying  from 
the  land  brick  made  from  clay  found  in  it  might  also,  upon  a con- 
struction, liberal  but  not  unreasonably  so,  of  “farm  purposes,”  be 
deemed  to  be  covered  by  that  phrase. 

As  already  pointed  out,  sec.  191  made  the  only  provision  under 
the  Act  of  1888  for  crossings  over  railways  other  than  highway 
crossings.  Railways  are  necessarily  carried  across  many  properties 
which  are  not  farms  in  any  sense  of  the  word.  The  language  of 
sec.  191  is  that  “every  company  shall  make  crossings  for  persons 
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across  whose  lands  the  railway  is  carried,  convenient  and  proper 
for  the  crossing  of  the  railways  by  farmers’  implements,  carts  and 
other  vehicles.”  Unless  these  latter  words  are  to  be  read  as  re- 
stricting the  preceding  general  language  of  the  section,  and  con- 
fining the  use  of  every  crossing  provided  under  this  section  to 
farmers’  implements,  farmers’  carts,  and  farmers’  other  vehicles, 
there  is  in  the  section  itself  nothing  to  warrant  the  view  that  it 
was  intended  to  provide  only  for  crossings  for  “farm  purposes.” 
On  the  contrary,  the  section  extends  to  all  lands  across  which  the 
railway  is  carried.  The  word  “farmers’”  applies  necessarily  only 
to  the  word  “implements.”  It  does  not  necessarily  qualify  the 
words  “carts  and  other  vehicles.”  But  if  it  does,  the  phrase 
“convenient  and  proper  for  the  crossing  of  the  railway  by  farmers’ 
implements,  carts  and  other  vehicles,”  describes  not  the  uses  to 
which  the  crossing  may  be  put,  but  the  kind  of  construction  which 
the  railway  company  was  required  to  provide,  that  is,  a crossing  so 
built  and  arranged  that  it  should  afford  a suitable  passage  for 
farmers’  implements,  carts,  and  other  vehicles.  Whatever 
the  purpose  for  which  the  lands  crossed  by  the  railway  are  used,  the 
owner  shall  not  be  entitled  to  require  the  company  to  provide  or 
maintain  any  higher  grade  or  better  class  of  crossing  than  that  so 
described.  But  it  by  no  means  follows  that  the  use  of  the  crossing 
is  to  be  restricted  to  farm  purposes. 

Should  the  generality  of  the  section  as  to  the  lands  to  which  it 
applies  be  restricted  by  the  caption  and  side-note  “farm  crossings”? 
In  my  opinion,  it  should  not.  The  fact  that  if  such  a construction 
were  to  prevail  many  properties  not  farms  would  be  left  unprovided 
for  and  much  valuable  land  cut  off  from  access  to  street  or  highway 
affords  a cogent  argument  against  it.  That  marginal  notes  are  no 
part  of  the  statute  is  well  established.  The  function  of  the  caption 
or  heading  appears  to  be  similar  to  that  of  a preamble,  viz.,  to  aid 
in  explaining  obscure,  doubtful,  or  ambiguous  language  in  the  section 
or  sections  found  under  it  {Donly  v.  Holmwood  (1880),  4 A.R.  555, 
560),  but  not  to  extend  or  restrict  the  scope  of  terms  plain  and 
unequivocal.  The  heading  must  often  be  regarded  as  “inserted 
for  the  purpose  of  convenience  of  reference,  and  not  intended  to 
control  the  interpretation  of  the  clauses  which  follow:”  Union 
Steamship  Co.  of  New  Zealand  v.  Melbourne  Harbour  Trust  Com- 
missioners (1884),  9 App.  Cas.  365,  369. 
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‘‘In  this  Act  . . . unless  the  context  otherwise  requires 

. . . . the  expression  ‘lands’  . . . includes  real  property, 

messuages,  lands,  tenements,  and  hereditaments  of  any  tenure.” 
The  onus  is  certainly  upon  those  who  contend  that  “lands”  in 
sec.  191,  means  “farm  lands”  only,  to  shew  that  it  is  inconsistent 
with  the  context  to  give  to  the  word  “lands”  the  wider  meaning- 
given  it  in  the  interpretation  section:  ih. 

The  distinction  between  cases  such  as  Eastern  Counties  and 
London  and  Blackioell  R.W.  Co.  v.  Marriage  (1860),  9 H.L.C.  32, 
in  which  the  heading  dealt  with  read,  “And  with  respect  to  small 
portions  of  intersected  land,  be  it  enacted,  as  follows,”  and  Ham- 
mersmith, dec.,  R.W.  Co.  V.  Brand  (1869),  L.R.  4 H.L.  171,  where 
the  heading  was,  “And  with  respect  to  the  construction  of  the  rail- 
ways and  the  w^orks  connected  therewith,  be  it  enacted  as  follows” 
(pp.  203  and  208),  on  the  one  hand,  and,  on  the  other,  cases  like 
that  now  under  consideration,  where  the  headings  are  not  “so 
drawn  as  to  be  applicable  grammatically  to  the  sections  which  follow 
them,”  is  pointed  out  in  Union  Steamship  Co.  of  New  Zealand  v. 
Melbourne  Harbour  Commissioners,  supra.  In  the  former  class  of 
cases  the  heading  is  certainly  intended  to  control  the  application 
of  the  sections  under  it,  wRile  in  the  latter  class  the  heading  rather 
appears  to  be  inserted  for  convenience  of  reference,  and  its  further 
office  to  be  that  it  “may  properly  be  . . . used  for  the  purpose 

of  construing  any  doubtful  matter  in  the  sections  under  that  very 
heading:”  per  Brett,  L.J.,  in  The  Queen  v.  Local  Government  Board 
(1882),  10  Q.B.D.  309,  321. 

But  the  heading  “farm  crossings”  is  given  full  effect  if  it  is 
taken  to  be  descriptive  of  the  grade  or  class  of  crossing  which  the 
railway  company  shall  be  obliged  to  provide.  If  there  is  anything 
obscure  or  ambiguous  in  sec.  191,  it  is  found  in  the  concluding 
words,  “farmers’  implements,  carts  and  other  vehicles.”  If  the 
heading  is  looked  at  for  the  purpose  of  clearing  up  any  doubt  as  to 
whether  the  qualifying  word  “farmers’”  applies  to  “carts  and 
other  vehicles,”  as  well  as  to  “implements,”  it  then  fulfils  its  legiti- 
mate office.  This  may  lead  to  the  application  of  the  qualifying 
word  “farmers’”  to  all  three  subjects.  But  the  whole  phrase  in 
which  these  words  occur — “convenient  and  proper  for  the  crossing 
of  the  railway  by  farmers’  implemxents,  carts  and  other  vehicles” — 
is,  as  already  pointed  out,  restrictive  neither  of  the  kinds  of  proper- 
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ties  for  which  crossings  must  be  provided  nor  of  the  uses  to  which 
such  properties  or  crossings  may  be  put;  but  descriptive  of  the  sort 
and  quality  of  crossing  which  the  railway  company  must  make. 
The  heading  ‘^farm  crossings’^  is  given  all  the  effect  and  influence 
to  which  it  is  entitled  in  the  construction  of  the  section,  if  it  too  is 
taken  as  descriptive  of  the  character  of  the  construction  of  the 
crossing,  and  not  restrictive  of  the  purposes  for  which  it  may  be 
used  or  of  the  uses  to  which  the  lands  crossed  by  the  railway  may 
be  put.  I see  nothing  to  require  construction  of  the  words  ^‘for 
persons  across  whose  lands  the  railway  is  carried,”  in  a sense  different 
from  their  plain  and  ordinary  meaning. 

No  doubt,  the  vast  majority  of  crossings  which  it  was  expected 
that  railway  companies  would  be  required  to  make  under  this  pro- 
vision were  crossings  which  may  properly  and  with  strict  accuracy 
be  called  ‘'farm  crossings.”  This  fact  may  account  for  the  use  of 
this  term  in  the  statute  to  designate  the  private  crossings  of  what- 
ever nature,  for  which  it  was  intended  to  provide  by  sec.  191,  in  con- 
tradistinction to  the  public  crossings  designated  “highway  cross- 
ings” and  provided  for  by  secs.  183  to  190  inclusive.  But  I incline 
'rather  to  the  view  that  this  heading  was  inserted  as  descriptive  of 
the  class  and  grade  of  crossings  which  the  railway  companies  should 
be  obliged  to  construct. 

The  corresponding  section  of  the  English  Act,  the  Railway 
Clauses  Consolidation  Act  (1845),  numbered  68,  is  so  different  in  its 
terms  that  cases  decided  under  it  afford  little  assistance  in  con- 
struing sec.  191.  It  requires  the  company  to  make  and  maintain 
“for  the  accommodation  of  the  owners  and  occupants  of  lands 
adjoining  the  railway,  such  and  so  many  convenient  gates,  bridges, 
arches,  culverts,  and  passages  as  shall  be  necessary  for  the  purpose 
of  making  good  any  interruptions  caused  by  the  railway  to  the  use 
of  the  lands  through  which  the  railway  shall  be  made.”  If  the 
plaintiffs’  railway  were  constructed  under  such  a statutory  provision 
as  this,  I should  entertain  no  doubt  that,  subject  to  the  question 
whether  the  extent  and  mode  of  his  user  prevents  or  obstructs  the 
working  of  the  railway — Great  Northern  R.W.  Co.  ,v.  McAlister, 
[1897]  1 I.R.  587 — ^the  defendants  would,  apart  from  agreement,  be 
entitled  to  the  right  of  crossing  which  they  claim.  Upon  the  con- 
struction of  sec.  191  of  our  own  Railway  Act  of  1888,  I have  been 
referred  to  no  authority  except  the  case  of  Plester  v.  Grand  Trunk 
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R.W.  Co.,  supra,  and  I have  myself  found  no  such  authority.  I 
have  no  hesitation  in  concluding  that  sec.  191  is  not  restricted  in 
its  application  to  crossings  for  farm  purposes  merely. 

The  evidence  has  not  at  all  convinced  me  that  the  use  by  the 
defendants  of  this  crossing  is  inconsistent  with  the  safe  operation 
of  the  plaintiffs’  railway,  or  that  it  unduly  increases,  the  burden  of 
the  easement  created  by  the  agreement  of  1894. 

The  plaintiffs  sought  to  shew  that  the  traffic  over  this  portion  of 
their  line  was  very  heavy,  their  train-master  being  called  to  state 
that  70  trains  a day  passed  the  crossing.  But  of  these  so-called 
trains,  only  14  to  16  are  passenger  or  freights  trains,  the  rest  being 
light  engines  and  principally  yard  engines.  Many  of  these  trains 
run  at  night,  when,  of  course,  the  crossing  is  not  in  use  by  the  de- 
fendants. The  crossing  is  within  the  city  of  Hamilton.  The  evi- 
dence is  that  about  10  waggons  per  day — one-half  loaded,  one-half 
empty — are  driven  over  it.  Except  in  a couple  of  instances  in 
1904,  there  is  no  evidence  of  any  obstruction  or  delay  of  the  plain- 
tiffs’ trains  by  the  use  made  of  the  crossing.  Since  that  time  there 
has  been  no  report  of  trouble.  There  apparently  has  been  none 
since  the  defendants  became  lessees  of  the  premises.  There  is  not 
in  this  case  evidence  such  as  was  before  the  Court  in  Great  Northern 
R.W.  Co.  V.  McAlister,  [1897]  1 I.R.  587,  that  a use  is  being  made 
of  the  crossing  for  which  it  is  unsuitable  in  construction,  or  that 
it  is  being  used  in  any  extraordinary  manner  or  for  cumbrous 
vehicles,  such,  for  instance,  as  a traction  engine.  The  plaintiffs  have 
not  shewn  that  the  use  made  by  the  defendants  of  the  crossing  has 
seriously  incommoded  or  inconvenienced  them,  if  indeed  mere 
inconvenience,  short  of  obstruction  to  traffic  creating  a condition 
of  danger  inconsistent  with  the  use  of  the  railway,  would  suffice: 
they  certainly  have  not  established  that  it  prevents  or  unduly  in- 
terferes with  or  obstructs  the  working  of  the  railway. 

The  premises  now  leased  by  the  defendants  had  been  in  use  as  a 
brick-yard  for  25  years  before  the  railway  was  built.  The  land 
is  unsuited  for  agricultural  purposes,  and  it  must  have  been  in  the 
contemplation  of  the  plaintiffs  that  its  use  as  a brick-yard  might 
and  probably  would  be  resumed.  As  stated  in  the  McAlister  case, 
‘'every  physical  circumstance  may  be  taken  into  consideration  in 
determining  now  what  was  in  the  minds  of  the  parties'  as  to  the 
future  use  of  the  crossing.”  The  defendants  are  merely  carrying 
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on,  perhaps  on  a somewhat  more  extensive  scale,  a business  for 
which  the  premises  were  used  before  the  railway  was  constructed. 
They  have  not,  as  was  the  case  in  Great  Northern  R.W.  Co.  v.  Talbot, 
[1902]  2 Ch.  759,  sought  to  use  the  crossing  for  conveying  goods 
and  traffic  not  originating  upon  the  premises  to  which  the  easement 
is  appurtenant.  They  have  not  unduly  increased  the  burden  of  the 
easement  by  altering  its  character,  nature,  or  extent.  I do  not 
know  that  they  can  be  required  to  limit  their  use  of  the  crossing  to 
purposes  for  which  the  land  was  used  before  the  railway  was  built : 
United  Land  Co.w.  Great  Eastern  R.W.  Co.  (1873),  L.R.  17  Eq.  158; 
but  they  are  in  fact  exercising  the  right  of  crossing  in  a manner  in 
which,  upon  the  evidence  before  me,  I think  it  was  contemplated 
it  should  be  exercised  when  the  agreement  of  December,  1894, 
was  made. 

For  the  plaintiffs  it  is  further  urged  that  when  the  right  of  crossing 
was  created,  the  lands  on  either  side  belonged  to  the  same  owners, 
Noah  and  Charles  Briggs;  that  they  are  now  held  by  different 
owners — the  defendants’  lessor  Scott  or  his  vendor  Fanning  on  the 
north,  and  Maguire  on  the  south — and  that  therefore  the  right  of 
crossing  has  ceased  to  exist;  and  counsel  cited  Midland  R.W.  Co. 
V.  Grihhle,  [1895]  2 Ch.  827.  There  a severance,  without  reservation 
in  favour  of  the  land  for  which  the  easement  was  subsequently 
claimed  of  the  easement  itself,  or  of  any  right  of  way  over  the  other 
portion  of  the  land  to  the  enjoyment  of  which  the  right  of  crossing 
would  be  necessary,  was  held  to  involve  an  abandonment  of  the 
right  of  crossing.  The  Court  of  Appeal,  affirming  the  decision 
of  Wright,  J.,  rests  its  judgment  distinctly  upon  the  abandonment 
and  release  implied  by  the  owner’s  severance  ^^in  such  a way  as  to 
shew  conclusively  that  this  occupation  way  over  the  railway  was 
no  longer  of  any  use  to  him,  and  to  shew  conclusively  that  he  never 
intended  to  use  it  thereafter.  . . . When  he  severed  the  land 

without  any  reservation  of  any  right  of  way  there  was  an  end  of 
the  right  of  way  over  the  railway — he  abandoned  his  easement:” 
per  Bindley,  L.J.,  at  p.  831.  Here  there  was  the  grant  by  Maguire 
to  Fanning,  as  appurtenant  to  the  land  to  the  north  which  Fanning 
bought,  of  the  right  of  way  over  the  strip  30  ft.  wide  leading  from 
the  railway  crossing  over  Maguire’s  unsold  land  to  Aberdeen  avenue. 
Midland  R.W.  Co.  v.  Grihhle  is,  therefore,  as  Mr.  Lewis  said,  an 
authority  supporting  rather  the  contention  of  the  defendants  than 
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that  of  the  plaintiffs.  There  has  not  been  in  this  case  any  .such 
severance  as  would  involve  the  cesser  of  the  right  of  crossing. 

The  plaintiffs  have  entirely  failed,  in  my  opinion,  to  establish 
their  right  to  the  relief  which  they  claim,  and  their  action  should 
therefore  be  dismissed  with  costs. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

Rex  V.  William  Leach. 

Rex  V.  Andrew  Fogarty. 

Rex  V.  Joshua  Warilow. 

Intoxicating  Liquors — Selling  Without  License — Trial — Evidence  Taken  in 
Shorthand — Conviction — Validity  of — Prior  Conviction — Identity — Evi- 
dence of — Absence  of  Accused — Necessity  for  Evidence  being  Read  to  and 
Signed  by  Witnesses — ‘‘Penalty” — Punishment  by  Imprisonment — Inter- 
pretation Act,  7 Edw.  VII. , sec.  7 sub-sec.  14  (0.),  R.S.O.  1897,  ch.  90, 
sec.  2 — Criminal  Code,  secs.  683-711 — Liquor  License  Act,  R.S.O.  1897, 
ch.  245,  secs.  99,  143. 

On  a trial  before  a magistrate  for  selling  liquor  without  a license  contrary  to 
the  Liquor  License  Act,  the  evidence  with,  and  semble,  without,  the  consent 
of  the  accused,  may  be  taken  down  in  shorthand,  and  it  is  not  necessary 
that  it  should  be  read  over  to  and  be  signed  by  the  accused. 

In  proof  of  the  conviction  of  a prior  offence  by  the  person  accused,  identity 
of  name  in  the  certificate  of  conviction  is  some  evidence  of  the  identity  of 
the  person,  and  it  is  then  a question  of  the  weight  of  evidence  for  the 
determination  of  the  magistrate. 

The  existence  of  a local  option  by-law  in  a locality  has  not  the  effect,  under 
sec.  193  of  the  Liquor  License  Act,  of  depriving  the  magistrate  of  the  power 
to  direct  the  imprisonment  of  the  accused,  the  word  ‘‘penalty,’’  used  in 
the  Act,  including  imprisonment. 

When  the  accused  is  present  at  the  trial  and  has  due  notice  of  the  adjourn- 
ment of  it  to  another  time,  the  fact  of  his  absenting  himself  at  that  time, 
whether  represented  by  counsel  or  not,  does  not  deprive  the  magistrate 
of  authority  to  hear  evidence  and  convict  him  of  a second  offence. 

The  Court,  by  virtue  of  the  powers  conferred  by  sec.  119  of  the  Ontario  Judi- 
cature Act,  R.S.O.  1897,  ch.  51,  has  jurisdiction  to  award  costs  against  the 
applicant  for  discharge  upon  habeas  corpus  when  the  conviction  is  for  a 
penalty  imposed  by  or  for  an  offence  created  by  Provincial  legislation, 
such  jurisdiction  being  in  no  way  interfered  with  by  sec.  191. 


The  motion  in  the  case  of  Rex  v.  Leach  was  a motion  for  the 
discharge  of  the  prisoner  William  Leach  on  the  return  of  a writ 
of  habeas  corpus  issued  herein  and  a writ  of  certiorari  issued  in 
aid  thereof. 
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This  was  a conviction  by  the  police  magistrate  of  the  town  of 
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Owen  Sound  for  unlawfully  selling  intoxicating  liquor  without 
the  license  required  by  law. 

C.  S.  Cameron,  for  the  prosecutor. 

A.  G.  Machay,  K.C.,  for  the  prisoner. 

The  grounds  relied  on  were : — 

1.  That  the  evidence  was  improperly  taken  down  in  short- 
hand. 

2.  That  there  was  no  proof  of  the  identity  of  the  prisoner 
with  the  person  who  had  been  previously  convicted. 

3.  That  the  conviction  should  have  alleged  that  the  informa- 
tion had  ‘been  laid,  and  the  conviction  had,  for  a first  offence, 
and  such  information  should  have  been  proved  on  the  hearing. 

4.  The  expression  ‘"penalty”  in  sec.  143  of  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245,  does  not  include  punishment  by 
imprisonment. 


On  November  3rd,  1908,  the  motion  was  heard  before  Fal- 
CONBRIDGE,  Britton  and  Riddell,  JJ. 


J.  B.  Mackenzie,  for  the  prisoner.  The  first  objection  is  that 
the  evidence  should  not  have  been  taken  down  in  shorthand.  On 
the  case  of  Bex  v.  Warilow,  reported  (1908)  in  17  O.L.R.  284, 
coming  before  Anglin,  J.,  on  the  return  to  the  writ  of  habeas  cor- 
pus issued  therein,  he  w^as  of  the  opinion  that  on  the  principles 
laid  down  in  Bex  v.  Brisbois  (1907),  15  O.L.R.  264,  he  was  justi- 
fied in  holding  that  the  shorthand  notes  were  sufficient;  but  he 
also  based  his  decision  on  the  ground  of  the  use  of  shorthand  hav- 
ing been  by  consent  or  waiver,  as  no  doubt  was  the  case  here.  Sub- 
seouently,  however,  Teetzel,  J.,  allowed  one  of  the  writs  of 
habeas  corpus,  which  had  been  granted,  but  not  issued,  to  be 
made  returnable  before  the  full  Court,  deeming  the  matter  one 
of  sufficient  importance  to  be  reviewed,  the  case  of  Be  Stanbro 
(1884),  1 Man.  L.R.  325,  a decision  of  the  full  Court  of  Mani- 
toba having  been  brought  to  his  attention.  There  cannot  be  con- 
sent or  waiver  in  criminal  proceedings,  or  in  any  case  where  it 
goes  to  the  jurisdiction  or  in  proceedings  for  contempt  of  Court. 
In  Begina  v.  Bertrand  (1867),  L.R.  1 P.C.  520,  at  p.  524,  Cole- 
ridge, C J.,  in  giving  the  judgment  of  the  Court,  said,  at  p.  534: 
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^‘Tlie  object  of  the  trial  is  the  administration  of  justice  in  a 
course  as  free  from  doubt  or  chance  of  miscarriage  as  merely 
human  administration  can  be,  not  the  interest  of  either  party. 
This  remark  very  much  lessens  the  importance  of  a prisoner’s 
consent,  even  when  he  is  advised  by  counsel,  and  substantially, 
not,  of  course,  literally  affirms  the  wisdom  of  the  common  under- 
standing in  the  profession,  that  a prisoner  can  consent  to  noth- 
ing.” See  also  Taylor  v.  Boe  (1893),  68  L.T.N.S.  313;  Mander 
V.  Falcke,  [1901]  3 Ch.  488;  Park  Gate  Iron  Co.  v.  Coates  (1879), 
L.R.  5 C.P.  634,  639;  Begina  v.  Clegg  (1868),  19  L.T.N.S.  47; 
Begina  v.  Becker  (1891),  20  O.R.  676;  Stovel  v.  Coles  (1871),  3 
Ch.  Ch.  362.  Section  99  of  the  Liquor  License  Act,  R.S.O.  1897, 
ch.  245,  directs  that  the  justices  shall  in  all  caies  reduce  to  writing 
the  evidence  of  the  witnesses  examined  before  them,  and  read 
the  same  over  to  such  witnesses  who  shall  sign  the  same.  This 
section  was  dealt  with  by  the  Common  Pleas  Division  in 
Begina  v.  Excell  (1890),  20  O.R.  633,  and  Begina  v. 
8coU  (1891),  20  O.R.  646,  the  Court  extending  their  finding 
in  the  latter  case,  and  holding  that  the  provision  as  to  reading 
the  evidence  over  to  the  witnesses  and  the  signing  the  same  was 
merely  directory.  The  question  here,  therefore,  is  as  to  the 
effect  of  the  evidence  having  been  taken  in  shorthand.  The 
meaning  of  writing,  within  the  terms  of  the  section,  is  writing  in 
its  ordinary  signification,  which  would  not  include  shorthand. 
Then  sec.  2 of  the  Ontario  Summary  Convictions  Act,  R.S.O. 
1897,  ch.  90,  which  provides  that  the  Dominion  legislation  then 
in  force  is  to  apply  unless  by  subsequent  legislation  passed  by 
the  Legislature  it  is  otherwise  declared,  does  not  incorporate  the 
provisions  of  the  Code  in  this  respect  as  sec.  99  is  subsequent  to 
sec.  2,  and  contains  the  express  direction  to  have  the  evidence 
reduced  to  writing.  At  common  law  the  evidence  had  to  be 
taken  down  in  writing  and  it  had  to  be  set  out  in  full  in  the  con- 
viction, and  when  the  conviction  had  to  be  in  Latin  and  on  parch- 
ment, unless  the  conviction,  evidence  and  all  was  in  Latin  it  was 
bad.  When  evidence  is  required  to  be  taken  there  must  be  at 
least  three  persons  present,  namely,  the  magistrate,  the  accused, 
and  the  witness,  who  should  understand  the  proceedings  as  they 
appear  on  the  record.  No  one  of  these  persons  would  necessarily 
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know  that  what  had  taken  place  at  the  hearing  was  properly 
recorded  in  the  stenographer’s  notes.  Sub-sec.  4,  of  sec.  4,  of 
the  Summary  Convictions  Act  allowing  an  award  of  costs  to  be 
imposed  by  distress  only  is  in  conflict  with  the  Criminal  Code, 
and  why,  therefore,  should  not  sec.  99  be  also  so  considered,  and 
to  prevail  against  the  Code.  Then  as  to  the  question  of  identity, 
there  is  nothing  here  but  the  bald  certificate  of  the  magistrate 
referring  to  the  prisoner  as  the  person  previously  convicted. 
There  should  have  been  oral  evidence  identifying  him.  Neither 
the  similarity  of  the  name  nor  the  personal  knowledge  of  the 
magistrate  is  sufficient:  Begina  v.  Kennedy  (1889),  17  O.R.  159, 
162;  Begina  v.  Herrell  (1898),  12  Man.  L.R.  198;  Begina  v. 
Lloyd  (1843),  1 Cox  C.C.  51;  Begina  v.  Leng  (1858),  1 F.  & F. 
77;  Russell  on  Crimes  (6th  ed.),  41-2;  Bex  v.  Nurse  (1904),  7 
O.L.R.  418.  The  local  option  by-law  was  in  force  in  this  locality, 
and  the  Liquor  License  Act  did  not  apply  beyond  the  limit 
referred  to  bj^  sec.  143  of  that  Act,  so  that  in  dealing  with  the 
word  ‘‘penalty”  it  would  not  include  imprisonment:  Begina  v. 
Bodge  (1883),  9 App.  Cas.  117.  See  also  secs.  101,  sub-secs.  1, 
4.  secs.  105,  112. 

In  the  Warilow  and  Fogarty  cases  the  same  arguments  are 
to  apply,  so  far  as  material,  except  that  in  the  Fogarty  case  there 
were  no  stenographers  notes,  and  there  w^as  a plea  of  guilty  to  the 
subsequent  offence,  with  the  additional  objection  in  the  Wari- 
low case,  that  the  matter  of  the  previous  conviction  was  gone 
into  in  the  absence  of  the  prisoner:  Begina  v.  Salter  (1887), 
20  N.S.  Rep.  206;  Begina  v.  Porter  (1888),  20  N.S.  Rep.  352. 

J.  B.  Cartwright,  K.C.,  for  the  Crown.  [A  preliminary 
objection  to  the  motion  was  taken,  but  in  view  of  the  result  of 
the  judgment  it  is  now  immaterial.]  The  shorthand  notes 
are  sufficient.  By  the  Interpretation  Act,  R.S.O.  1897,  ch.  1, 
sec.  8,  clause  14,  as  amended  by  7 Edw.  VII.  ch.  2,  sec.  7,  clause 
14(0.),  it  is  enacted  that  “the  words  ‘writing,’  ‘written,’  or  any 
term  of  like  import  shall  include  words,  printed,  painted,  en- 
graved, lithographed,  photographed,  or  represented  or  repro- 
duced by  any  other  mode  in  visible  form.”  This  would  include 
shorthand.  Then  under  sec.  2 of  the  Ontario  Summary  Con- 
victions Act  the  Dominion  statutes,  including  the  Criminal  Code, 


xvn. 


ONTARIO  LAW  REPORTS. 


647 


are  made  applicable,  and  by  secs.  683,  711,  of  the  Code  there  is 
an  express  provision  that  the  evidence  may  be  taken  in  short- 
hand. There  is  also  the  fact  of  the  consent  that  the  evidence 
might  be  taken  down  in  shorthand.  In  Bex  v.  Janneau  (1907), 
12  Can.  Cr.  Cas.  363,  where  the  cases  are  collected,  it  was  held  that 
the  prisoner  could  dispense  altogether  with  the  evidence  being 
taken  down  in  writing,  and  in  Bex  v.  Goulet  (1907),  12  Can.  Cr. 
Cas.  365,  it  was  held  that  the  omission  to  take  down  the  deposi- 
tions in  writing  was  not  a ground  for  quashing  a conviction.  As 
to  identity,  there  was  the  similarity  of  the  name,  while  the  certifi- 
cate of  the  magistrate  stated  a fact,  of  which  he  was  personally 
cognizant,  he  having  tried  the  prisoner  for  the  prior  offence. 
In  Begina  v.  Clark  (1888),  15  O.R.  49,  the  identity  of  name  was 
held  sufficient.  In  Begina  v.  Brown  (1888),  16  O.R.  48,  it  was 
held  that  the  previous  conviction  of  the  prisoner  was  a matter 
in  the  jurisdiction  of  the  magistrate  and  his  finding  was  con- 
clusive. In  Begina  v.  Batson  (1906),  12  Can.  Cr.  Cas.  62,  it 
was  held  by  the  Supreme  Court  of  New  Brunswick  that  a cer- 
tificate of  the  previous  conviction,  without  evidence  of  identity, 
was  sufficient.  As  to  the  Liquor  License  Act  not  being  in  force 
by  reason  of  the  passing  of  the  local  option  by-law,  too  narrow 
a view  has  been  taken  of  sec.  143,  for  while  this  section  provides 
that  no  tavern  or  shop  license  shall  be  issued  when  a local  option 
by-law  has  been  passed  under  sec.  141,  it  still  provides  for  a 
sale,  etc.,  being  a contravention  of  secs.  49  and  50  of  the  Act, 
and  for  such  contravention  the  Act  provides  a penalty  which 
includes  imprisonment;  but,  apart  from  this,  the  word  ^‘penalty’’ 
as  contained  in  sec.  143  would  include  imprisonment. 

In  the  Warilow  case  the  prisoner  vras  present  at  the  trial  of  the 
case,  and  had  due  notice  of  the  adjournment,  and  the  fact  of  his 
absenting  himself  could  not  deprive  the  magistrate  of  jurisdic- 
tion. His  counsel  however  was  present  but  stated  he  had  no 
authority  to  represent  the  prisoner  as  to  the  prior  conviction. 

November  12.  Britton,  J.  : — I have  had  the  advantage 
of  a perusal  of  the  reasons  for  judgment  given  by  my  brother 
Riddell,  who  has  with  great  care  considered  every  point  raised 
on  behalf  of  the  prisoners  on  their  appeal  for  discharge. 
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Only^  upon  one  of  the  many  grounds  urged  by  Mr.  Mackenzie 
do  I feel  it  necessary  to  make  any  observation.  I confess  to 
having  had  a great  deal  of  difficulty  in  coming  to  the  conclusion 
that  there  was  any  legal  evidence  of  the  identity  of  the  prisoners 
as  the.  persons  who  were  convicted  of  a prior  offence.  Although 
not  bound  by  the  Manitoba  case,  it  is  a very  strong  case  that 
there  must  be  evidence  of  identity  apart  from,  and  outside  of, 
the  certificate  of  the  previous  conviction:  Regina  v.  Herr  ell, 
1 Can.  C.C.  501,  12  Man.  L.R.  198. 

If  sec.  982  of  the  Code  was  applicable  there  would  in  my 
opinion  be  no  doubt  whatever  that  the  identity  of  the  person  of 
the  offender  as  the  person  previously  convicted  would  have  to 
be  established  before  the  certificate  could  be  used  at  all.  That 
section  is  apparently  applicable  to  persons  on  trial  for  indictable 
offences,  and  however  much  it  may  point  out  the  need  of  legis- 
lation to  make  clear  the  mode  of  proof  necessary  to  establish  a 
case  for  second  offence  when  punishment  is  imprisonment,  it 
really  does  not  conclude  the  point  now  under  consideration  one 
way  or  the  other. 

Turning  to  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245, 
sec.  IQl,  sub-secs.  1 and  2,  simply  leave  the  question  of  identity  to 
be  dealt  with  as  any  other  necessary  question  of  fact.  After 
proof  of  offence,  sub-sec.  1.  ^‘The  justices  or  police  magistrate 
. . . shall  then  enquire  concerning  such  previous  conviction 

or  convictions.” 

Sub-sec.  2.  ‘‘The  number  of  such  previous  convictions  shall 
be  provable  by  the  production  of  a certificate,  etc.,  . . 

The  certificate  is  made  evidence;  and  when  produced,  if  it 
has  in  it  the  same  name  as  the  name  of  the  person  convicted  is 
that  not  some  evidence?  Much  or  little  depends  upon  circum- 
stances— if  a very  common  name,  or  a . name  very  common  in  a, 
particular  locality — it  might  be  very  little  evidence;  if  a namei: 
most  unusual,  it  might  be  cogent  evidence  of  identity.  'Aether 
further  evidence  and  how  much  additional  evidence  would  be 
required;  would  depend  upon  circumstances.  ' 

The  question  of  identity  is  wholly  for  the  magistrate.  If 
there  is  any  evidence  this  Court  cannot  mteriere:  Regina  v. 
Broivn,16  O.IR.  4:1. 
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It  is,  of  course,  not  a question  for  us  whether  or  not  the  pri- 
soners are  actually  the  persons  previously  convicted.  And 
I quite  agree  that  the  magistrate  could  not  act  upon  this  know- 
ledge. He  could  only  act  upon  evidence  properly  given  before 
him. 

If  some  evidence,  evidence  upon  which  the  magistrate  could 
act,  is  not  to  be  found  in  a certificate  made  evidence  for  another 
purpose  in  the  trial  of  the  case,  the  prisoners  should  be  dis- 
charged, but  I am  of  opinion  that  the  certificate  with  a person 
of  the  same  name  mentioned  as  having  been  convicted  in  the 
locality  is  some  evidence. 

If  there  has  been  a little  delay  in  dealing  with  this  case,  so 
far  as  I am  personally  concerned,  it  has  been  occasioned  by  the 
very  great  many  cases  and  statutes  cited  by  the  industrious  and 
zealous  counsel  for  the  prisoners. 

The  motion  must  be  dismissed. 
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Riddell,  J.  : — An  information  was  laid  before  Mr.  Creasor, 
P.M.,  against  Leach,  for  that  he  did  ‘‘on  Saturday  and  Sunday, 
the  first  and  second  day  of  August  in  the  year  of  our  Lord  1908, 
at  the  town  of  Owen  Sound  . . . unlawfully  sell  intoxicating 
liquor  without  the  license  therefor  by  law  required  . . . and 
further,  that  the  said  William  Leach  was  previously,  to  wit,  on 
the  6th  day  of  December,  1906,  at  the  town  of  Owen  Sound  . . 
before  me,  Alfred  David  Creasor,  police  magistrate  in  and  for 
the  town  of  Owen  Sound,  duly  convicted  of  having  on  or  about 
the  14th  day  of  November,  1906,  unlawfully  sold  intoxicating 
liquor  without  the  license  therefor  by  law  required.  And  the  in- 
formant says  that  the  offence  hereinbefore  firstly  charged  against 
the  said  William  Leach  is  his  second  offence  against  the  Liquor 
License  Act.’’ 

On  the  21st  August,  the  defendant,  with  his  counsel,  appeared 
before  the  police  magistrate,  and  counsel  for  both  complainant 
and  defendant  (counsel  not  being  the  same  as  those  who  appeared 
before  us),  filed  a written  consent  signed  by  both  counsel 
that  the  evidence  should  be  taken  in  shorthand  by  a stenographer 
named,  and  waiving  “the  necessity  (if  any)  of  reading  over 
the  said  evidence  to  each  witness  and  the  signature  of  each  wit- 
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ness  to  the  said  evidence;”  and  it  is  added,  ‘‘consent  that  the 
evidence  taken  down  by  the  said”  stenographer  “shall  be  of 
the  same  force  and  effect  as  if  taken  down  by  the  magistrate  and 
dnly  read  over  and  signed  by  each  witness.  ’ ’ 

The  evidence  was  so  taken,  and  there  can  be  no  donbt  that  the 
offence  was  abundantly  proved — the  defendant  was  found  guilty. 

The  second  part  of  the  information  was  read  over  by  the 
magistrate  and  the  following  took  place : — 

“His  Worship  to  the  defendant:  ‘Were  you  so  convicted  as 
stated  in  that  part  of  the  information  just  read?’  No  answer. 

“Mr.  Cameron  (counsel  for  the  prosecution)  : ‘I  will  put  in 
a certificate  proving  prior  conviction.’  ” 

Mr.  Cameron  put  in  certificate  proving  prior  conviction  as  set 
out  in  certificate. 

The  defendant  was  sentenced  to  four  months  in  gaol  without 
hard  labour. 

An  order  for  a writ  of  habeas  corpus  was  granted,  and  a writ 
issued  thereon  on  the  22nd  October.  Certiorari  in  aid  was  also 
issued.  Upon  the  return  we  are  lasked  to  discharge  the  defendant. 

The  grounds  upon  which  this  is  sought  I shall  deal  with 
seriatim. 


1.  The  evidence  was  not  reduced  to  writing,  read  over  to  the 
witnesses  and  signed  by  them  as  required  by  R.S.O.  ch.  245,  sec. 
99 ; and  the  consent  given  to  the  course  actually  adopted  is  in- 
effective. 

Whatever  force  the  objection  might  have  had — and  the 
authorities  are  conflicting — independently  of  the  Act  7 Edw.  VII. 
ch.  2,  sec.  7,  clause  14(0.),  much  of  its  force  is  nullified  by  that 
Act.  It  reads  thus : “14.  The  words  ‘ writing,  ’ ‘ written,  ’ or  any 
term  of  like  import,  shall  include  words  printed,  painted,  en- 
graved, lithographed,  photographed,  or  represented  or  repro- 
duced by  any  other  mode  in  a visible  form.” 

The  words  used  by  the  witnesses  were  represented  by  the 
symbols  made  by  the  stenographer  in  a visible  form,  these 
symbols  being  no  more  conventional  than,  though  of  course 
not  so  widely  understood  as  the  usual  symbols  employed,  e.g., 
the  printed  or  script  form  of  words  and  letters  in  ordinary  use. 

It  Avas  strenuously  argued  that  the  R.S.O.  1897,  ch.  90,  sec. 
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2,  does  not  make  the  provisions  of  the  Criminal  Code  of  Canada 
R.S.C.  1906,  ch.  146,  apply  in  this  particular. 

I do  not  agree:  but  it  is  quite  immaterial.  If  the  provisions 
of  the  Code  do  apply,  then  secs.  711,  683,  are  applicable ; and  the 
latter  section  justifies  such  a course  being  pursued  as  that  ques- 
tioned in  these  proceedings.  If  the  Code  does  not  apply,  R.S.O. 
ch.  245,  sec.  99,  does;  and  the  requirements  of  this  section  have 
been  met. 

The  evidence  having  been  reduced  to  writing,  the  next  ques- 
tion is,  must  it  have  been  read  over  to  the  witnesses  and  signed 
by  them  ? This  was  not  specifically  raised  as  I understand,  but  it 
should  not  be  overlooked  in  a case  involving  the  liberty  of  the 
subject.  The  answer  is  not  doubtful.  If  the  Code  applies,  clearly 
not — sec.  683 ; if  the  R.S.O.  applies,  the  case  of  Regina  v.  Scott,  20 
O.R.  646,  is  relied  upon  by  the  Crown.  That  was  a decision  of  the 
Common  Pleas  Division,  Calt,  C.J.,  and  Rose,  J.,  both  Judges  of 
great  experience  in  such  matters,  and  upon  a section  totidem 
verbis,  the  same  as  the  present  R.S.O.  (1887),  ch.  194,  sec.  96(2), 
the  history  being  40  Yict.  ch.  18,  sec.  20(2)  ; R.S.O.  (1877),  ch. 
181,  sec.  68(2);  R.S.O.  (1887),  ch.  194,  sec.  96(2);  R.S.O. 
(1897),  ch.  245,  sec.  99.  The  decision  was  that  the  provision  that 
the  witnesses  should  sign  was  merely  directory.  If  that  decision 
be  good  law  I am  unable  to  see  why  the  provision  that  the  evi- 
d'  nce  should  be  read  over  to  the  witnesses  is  not  equally  direc- 
tory. A witness  who  could  avoid  one  could  equally  avoid  the 
other — the  concurrence  of  the  witness  is  required  in  the  act  of 
reading  the  evidence  to  him;  and  I know  of  no  good  reason  for 
any  distinction  between  the  two  provisions.  And  Rex  v.  Irwin 
(1908),  16  O.L.R.  454,  is  a still  more  recent  decision  in  the  same 
direction. 

The  lauthorities  in  favour  of  the  prisoner  must,  however, 
be  mentioned.  Re  Stanbro,  1 Man.  L.  R.  325,  is  a decision 
of  Wallbridge,  C.J.,  in  an  extradition  case.  The  evidence 
had  been  taken  in  narrative  form  on  the  Judge’s  notes,  and 
by  way  of  question  and  answer  by  a stenographer,  who  after- 
wards extended  his  notes,  but  they  were  not  read  over  to  the 
witnesses  or  signed  by  them.  The  Chief  Justice  pointed  out  that 
by  the  Extradition  Act,  40  Viet.  ch.  25  (D.),  the  provisions  of 
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32  & 33  Viet.  eh.  30  (D.),  were  made  applieable,  and  that  by  sec. 
29  of  this  Act,  “In  all  cases  where  any  person  ...  is  brought 
before  a justice  ...  of  the  peace  charged  with  any  indictable 
offence,  such  justice  . . . before  he  . . . commit  such  . . 
person  for  trial  shall  in  the  presence  of  the  accused  person  .-  . 
take  the  statement  on  oath  or  affirmation  of  those  who  know  the 
facts  ...  of  the  case  and  shall  put  the  same  in  writing  and 
such  depositions  shall  be  read  over  to  and  signed  respectively 
by  the  witnesses  so  examined  and  shall  be  signed  also  by  the  jus- 
tice . . . taking  the  same.”  It  was  pointed  out  that  nothing 
of  the  kind  had  been  done  and  that  therefore  the  statutory  pre- 
requisite had  not  been  met,  and  the  prisoner  was  therefore  in 
custody  without  anything  to  justify  his  imprisonment.  It  is  true 
that  the  Chief  Justice  does  go  on  to  say  that  upon  a habeas  cor- 
pus, evidence  taken  as  this  was  was  not  evidence  at  which  the 
Court  could  look  as  proof  of  an  extradition  crime.  This  was  not 
at  all  necessarv  for  the  decision  which  might  have  6*^00  ■^estf^d 
upon  the  fact  that  the  prerequisite  laid  down  by  the  statute  had 
not  been  complied  with. 

No  such  provision  is  to  be  found  in  the  Criminal  Code,  Part 
XIV.,  sec.  682.  And  the  justice  is  by  sec.  690  authorized  to  com- 
mit for  trial  if  he  thinks  that  the  evidence  is  sufficient  to  put  the 
accused  on  his  trial.  And  the  same  provision  is  substantially 
found  in  sec.  726,  where  in  cases  of  summary  convictions  ‘‘the 
justice,  having  heard  what  each  party  has  to  say,  and  the  wit- 
nesses and  evidence  adduced  shall  consider  the  whole  matter, 
and  unless  otherwise  provided,  determine  the  same  and  convict 
...  or  dismiss  ...  as  the  case  may  be.” 

In  any  case  sec.  683(2)  is  explicit.  Then  if  it  be  considered 
that  the  R.S.O.  ch.  245,  sec.  99,  applies,  the  proceedings  there 
directed  are  not  made  a condition  precedent,  as  in  the  Act  32  & 

33  Viet.  ch.  30(D.). 

The  cases  in  our  own  Courts  referred  to  in  the  Manitoba  case 
are  not  helpful:  Be  Phipps  (1883),  8 A.R.  77 ; Be  Lee  (1884),  5 
O.R.  583. 

Begina  v.  Hamilton  (1898),  12  Man.  L.R.  354,  was  a decision 
upon  the  question  whether  the  depositions  had  been  so  taken  as  to 
be  admissible  in  evidence  at  the  trial  upon  an  indictment.  The 
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only  decision  was  that  depositions  which  do  not  purport  to  be 
taken  before  a justice  on  a charge  against  the  accused  cannot  be 
read. 

In  Ex  p.  Doherty  (1894),  3 Can.  C.  C.  310,  it  was  held 
by  the  Supreme  Court  of  New  Brunswick  that  sec.  590  of  the 
Criminal  Code,  1892  (R.S.C.  1906,  eh.  146,  sec.  683)  is  directory 
only  so  far  as  it  directs  the  depositions  to  be  signed  by  the 
witnesses;  and  the  opinion  is  expressed,  p.  311,  that  the  whole 
section  “has  relation  only  to  a matter  of  procedure,  and  its  not 
having  been  complied  with  does  not  affect  the  jurisdiction  of  the 
magistrates  to  make  a conviction.’’ 

In  DenauU  v.  Rohida  (1894),  8 Can.  C.  C.  501,  it  was  held 
by  Tait,  A.C.J.,  that  if  the  justice  omit  to  take  down  the  evi- 
dence this  is  a ground  for  quashing  the  conviction ; and  this  was 
followed  in  Re  Lacroix  (1907),  12  Can.  C.  C.  297,  by  Lafon- 
taine,  J. ; and  it  was  considered  that  such  an  omission  was  ‘ ‘ a 
serious  and  essential  omission  causing  prejudice  to  the  accused.” 
So  also  in  Rex  v.  McGregor  (1905),  10  Can.  C.  C.  313,  Hun- 
ter, C.J.,  held  that  where  no  record  at  all  was  kept  of  the  pro- 
ceedings, the  conviction  could  not  stand. 

None  of  these  cases  suggests  that  the  express  provision  of  the 
Code  sec.  683,  as  to  taking  in  shorthand,  is  not  wholly  applicable 
in  the  present  instance;  and  none  is  upon  the  provisions  of  the 
statute,  R.S.O.  ch.  245,  sec.  99,  or  one  in  the  same  words.  So 
far  as  authority  goes,  the  case  of  Regina  v.  Scott,  20  0.  R.  633, 
646,  is  wholly  unshaken,  and  if  we  are  bound  by  authority, 
that  case  should  be  followed.  And  the  same  result  follows,  I 
think,  from  principle.  Into  that  discussion  I do  not  enter,  it 
being  sufficient  to  say  that  I accept  the  conclusion  of  the  Court 
in  that  case,  agreeing  as  it  does  with  the  opinion  of  the 
Divisional  Court  in  Regina  v.  Brown,  16  0.  R.  41,  at  p.  48 : 
“The  provisions  of  the  Canada  Temperance  Act,  sec.  115, 
seem  to  me  to  be  directory  only.”  And  Rex  v.  Brishois,  15 
O.L.R.  264,  looks  in  the  same  direction,  if  it  be  remembered  that 
the  conviction  there  was  quashed  from  defect  in  evidence  and 
not  in  form. 

The  discussion  so  far  has  been  irrespective  of  the  effect  of  the 
consent  of  the  accused.  My  brother  Anglin,  in  Rex  v.  Warilow 
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ante,  p.  284,  following  a decision  of  Mr.  Justice  Davidson  in 
Bex  V.  Janneau,  12  Can.  C.C.  363,  held  that  this  was  sufficient 
to  prevent  the  applicant  succeeding  in  a motion  like  the  present. 
As  at  present  advised  I agree  in  that  conclusion ; but  as  I view 
the  case,  a decision  in  that  direction  is  not  necessary. 

It  is  to  be  hoped  that  the  Courts  may  not  often  have  to  deal 
with  the  case  of  a litigant  claiming  an  advantage  from  an  alleged 
irregularity  in  which  he  himself  participated.  A defendant 
has  undoubtedly  the  right  to  place  his  back  against  the  wall 
and  fight  with  every  advantage;  he  has,  I think,  no  right  if 
he  come  out  from  the  wall,  to  complain  that  his  adversary  gets 
behind  him.  And  the  rules  in  favour  of  the  accused  deriving 
from  the  bloody  days  of  the  law  when  the  mother  was  hanged 
for  a petty  theft  to  stay  the  hunger  of  her  famishing  brood,  are 
not  to  be  extended  or  applied  where  not  reasonably  applicable. 

The  first  ground  fails. 

2.  It  is  argued  that  the  conviction  for  the  former  offence  was 
not  proved.  For  this  is  cited  the  Manitoba  case:  Begina  v. 
Herrell,  12  Man.  L.  R.  198.  There  the  information  charged 
a previous  conviction,  but  the  record  of  the  depositions  and  pro- 
ceedings before  the  magistrate  contained  nothing  on  the  subject, 
though,  among  the  papers  returned  under  the  certiorari,  there 
was  found  a certificate  which  it  was  claimed  was  sufficient  to 
prove  the  previous  conviction.  See  statement  of  case  per  Taylor, 
C.J.,  at  p.  202. 

Taylor,  C.J.,  says:  “I  have  no  doubt  that  the  magistrate 
should,  as  required  by  the  Act,  ask  the  accused  as  to  the  alleged 
previous  conviction.  He  should  be  given  an  opportunity  of  meet- 
ing that  charge  just  as  much  as  he  must  be  given  an  opportunity 
of  meeting  the  charge  of  the  subsequent  offence.  And  to  my 
mind  it  is  clear  that  when  the  conviction  is  of  a second  offence 
with  the  increased  penalties,  the  proceedings  ought  to  shew  either 
that  the  accused  admitted  the  previous  conviction,  or  that  the 
fact  of  such  conviction  and  the  identity  of  the  accused  were  both 
proved.  The  magistrate  has  no  right  to  act  upon  any  personal 
knowledge  he  may  be  supposed  to  have;  he  must  act  upon  evi- 
dence adduced  before  him.*' 

As  I understand  these  words  they  mean  no  more  than  that 
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a magistrate  must  not  act  upon  his  own  knowledge  that  the 
accused  has  been  previously  convicted — that  he  must  act  upon 
evidence  and  upon  evidence  taken  before  him — a paper  he  may 
have  about  him  somewhere  or  which  he  may  afterwards  prepare 
and  put  amongst  the  papers  is  not  evidence.  One  accused  has 
the  right  to  know,  and  have  the  chance  to  meet,  all  evidence 
offered  against  him.  They  do  not  mean  that  if  a document  reg- 
ularly proved  is  put  in  evidence  and  this  affords  some  evidence 
that  the  acc’^sed  there  present  has  been  previously  convicted, 
the  magistrate  may  not  be  satisfied  with  such  evidence  and  con- 
vict the  accused. 
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Mr.  Justice  Killam  was  at  first  of  the  opinion  that  the  certifi- 
cate was  bad  on  its  face;  but  changing  that  opinion  he  goes  on 
to  say,  p.  210:  ‘‘As  to  the  suggested  personal  knowledge  of  the 
magistrate,  that  could  not  be  acted  on  any  more  than  the  magis- 
trate seeing  Herrell  make  a sale  of  intoxicating  liquor,  could  turn 
around  and  convict  him  of  doing  so  without  taking  evidence. 
There  should  be  sworn  evidence  of  a witness  who  could  be  cross- 
examined,  and  whose  depositions  could  be  taken  down  in  writ- 
ing. ” It  is,  I think,  plain  that  the  learned  Judge  in  the  last 
sentence  is  speaking  of  the  evidence  and  procedure  to  convict  of 
a sale  and  not  of  that  to  prove  a prior  conviction.  He  does,  how- 
ever, think  that  the  similarity  of  names  does  not  prove  identity, 
and  cites  a case  of  Regina  v.  Lloyd,  1 Cox  C.C.  51,  which  I shall 
have  occasion  to  refer  to  again. 

So  Bain,  J.,  pp.  214,  215,  after  holding  that  the  certificate 
was  not  in  the  proper  form  and  was  therefore  ineffective,  says: 
‘ ‘ And  even  if  the  certificate  could  be  held  sufficient  to  prove  the 
conviction  of  the  person  mentioned  in  it,  I think  some  evidence 
of  the  identity  of  the  accused  with  the  person  mentioned  would 
have  to  be  given  before  the  magistrate,  before  the  magistrate 
could  find  that  the  previous  conviction  had  been  proved.  I pre- 
sume that  the  magistrate  who  signs  the  certificate  is  the  same 
magistrate  who  was  trying  the  subsequent  offence.  But  the  fact 
that  the  magistrate  knew  of  his  own  knowledge  that  the  accused 
was  the  person  named  in  the  certificate  could  not  dispense  with 
proof  of  the  fact  by  evidence  given  in  the  ordinar^^  way : Taylor 
on  Evidence  (9th  ed.)  sec.  1379.  The  result  is,  that  while  there 
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wa^  evidence  before  the  magistrate  sufficient  to  sustain  a convic- 
tion for  a first  offence,  there  was  no  evidence  to  sustain  one  for 
a second  offence.  . . 

Without  doubt,  it  is  clear  that  it  was  the  opinion  of  Killam 
and  Bain,  JJ.,  and  perhaps  also  Taylor,  C.J.,  that  a magistrate 
was  not  justified  in  considering  a certificate  of  conviction  made 
by  himself  sufficient  to  prove  a prior  conviction  of  the  accused, 
before  him,  even  though  he  should  perfectly  remember  the  occa- 
sion and  man.  And  no  help  is  given  the  Crown  here  by  a consid- 
eration of  the  legislation  in  Manitoba  as  compared  with  our  own : 
Sec.  200  and  sub-secs,  (a),  (c),  of  the  Manitoba  Act,  R.S.  Man. 
(1891),  ch.  90,  being  with  mere  verbal  differences  the  same  as  our 
R.S.O.  1897,  ch.  245,  sec.  101,  and  sub-secs.  (1)  and  (2),  except 
that  the  Manitoba  Act  does  not  contain  at  the  end  of  the  latter  of 
the  sub-sections  the  words,  ‘‘or  by  other  satisfactory  evidence.” 

However,  the  decision  is  that  a certificate  not  referred  to  in 
any  way  or  put  in  during  the  trial  does  not  prove  the  prior  con- 
viction ; and  even  were  the  decision  of  the  Manitoba  Court  bind- 
ing upon  us,  as  it  is  not,  it  will  not  conclude  the  present  case. 

The  Manitoba  Court  refused  to  follow  Ex  p.  Dugan  (1893), 
13  Can.  L.J.  249,  it  being  said,  p.  210:  “We  have  only  a short 
note  of  the  effect  of  the  decision  and  no  clear  report  of  the 
circumstances  or  of  the  grounds  of  the  judgment.” 

The  case  is  to  be  found  in  32  N.B.  Rep.  98,  where  the  facts 
and  judgments  appear.  An  order  nisi  to  quash  a conviction  hav- 
ing been  granted,  the  rule  was  supported  before  the  Supreme 
Court  of  New  Brunswick  upon  the  ground  “that  there  was  no 
evidence  that  the  defendant  was  the  person  who  had  been  con- 
victed of  the  previous  offences  . . . certificates  of  the  previ- 
ous convictions  were  put  in  evidence,  but  there  was  no  proof  that 
the  defendant  was  the  person  named  in  those  convictions.”  The 
Court  held  that  “it  is  simply  a question  of  identity,”  that  “the 
convicting  magistrate  had  sufficient  evidence  to  warrant  him  in 
coming  to  the  conclusion  that  he  was  the  same  person.  As 
Palmer,  J.,  says,  p.  99:  “The  same  name  in  the  previous  convic- 
tions is  some  evidence  of  the  identity  of  the  defendant,  and  in 
the  absence  of  proof  to  the  contrary,  the  magistrate  was  justified 
in  making  the  conviction.” 
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This  decision  was  on  the  Canada  Temperance  Act,  R.S.C. 
1886,  ch.  106,  sec.  115,  which  is  the  same  as  onr  R.S.O.  1897,  ch. 
245,  sec.  101,  so  far  as  the  sub-sections  necessary  to  be  here  con- 
sidered are  concerned.  It  followed  a previous  decision  of  the 
same  Court,  Ex  p.  Phillips  (1887),  26  N.B.  Rep.  397,  in  which  the 
Court  (Allen,  C.J.,  Fraser  and  Tuck,  JJ.,  Wetmore,  J.,  dissent- 
ing), held  that  the  objection  that  there  was  no  evidence  that  the 
defendant  was  the  same  person  or  the  person  of  the  same  name 
named  in  the  certificate  of  conviction  not  having  been  taken  at 
the  trial  where  evidence  of  the  identity  might  have  been  sup- 
plied could  not  be  taken  upon  motion  for  a rule  nisi  to  quash 
the  conviction.  Wetmore,  J.,  dissented,  holding  that  the  certi- 
ficate was  evidence  of  the  number  of  the  previous  convictions 
only  and  not  of  the  fact  of  the  convictions.  He  does  not  say  or 
suggest  that  if  the  certificate  be  evidence  of  the  fact  of  the  previ- 
ous conviction,  at  all,  it  would  be  necessary  to  bring  other  evi- 
dence than  that  of  the  certificate  to  shew  the  identity.  He  does, 
however,  say  that  he  agrees  with  the  conclusion  of  Mr.  Justice 
O’Connor  in  the  case  of  Begina  v.  Kennedy,  10  O.R.  396,  which 
will  be  referred  to  again.  This  case  in  New  Brunswick  was  also 
under  the  Canada  Temperance  Act,  as  was  the  Kennedy  case.  In 
Bex  V.  Batson  (1906),  12  Can.  C.C.  62,  the  Supreme  Court 
of  New  Brunswick  again  followed  the  same  rule,  p.  63 : ‘ ‘ The 
certificate  shewed  the  accused  to  have  the  same  name  and  de- 
scription, and  it  was  for  the  magistrate  to  determine  whether  or 
not  he  was  the  same  person.  Besides  no  such  point  was  taken 
at  the  trial.  If  it  had  been,  how  readily  could  the  evidence  have 
been  supplied.” 

The  English  case  of  nisi  prius  referred  to  by  Killam,  J,, 
Begina  v.  Lloyd,  1 Cox  C.C.  51,  was  under  7 & 8 Geo. 
lY.  ch.  28,  sec.  11,  which  provided  that  a certificate  contain- 
ing the  substance  and  effect  only  of  the  conviction  of  the 
former  felony  purporting  to  be  signed  by  the  clerk  of  the  Court, 
should  upon  “proof  of  the  identity  of  the  person  of  the  offender” 
be  sufficient  evidence  of  the  former  conviction  without  proof  of 
the  signature  of  the  person  signing,  etc.  Here  the  statute  clearly 
contemplated  other  proof  of  the  identity  than  that  afforded  by  the 
certificate  itself,  and  the  remarks  of  Sir  Henry  Maule,  “This 
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will  not  do ; there  is  no  evidence  that  the  prisoner  is  the  person 
who  was  convicted  of  the  particular  offence  mentioned  in  the 
certificate  which  has  been  read,’’  are  directed  to  the  oral  evi- 
dence which  had  been  adduced.  If  we  bear  in  mind  the  statu- 
tory provision  under  consideration,  I do  not  think  that  the  deci- 
sion should  have  any  binding  or  even  any  great  influence  upon 
us. 

A very  similar  provision  is  to  be  found  in  the  Prevention  of 
Crimes  Act  (Imp.),  34  & 35  Viet.  ch.  112,  sec.  18,  “by  giving 
proof  of  the  identity  of  the  person  against  whom  the  conviction 
is  sought  to  be  proved  with  the  person  appearing  in  the  record 
or  extract  of  conviction  to  have  been  convicted.”  The  same  re- 
cjuisite  appears  in  the  Canadian  criminal  legislation  R.S.C.  1906, 
ch.  146,  sec.  982 ; Code  of  1892,  sec.  694,  and  previous  legislation 
unnecessary  here  to  consider,  the  first  being  (1841)  4 & 5 Viet, 
ch.  24,  sec.  30. 

The  citation  from  Taylor  by  Mr.  Justice  Bain,  i.e.,  sec.  1379, 
does  not  at  all  help  in  the  present  discussion,  it  but  lays  down  the 
elementary  proposition  that  neither  Judge  nor  juryman  can 
proceed  upon  anything  but  evidence. 

The  English  cases  such  as  Regina  v.  Crofts  (1840),  9 C.  & 
P.  219;  Regina  v.  Levy  (1858),  8 Cox  C.C.  73,  also  reported  as 
Regina  v.  Leng  (1858),  1 F.  & F.  77,  must,  of  course,  all  be  read 
with  the  provisions  of  the  statutes  in  mind. 

I have  examined  a number  of  the  criminal  cases  in  the  Courts 
of  the  various  States  in  the  adjoining  Republic,  and  find  a uni- 
form course  of  decision  that  the  admittedly  established  principle 
in  civil  law  obtains  in  criminal  cases  as  well. 

For  example,  in  Alabama:  Gaunt  v.  State  (1884),  36  Ala.  18, 
p.  22,  identity  of  name  is  presumptive  of  identity  of  person. 

California:  People  v.  Rolfe  (1882),  61  Cal.  540,  p.  543, 
identity  of  person  is  presumed  from  identity  of  name. 

Missouri:  State  v.  McGuire  (1885),  87  Missouri  642.  A 
record  of  conviction  of  a person  of  the  same  name  as  the  witness : 
Held,  the  names  being  identical,  they  were  primd  facie  the  same 
person,  and  it  rested  upon  the  person  denying  the  identity  to 
prove  they  were  not  the  same  person,  following  State  v.  Moore 
(1875),  61  Missouri  276. 
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Maine:  State  v.  Lashus  (1887),  79  Me.  504.  A record  of 
previous  conviction  had  been  put  in  as  proving  such  former  con- 
viction. The  Supreme  Court  held,  p.  506 : ‘ ' The  identity  of  the 
defendant  on  trial,  with  the  person  named  in  the  record,  is  a 
question  of  fact.  The  identity  of  name  is  some  evidence  of  iden- 
tity of  person  more  or  less  potent,  according  to  the  connecting 
circumstances.”  In  this  case  the  authority  was  invoked  by  the 
defendant  of  the  case  of  Commonivealth  v.  Norcross  (1813),  9 
Mass,  492,  in  which  it  had  been  unsuccessfully  attempted  to 
prove  a marriage  by  the  mere  production  of  a copy  of  the  mar- 
riage record. 

Vermont:  State  v.  Freeman  (1855),  27  Vt.  523.  The  State 
Attorney  offered  to  prove  two  former  convictions  by  producing 
the  records;  the  records  were  objected  to,  but  received,  over- 
ruling the  objection.  To  this  reception  the  defendant  excepted, 
and  his  exceptions  were  allowed.  Upon  appeal  to  the  Supreme 
Court  it  was  held  that  they  should  have  been  admitted,  and  then, 
“if  any  question  t)ona  fide  arises  in  regard  to  the  identity  of  the 
person  the  . . . Court  . . . might  order  an  issue  upon 

the  point  to  be  submitted  to  a jury.  . .” 

Compare  State  v.  Haynes  (1863),  35  Yt.  565. 

In  marriage  cases  a different  rule  seems  to  prevail. 

Massachusetts:  Commonwealth  v.  Norcross  (1813),  9 Mass. 
492. 

Maine:  Wedgwood’s  Case  (1831),  8 Me.  75. 

Michigan:  People  v.  Broughton  (1882),  49  Mich.  339.  Camp- 
bell, J.,  says,  pp.  339,  340,  that  the  husband’s  oath  and  the  re- 
corded marriage  certificate  were  sufficient;  of  the  certificate,  he 
adds:  “Although  possibly  not  sufficient  in  itself  in  a criminal 
case  without  some  identification  of  the  parties.” 

New  Hampshire:  State  v.  Wallace  (1838),  9 N.H.  515. 

And  in  birth  certificates:  Durfee  v.  Ahhott  (1886),  61  Mich. 
471;  Morrisey  v.  Ferry  Co.  (1871),  47  Mo.  521  (though  this  is 
a case  as  to  the  admissibility  of  such  records  or  evidence  at  all) , 
the  Court  says,  p.  526:  “Moreover,  there  was  no  attempt 4o  shew 
that  there  was  any  identity  between  the  parties  named  in  the 
registry”  (in  New  York  State),  “and  the  parties  in  controversy 
here.”  It  is  to  be  noted  that  this  was  a judgment  of  the  same 
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Court  as  decided  State  v.  Moore ^ 61  Mo.  276,  and  State  v.  Mc- 
Guire^ 87  Mo.  642,  above  noted. 

The  decisions  in  respect  of  proof  of  marriage  or  birth  by 
certificate  are  much  like  the  cases  in  England  referred  to  in 
Wigmore  on  Evidence,  sec.  2529,  note  4. 

The  Marriage  Act  of  1753,  26  Geo.  II.  ch.  33,  by  sec.  15  pro- 
vided for  the  registry  of  marriages,  and  not  long  thereafter  the 
question  of  the  effect  of  such  registers  or  copies  of  them  came  up. 
In  Bird  v.  Barlow  (1779) , 1 Doug.  171,  it  was  said  by  Lord  Mans- 
field, p.  174:  ‘‘A  copy”  (of  a register)  ‘‘is  sufficient  and  is  proof 
of  a marriage  in  fact  between  two  parties  describing  themselves 
by  such  and  such  names  and  places  of  abode,  though  it  does  not 
prove  the  identity.” 

Hemmings  v.  Smith  (1784),  4 Doug.  33,  is  not  really  in  point 
upon  the  present  enquiry. 

Drake^s  Case  (1830),  2 Lew.  C.C.  25.  A woman  was 
proved  to  have  been  married  to  the  prisoner  by  the  name  of 
Hannah  Wilkinson,  the  name  laid  in  the  indictment.  Parke,  J., 
held  the  proof  to  be  insufficient,  as  there  should  have  been  proof 
“that  he  was  then  and  there  married  to  a certain  woman  by  the 
name  of,  and  who  called  herself,  Hannah  Wilkinson,”  because 
the  indictment  undertakes  that  Hannah  Wilkinson  was  the  per- 
son; whereas  in  fact  there  was  no  proof  that  such  was  her  name, 
or  that  she  had  ever  before  gone  by  that  name.”  In  other  words, 
from  all  that  appeared  a woman  may  have  come  in  off  the  street 
and  gone  through  the  form  of  marriage  ceremony  by  that  name, 
though  she  never  bore  that  name  in  her  life. 

None  of  these  cases,  however,  afford  much,  if  any,  assistance. 

In  our  own  Courts,  the  matter  has  come  up  more  than  once. 

In  Begina  v.  Kennedy,  10  O.R.  396,  under  the  Canada 
Temperance  Act,  a certificate  was  put  in  at  the  trial  under 
sec.  122(2)  of  the  Act  for  the  purpose  of  proving  the  prior  con- 
viction alleged. 

Mr.  Justice  0 ^Connor  held  that  the  conviction  could  not 
stand  for  other  reasons  given  in  the  judgment;  and  added,  p. 
402:  “And  there  are  other  objections  . . . there  is  no  evi- 

dence that  the  James  Kennedy  of  the  previous  conviction  is  the  i 
James  Kennedy  of  the  second  offence  . . .” 
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In  Regina  v.  Clark,  15  O.R.  49,  Rose,  J.,  says,  p.  50;  “I 
think  the  similarity  of  names  afforded  evidence  of  identity 
. . . and  I should  be  inclined  to  hold  a certificate  sufficient  if 
well  drawn.” 

In  Regina  v.  Edgar  (1887),  15  O.R.  142,  a week  or  so  before 
the  decision  in  the  Clark  case,  the  same  learned  Judge  had,  with 
the  decision  of  the  Kennedy  case  before  him,  said:  ‘‘The  pro- 
duction of  a certificate  of  conviction  against  a man  of  the  same 
name  may  be  held  sufficient  to  shift  the  onus ; and  in  the  absence 
of  further  evidence,  to  warrant  a finding  of  identity.” 

Then  came  the  case  of  Regina  v.  Kennedy,  17  O.R. 
159,  in  which,  however,  substantive  oral  evidence  was  given  of 
the  identity.  Mr.  Justice  Rose,  giving  the  judgment  of  the 
Court,  says,  p.  162:  “If  the  certificate  contains  a sufficient  state- 
ment of  fact  of  the  conviction,  and  if  the  identity  of  the  defen- 
dant ...  is  established,  I do  not  see  why  such  evidence  should 
not  be  held  sufficient.”  The  attention  of  the  Court  was  not 
being  directed  to  the  point  now  under  discussion;  and  quite  too 
much  is  made  by  counsel  of  the  words  of  the  learned  Judge.  He 
nowhere  retracts  his  former  opinion  and  nowhere  says  that  there 
must  be  evidence  of  the  identity  of  the  person  dehors  the 
certificate. 

In  the  meantime,  Regina  v.  Brown,  16  O.R.  41,  had 
been  decided.  This  was  a motion  to  quash  a conviction  for  a 
second  offence  under  the  Canada  Temperance  Act.  The  inform- 
ation, as  in  the  case  now  at  Bar,  specifically  charged  that  the  de- 
fendant had  been  previously  convicted,  and  the  affidavit  filed 
by  the  defendant  did  not  deny  the  fact.  The  Court  held  that  the 
question  whether  the  defendant  had  been  previously  convicted 
or  not  was  a matter  within  the  jurisdiction  of  the  magistrate, 
and  his  finding  was  conclusive.  There  does  not  appear  to  have 
been  any  certificate  or  other  evidence  of  the  previous  conviction 
except  “the  information  shewing  that  the  defendant  was  pre- 
viously convicted  as  alleged  in  the  conviction.”  See  p.  44. 

My  brother  Anglin,  in  the  case  already  referred  to,  overruled 
a similar  objection  upon  the  argument. 

I have  gone  into  the  cases  somewhat  at  length  in  order  to  de- 
termine what  the  law  actually  is,  and  not  at  all  because  we  in  this 
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Court  are  bound  by  authority.  I am  of  opinion  that  the  law  in 
respect  of  such  authority  is  correctly  laid  down  by  the  Divi- 
sional Court  in  Regina  v.  Brown,  16  O.R.,  at  p.  46 ; 
“There  being  no  appeal  from  our  decision,  we  must  give  our 
independent  judgment  upon  the  matter.”  See  also  what  is  said 
in  Mercier  v.  Campbell  (1907),  14  O.L.R.  639,  at  p.  644. 

I find  no  such  weight  of  authority  as  would  lead  us  to  hold 
that  the  solemn  farce  must  be  gone  through  of  calling  a witness* 
orally  to  give  evidence  of  what  no  one  denies,  disputes  or  doubts. 

Upon  principle  it  is  plain,  I venture  to  think,  that  the  iden- 
tity of  names  is  some  evidence  of  the  identity  of  person;  there 
being  some  evidence  of  identity  of  person,  it  is  for  the  magistrate 
to  determine  the  weight  of  the  evidence,  and  the  Court  cannot 
on  such  a proceeding  as  this,  enquire  whether  he  came  to  the 
right  conclusion:  Rex  v.  McArthur  (1906),  8 O.W.R.  694. 

This  ground  fails. 

3.  It  is  argued  that  the  effect  of  the  existence  of  a “local 
option  by-law”  in  the  town  of  Owen  Sound,  is  to  deprive  the 
magistrate  of  the  power  to  direct  the  imprisonment  of  the  defen- 
dant. The  argument  is  that  sec.  143  of  the  R.S.ofch.  245,  pro- 
vides that  where  such  a by-law  is  in  force,  while  the  sale  of  liquor 
is  still  a contravention  of  secs.  49  and  50  of  the  Act,  “and  all 
the  provisions  of  this  Act  respecting  the  sale  or  keeping  for  sale 
of  liquor  in  contravention  of  said  sections,  and  the  penalties  and 
procedure  in  reference  thereto  shall  be  in  full  force  and  effect 
. . . notwithstanding  such  prohibitory  by-law,”  yet  the  word 
“penalty”  is  not  broad  enough  to  cover  the  punishment  by  im- 
prisonment. Attention  is  called  to  the  fact  that  where  a sum  of 
money  is  directed  to  be  paid  as  a fine,  the  word  “penalty”  is 
employed,  and  in  other  cases  the  word  “punishment”  is  used. 
More  effect  might  be  given  to  this  argument  if  the  fact  were  that 
in  all  cases  a money  sanction  were  called  a “penalty,”  and  all 
others  called  a “punishment.”  But  that  is  not  the  case.  The 
word  “penalty”  is  indeed  used  in  most  instances  where  a sum  of 
money  is  to  be  laid  on  as  a fine,  e.g.,  in  secs.  15  (2)(3),  32(2), 
47,  48,  54(3),  57,  59,  67,  72,  73,  74,  76,  77,  78,  80,  85,  124,  125, 
132(3),  134(1). 

But  on  the  other  hand  we  also  find  the  expression  “forfeit 
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and  pay”  a sum  of  money  in  secs.  68,  75;  “forfeit  and  pay  a 
penalty,”  in  sec.  86;  “shall  pay  a fine,”  in  sec.  69;  and  the  for- 
feiting of  his  office  by  any  officer  of  a municipal  corporation,  or 
of  his  seat  by  any  member  of  a municipal  council  is  a “penalty” 
by  implication  in  secs.  70  and  71;  and  a similar  provision  is 
found  in  sec.  84;  the  loss  of  a license  is  a “penalty”  under  sec. 
93(2)  ; and  the  very  expression  “penalty  of  imprisonment”  is 
found  in  sec.  118(3). 

The  expression,  “penalty  in  money,”  is  found  in  see. 
46(1)  ; 73(2)  ; 89(1) ; 90(1) ; “penalties  imposed  by  sec.  72  of 
this  Act,”  sec.  52(7)  ; “penalty  in  money,  and  costs,  imposed  by 
sec.  72  of  this  Act,”  sec.  62. 

It  consequently  is  apparent  that  the  word  “penalty”  is 
not  always  used  when  speaking  of  a money  mulct,  but  some- 
times only  “forfeit  and  pay;”  while  on  the  other  hand,  the  ex- 
pression “penalty  in  money,”  and  the  expressions  used  in  secs. 
70,  71,  93(2)  and  118(3),  shew  that  there  are  other  penalties 
than  a money  mulct ; that  imprisonment  is  a penalty  is  expressly 
shewn  by  sec.  118(3)  ; while  a comparison  of  secs.  52(7)  and  62 
shew  that  the  imprisonment  provided  for  by  sec.  72  is  a penalty. 
Section  72  being,  of  course,  the  section  in  respect  of  violations 
of  secs.  49  and  50,  which  is  preserved  by  sec.  143.  Section  52(7) 
subjects  chemists  and  druggists  to  all  the  penalties  of  sec.  72  for 
selling  liquor  to  be  consumed  on  the  premises;  while  sec.  62,  a 
person  having  a shop  license,  or  a chemist  or  druggist  allowing 
any  liquor  sold  by  him  to  be  consumed  within  his  shop  is  sub- 
ject only  to  the  penalty  in  money  and  costs  imposed  by  sec.  72. 
The  “penalties”  then  of  sec.  72  include  imprisonment  as  wffil  as 
fine. 

Any  other  conclusion  would  lead  to  an  absurdity.  It  is 
by  sec.  54(2)  the  duty  of  an  inspector  to  prosecute  as  for  a 
second  offence  when  he  is  aware  of  a previous  conviction ; by  sec- 
tion 72  the  punishment  for  a second  offence  is  imprisonment 
only.  Were  the  argument  of  the  defendant  to  prevail,  all  any 
whiskey  seller  would  need  to  do  would  be  to  be  fined  once, 
and  then  he  might  sell  thereafter  with  impunity.  A local  option 
by-law  in  that  state  of  affairs  would  not  be  of  much  advantage 
to  anyone  but  the  vendor  of  liquor. 
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No  reason  exists  to  take  the  word  ‘ ‘ penalty  ’ ’ out  of  its  ordin- 
ary meaning,  ‘‘suffering  in  person  or  property  as  a punish- 
ment annexed  by  law  or  judicial  decision  to  a violation  of  law”: 
Century  Dictionary,  suh.  voc. 

Moreover,  the  Judicial  Committee  in  Hodge  v.  The  Queen, 
9 App.  Cas.  117,  at  p.  134,  say,  speaking  of  the  word  “pen- 
alty” in  sec.  52  of  R.S.O.  1877,  ch.  181:  “ ‘Penalty’  here 
seems  to  be  used  in  its  wider  sense  as  equivalent  to  punishment.  ’ ’ 
Section  52  in  that  Act  is  not  quite  the  same  as  sec.  72  of  the  exist- 
ing Act,  but,  nevertheless,  there  are  mentioned  in  that  section 
punishment  both  by  fine  and  imprisonment.  This  decision  is,  of 
course,  not  binding  in  the  present  state  of  the  legislation;  but 
so  far  as  it  goes  would,  in  case  of  doubt,  assist  in  a determina- 
tion of  the  question  in  the  sense  I have  already  indicated. 

A number  of  subsidiary  and  minor  matters  were  urged 
before  us,  but  none  of  them  calls  for  any  decision. 

Upon  all  grounds  taken  the  motion  fails  and  should  be  dis- 
missed with  costs. 

Rex  V.  Andrew  Fogarty. 

This  case  was  argued  at  the  same  time  as  the  case  above  set 
out.  The  facts  and  arguments  are  the  same,  except  that  there 
was  no  objection  to  the  stenographer’s  notes,  and  the  same  result 
should  follow.  The  motion  will  be  dismissed  with  costs. 

Rex  V.  Joshua  Warilow. 

This  case  was  argued  by  the  same  counsel  as  the  two  above 
noted.  In  addition  to  the  points  involved  in  the  other  two  cases, 
it  was  contended  in  this  that  the  evidence  as  to  previous  convic- 
tion was  taken,  i.e.,  the  certificate  was  put  in  in  the  absence  of 
the  accused.  But  the  case,  after  the  hearing  of  the  evidence,  was 
in  the  presence  of  the  defendant  and  his  counsel  adjourned  to 
a^  day  and  hour  certain;  and  if  the  defendant  chose  to  stay 
away  he  cannot  block  the  wheels  of  justice  by  such  conduct. 

What  happened,  as  all  parties  agree,  is  that  counsel  (who  had 
acted  for  the  defendant  upon  the  former  day),  when  the  evi- 
dence was  to  be  taken  as  to  the  second  offence,  and  he  was 
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asked  by  the  magistrate  whether  the  defendant  had  been  so 
previously  convicted  as  charged,  declined  to  plead.  Then  the 
certificate  was  put  in  evidence  and  the  defendant  convicted. 
It  is  said  that  counsel  based  his  refusal  to  plead  upon  the  alleged 
fact  that  he  was  not  retained  or  instructed  upon  that  day.  I do 
not  think  that  makes  any  difference. 

The  Code  sec.  722(2)  provides  for  the  non-attendance  of 
either  party  when  the  hearing  is  adjourned,  and  gives  the  justice 
authority  to  proceed  with  the  further  hearing  as  though  the 
party  were  present.  The  defendant  was  not  present,  the  counsel 
who  had  previously  represented  him,  now  said  he  did  not  repre- 
sent him,  and  so  did  not  represent  him.  I am  unable  to  see  why 
the  magistrate  could  not  proceed  as  he  did.  And  it  is  not  argued 
that  this  section  of  the  Code  does  not  apply. 

In  Begina  v.  Kennedy,  17  O.R.  159,  at  an  adjourned 
hearing  neither  defendant  or  his  counsel  appeared,  but  the  Court 
(Common  Pleas  Division)  held  that  the  defendant  having  once 
had  the  opportunity  to  defend  could  not  by  his  failure  to  appear 
at  the  adjourned  hearing  defeat  the  administration  of  jilstice; 
and  a conviction  made  at  such  adjourned  hearing  for  a second 
offence  was  supported.  And  it  was  shewn  that  such  had  been  the 
law  from  at  least  as  early  as  13  Anne,  1714. 

Mr.  Justice  Tait  (now  Sir  Melbourne  Tait,  C.J.)  in  Denault 
V.  Bohida,  8 Can.  Cr.  Cas.  501,  decides  to  the  same  effect, 
pp.  502,  503:  ‘‘On  the  14th,  the  petitioner  and  his  counsel  were 
present  and  an  adjournment  was  made  in  their  presence  to  the 
18th,  On  that  day  he  was  not  present,  but  his  counsel  was,  and 
even  if  he  had  not  been,  the  justices  would  have  been  entitled  to 
proceed.^’ 

As  to  the  difficulty  suggested  that  the  defendant  could  not 
be  asked  if  he  had  been  previously  convicted,  that  is  met  by  the 
case  of  Begina  v.  Wallace  (1883),  4 O.R.  127.  The  Supreme 
Court  of  New  Brunswick  have  decided  the  same  way  in  Ex  p. 
Groves  (1883),  23  N.B.  Rep.  38;  Ex  p.  Groves  (1884),  24  N.B. 
Rep.  57. 

In  Nova  Scotia  the  cases  of  Begina  v.  Salter,  20  N.S.  Rep.  206, 
and  Begina  v.  Porter,  20  N.S.  Rep.  352,  may  be  considered  op- 
posed to  this  view.  They  decide  that,  notwithstanding  the  fact 
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that  the  defendant  was  summoned,  if  he  does  not  appear  he  can- 
not be  convicted  of  a second  or  third  offence  against  the  Canada 
Temperance  Act.  At  least  that  seems  to  be  the  effect  of  these  deci- 
sions ; in  the  former  it  does  not-,  from  the  report,  appear  that  the 
defendant  had  any  notice  of  the  trial,  though  I assume  such  was 
the  case,  as  a summons  is  spoken  of  (p.  208)  ; and  it  is  said,  p. 
209,  that  it  was  her  own  act  which  prevented  the  magistrate  pro- 
ceeding according  to  law.  In  the  latter  case  it  is  said  that  the 
defendant  did  not  appear  (p.  354)  ; and  I gather  he  must  have 
been  served  with  a summons,  because  (p.  355)  it  is  said  that  he 
had  no  notice  of  the  charge  being  for  a second  offence. 

I am  of  opinion  that  the  Ontario  and  New  Brunswick  cases, 
agreeing  with  the  Quebec  case  cited,  are  to  be  followed  rather 
than  those  in  Nova  Scotia,  if  the  Nova  Scotia  cases  are  in  reality 
adverse  to  the  validity  of  the  proceedings  in  the  present  instance. 
But  I do  not  think  that  they  are  so.  It  is  pointed  out  that  sec. 
107  of  the  Canada  Temperance  Act,  41  Viet.  ch.  16  (D.),  pro- 
vides that  every  offence  against  the  second  part  of  the  Act  may 
be  prosecuted  in  the  manner  provided  by  the  Summary  Convic- 
tions Act,  32  & 33  Viet.,  ch.  31,  ‘‘so  far  as  no  provision  is  hereby 
made  for  any  matter  or  thing  which  may  be  required  to  be  done 
with  respect  to  such  prosecution,”  that  sec.  122  of  the  Canada 
Temperance  Act  made  an  express  provision  for  the  proceedings 
where  a second  or  third  offence  was  charged;  and  consequently 
the  Summary  Convictions  Act  is  ousted:  “This  express  provision 
renders  it  imperative  upon  the  magistrate  to  adopt  the  procedure 
specially  made  for  cases  under  the  Canada  Temperance  Act,  and 
takes  the  matter  out  of  the  ordinary  course  laid  down  in  the  Sum- 
mary Jurisdiction  Act,”  p.  209.  The  provision  of  the  Summary 
Convictions  Act,  permitting  the  magistrate  to  proceed  in  the 
absence  of  the  accused — the  like  provision  is  found  now  in  R.S.C. 
1906,  ch.  146,  sec.  722(2) — does  not  appear  in  the  Canada  Tem- 
perance Act ; and  the  result  is  reached  that  the  provisions  of  sec. 
122  must  be  rigidly  followed.  Though  this  conclusion  may  be 
opposed  to  the  decisions  in  the  three  Provinces  mentioned,  it 
is  not  opposed  to  a-  finding  that  the  proceedings  in  this  case 
were  valid.  Our  statute  R.S.O.  (1897),  ch.  90,  sec.  2,  contains 
no  such  limitation  to  the  application  of  the  Dominion  statute; 
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and  there  can  be  no  question  in  Ontario  under  the  Liquor  License- 
Act  of  the  application  of  the  section  of  the  Criminal  Code  of 
Canada  referred  to. 

This  ground  then  also  fails. 

It  is  then  argued  that  the  information  is  for  a third  offence 
and  the  conviction  is  for  a second  offence.  That  is  not  quite 
accurate;  the  information  is  for  selling  on  the  1st  and  2nd 
August,  1908 ; then  the  information  proceeds  to  charge  a previ- 
ous conviction  on  the  4th  September,  1906 ; and  then  a previous 
conviction  on  the  18th  December,  1907. 

The  enquiry  was  first  as  to.  the  alleged  selling  on  the  1st  and 
2nd  August,  1908,  and  the  defendant  was  convicted.  Then  the 
second  part  of  the  information  was  read  over  and  no  plea  being 
entered,  the  certificate  of  the  convicting  magistrate  was  put  in 
proving  a conviction  on  the  4th  September,  1906,  and  the  defen- 
dant was  then  convicted  of  a second  offence.  No  prejudice  could 
possibly  accrue  to  the  defendant;  the  magistrate  had  power  to 
proceed  in  his  absence,  and  it  is  not  like  the  case  of  a defendant 
being  present  in  person  or  by  counsel  being  charged  with  one 
offence  and  convicted  of  another. 

This  ground  also  fails,  and  the  motion  will  be  dismissed  with 
costs. 

The  preliminary  objection  raised  by  Mr.  Cartwright  we 
need  not  pass  upon. 

I feel  no  regret  at  coming  to  the  conclusions  just  set  out; 
anyone  who  wilfully  disregards  and  disobeys  a law  of  the  land 
should  be  punished,  and  has  only  himself  to  blame  if  he  finds 
himself  in  the  unhappy  condition  of  this  defendant. 

Palconbridge,  C.J.,  concurred. 

Afterwards,  on  December  2,  1908,  a motion  was  made 
in  the  Leach  and  Fogarty  cases  before  the  same  Divisional 
Court  to  vary  the  minutes  of  the  judgment,  by  disallowing 
costs  to  the  Crown  against  the  appellants. 

J.  B.  Mackenzie,  in  support  of  the  motion.  There  is  no  power 
in  a matter  of  habeas  corpus  to  impose  costs.  In  the  case  of  Re 
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Boucher  (1879),  4 A.R.7191,  in  which  Hagarty,  C.J.,  sitting  out 
of  term  for  the  Court,”  refused  to  discharge  a prisoner  brought 
up  on  habeas  corpus,  no  costs  were  imposed.  Section  191  of 
the  O.J.  Act  expressly  provides  that  nothing  in  the  Act 
is  to  affect  the  practice  or  procedure  in  criminal  matters. 
This  was  a criminal  matter.  The  words  ‘‘criminal  matters’^ 
should  receive  the  widest  possible  interpretation,  and  the  rule 
applies  as  well  in  the  case  of  a crime  under  the  Criminal  Code 
as  to  what  is  termed  a crime  under  our  provincial  legislation : Ex 
p.  Woodhall  (1888),  20  Q.B.D.  832,  835;  Seaman  v.  Burley  (1896), 
75  L.T.N.S.  91;  Mayor  of  Southport  v.  Birkdale  Urban  District 
Council  (1897),  76  L.T.N.S.  318;  Ellis  v.  The  Queen  (1892),  22 
S.C.R.  7;  Regina  v.  Cushing  (1899),  26  A.R.  248;  Regina  v. 
Hayward  (1893),  32  C.L.J.N.S.  30;  Regina  v.  Harte  (1891),  20 
O.R.  611;  Regina  v.  Roddy  (1877),  41  U.C.R.  291.  In  Rex  v. 
Bennett  (1902),  4 O.L.R.  205,  which  was  a motion  to  quash  a 
conviction  for  an  offence  under  the  code,  Meredith,  C.J.,  seemed 
to  imply  that  there  was  a distinction  between  criminal  matters 
and  those  of  a provincial  character,  and  in  the  latter  case  costs 
might  be  imposed;  but  this  was  the  case  of  a conviction  which 
does  not  apply.  Section  8 of  the  Habeas  Corpus  Act  conferred 
power  on  the  Judges  to  make  rules  of  practice  in  habeas  corpus 
proceedings;  but  no  such  rules  have  ever  been  passed,  nor  have 
any  been  passed  under  the  Criminal  Code.  In  Re  Weatherall 
(1901),  1 O.L.R.  542,  it  was  held  that,  by  virtue  of  sec.  199,  costs 
are  in  the  discretion  of  the  Court,  but  this  was  a civil  pro- 
ceeding, being  merely  the  custody  of  an  infant,  and  does  not 
apply.  An  appeal  is  not  a matter  of  practice  or  procedure,  but 
the  conferring  of  a right:  Cox  v.  Hakes  (1890),  15  App.  Cas.  506; 
Regina  v.  Heakes  (1900),  27  A.R.  308.  Neither  under  the  Habeas 
Corpus  Act  of  31  Car.  II.  ch.  2,  nor  under  our  provincial  Act,  is 
there  power  conferred  to  impose  costs. 


J.  R.  Cartwright,  K.C.,  for  the  Crown,  contra.  The  other 
side  have  laid  great  stress  on  the  fact  that  sec.  191  excludes  prac- 
tice and  procedure  in  criminal  matters.  The  criminal  matters 
referred  to  are  criminal  matters  under  Dominion  legislation — e.g., 
under  the  criminal  law.  Elections  Act,  and  other  Dominion  Acts — 
and  does  not  refer  to  what  are,  in  a sense,  crimes  under  provincial 
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legislation.  The  Provincial  Legislature  have,  however,  taken 
upon  themselves  to  deal  with  matters  of  habeas  corpus,  and  ex- 
tended it  to  all  matters  coming  within  the  provincial  laws. 
Under  sec.  119  of  the  O.J.  Act,  R.S.O,  1897,  ch.  51,  jurisdic- 
tion is  conferred.  The  provincial  Courts  have,  therefore,  the 
right  to  deal  with  the  costs.  There  is  also  the  inherent  jurisdiction 
in  the  Courts  to  deal  with  costs:  Re  Bombay  Civil  Fund  Act,  1882, 
Pringle  v.  Secretary  of  State  for  India  (1888),  40  Ch.D.  288;  Re 
Wing  Toy  (1904),  7 Can.  C.  C.  551. 


D.  C. 

1908 

Rex 

V. 

Leach 

AND 

Fogarty. 


December  12.  Britton,  J.: — The  question  raised  by  Mr. 
Mackenzie  as  to  the  jurisdiction  of  the  Court  to  award  costs  to 
the  Crown  in  cases  of  this  kind  is  an  important  one,  and  he  was 
quite  right  in  calling  the  attention  of  the  Court  to  the  matter 
and  to  the  cases  cited  by  him. 

After  a careful  reading  of  these  cases  and  others,  I do  not 
think  they  warrant  the  conclusion  that  an  application  for  the 
discharge  of  a prisoner  convicted  under  an  Ontario  statute — even 
if  the  prisoner  is  brought  upon  habeas  corpus — is  a criminal  matter 
within  the  meaning  of  sec.  191  of  the  Judicature  Act,  so  as  to 
exclude  jurisdiction  of  the  High  Court  of  Justice  to  award  costs. 

It  was  conceded  by  Mr.  Mackenzie  that  in  habeas  corpus  pro- 
ceedings for  bringing  up  the  body  of  an  infant,  there  is  power 
to  award  costs — that  costs  are  in  the  discretion  of  a Court  or 
Judge. 

The  case  of  Re  Weatherall,  1 O.L.R.  542,  so  decides  where 
there  is  not  clear  legislative  prohibition.  As  to  the  power  of 
the  Court  to  award  costs,  there  is  ‘‘inherent  jurisdiction  to  order 
him  to  pay  the  costs  of  wrongly  putting  the  Court  in  motion:’' 
Pringle  v.  Secretary  of  State  for  India,  40  Ch.D.  288. 

Where  the  conviction  is  for  a penalty  imposed  by  or  for  an 
offence  created  by  provincial  legislation,  there  is  power  in  the 
High  Court  to  give  costs:  Rex  v.  Bennett,  4 O.L.R.  205;  Regina 
V.  Justices  of  County  of  London  and  London  County  Council,  [1894] 
1 Q.B.  453. 

I have  had  the  privilege  of  reading  the  judgment  of  my  brother 
Riddell,  and  I agree  with  him  that  this  motion  to  vary  should 
be  dismissed. 
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Speaking  for  myself,  I do  not  feel  at  liberty  to  blame  a person 
in  custody  for  an  attempt  by  an  application  to  the  Court  to  get 
his  liberty — even  if  his  apphcation  is  made  on  what  may  be  called 
technical  grounds,  and  even  if  unsuccessful. 

No  one  should  be  imprisoned  or  detained  in  prison,  either 
awaiting  trial  or  under  sentence,  unless  upon  proper  evidence, 
and  where  due  form  of  law  has  been  comphed  with. 

The  argument  now  made  as  to  the  power  of  the  Court  to  award 
costs  should  have  been  presented  with  and  as  part  of  the  argu- 
ment on  the  main  motion  for  discharge  of  prisoners;  but,  although 
not  presented  then,  the  prisoners  should  not,  in  my  opinion,  be 
made  to  pay  the  further  penalty  of  costs  of  application  to  vary 
minutes. 

The  motion  should  be  dismissed  without  costs. 


Falconbridge,  C.J.,  concurred  with  Britton,  J. 


Riddell,  J.: — These  cases  are  such  as,  if  we  possess  the 
jurisdiction  to  award  costs,  that  jurisdiction  should,  in  my  view, 
be  exercised. 

The  O.J.  Act,  sec.  119,  gives  us  such  jurisdiction,  unless 
there  are  express  provisions  of  some  statute  or  unless  sec.  191 
prevents  that  sec.  119  from  being  applicable  in  the  present  case. 

There  are  no  provisions  in  the  Habeas  Corpus  Act,  31  Car.  II. 
ch.  2,  or  our  statute,  as  to  costs  at  all,  as  distinguished  from 
expenses  of  the  sheriff,  etc.;  and  it  has  been  decided  upon  the 
corresponding  Enghsh  enactment  that  the  mere  absence  of  a 
provision  conferring  jurisdiction  upon  the  Court  to  award  costs 
is^not  ‘‘an  express  provision  of  any  statute”  so  as  to  deprive  the 
Court  of  discretion  as  to  costs  under  this  sec.  119:  Re  Schmarr, 
[1902]  1 Ch.  326. 

The  decision  is  substantially  that,  to  deprive  this  section  of 
its  effect,  the  legislation  must  be  such  as  “that  upon  the  true 
construction  ...  it  actually  prohibits  the  Court  from  giving 
costs  in  such  a case  . . . amount  to  a legislative  prohibition 

of  giving  any  costs  even  of  proceedings  in  Court  in  the  excepted 
cases:”  per  Sterling,  L.J.,  at  p.  339,  Re  Fisher,  [1894]  1 Ch.  450. 

Then,  in  regard  to  the  contention  that  sec.  191  of  the 
O.J.  Act  prevents  the  application  of  sec.  119,  this  question 
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has  been  considered  by  the  Court  of  Appeal  in  the  recent  case  of 
Copeland-Chatterson  Co.,  Ltd.,  v.  Business  Systems  Co.,  Ltd.  (1908), 
16  O.L.R.  481. 

Mr.  Justice  Meredith,  in  what  I may,  perhaps,  without  pre- 
sumption, join  Mr.  Justice  Osier  in  calling  an  ‘'admirable  judg- 
ment,’’ says  (p.  486):  “The  exclusion  of  ‘practice  or  procedure 
in  criminal  matters’  from  the  operation  of  ‘the  Judicature  Act’ — 
see  sec.  191 — and  of  the  Con.  Rules  of  Practice  of  the  Supreme 
Court  of  Judicature  for  Ontario — see  Rule  4 — was,  in  my  opinion, 
intended  to  affect  and  does  affect  only  such  matters  as  are  beyond 
provincial  legislative  authority;  and,  in  my  opinion,  such  legis- 
lation and  such  rules  apply  to  all  matters  within  such  legislative 
authority,  by  whatever  name  they  may  be  called.” 

It  was  not,  of  course,  necessary  to  go  so  far  in  order  to  decide 
the  case  then  under  consideration;  but  I am  of  opinion  that  the 
law  is  correctly,  as  it  is  clearly,  laid  down  by  Mr.  Justice  Meredith, 
whose  judgment  is  concurred  in  by  Mr.  Justice  Osier  (p.  486). 

No  doubt  there  are  many  matters  which  are,  from  one  point 
of  view,  called  “criminal  matters,”  over  which  the  provincial 
legislature  has  perfect  control,  and  which  are  not  within  the  pur- 
view of  this  sec.  191. 

There  can  be  little,  if  any,  advantage  derived  from  a con- 
sideration of  the  cases  referred  to  in  the  argument  as  to  the  meaning 
in  various  connections  of  the  phrase,  “criminal  matters,”  and 
the  like.  There  is  no  law  that  in  matters  which,  for  one  pur- 
pose, may  be  called  “criminal  matters,”  no  costs  will  be  allowed. 
For  example,  proceedings  for  committal  for  contempt  of  Court 
have  been  decided  to  be  criminal  proceedings:  “proceedings  in 
a criminal  matter,”  p.  11,  Ellis  v.  The  Queen  (1892),  22  S.C.R.  7; 
but  Mr.  O’Brien  was  awarded  his  costs  in  such  a case:  Re  O’Brien 
(1888),  16  S.C.R.  197;  and  there  is,  of  course,  no  rule  that  costs 
may  not  be  awarded  in  the  case  of  proceedings  by  habeas  corpus 
as  such:  Re  Weatherall,  1 O.L.R.  542. 

Moreover,  there  seems  to  be  inherent  power  in  the  Court  “to 
give  costs  as  a punishment  for  erroneously  putting  the  jurisdiction 
of  the  Court  in  motion:”  Rex  v.  Bennett,  4 O.L.R.  205,  at  p.  208; 
Re  Bombay  Civil  Act,  1882,  Pringle  v.  Secretary  of  State  for  India, 
40  Ch.  D.  288. 

The  old  rule  that  the  Attorney-General  should  not  receive 
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D.  C.  costs  is  practically  superseded  in  our  Province : Attorney-General 

1908  V.  Toronto  General  Trusts  Co.  (1903),  5 O.L.R.  607;  and  1 think 

Rex  rightly  so.  There  does  not  seem  to  be  any  good  reason  why 

Leach  permanent  officers  of  the  department  of  the  Attorney-General 

AND  should  be  called  away  from  their  regular  duties  to  oppose  baseless 
!Foga.rty 

■ applications  at  the  expense  of  the  people  or  why  the  Province 

Riddell,  J.  should  be  put  to  the  expense  of  retainiiig  other  barristers  for 
such  purpose.  The  discretion  of  the  Court  must  in  such  cases 
be,  as  in  every  other  case,  exercised  judicially. 

In  these  cases  there  was  no  doubt  that  the  defendants  had 
violated  the  law  of  the  land  with  their  eyes  open.  They  were 

not  for  the  first  time  guilty  of  this  offence;  but,  after  having 

been  convicted  of  one  offence,  they  were  hardy  enough  to  offend 
again.  They  applied  to  be  relieved  of  the  legal  penalty  for  their 
violation  of  the  law — the  one  upon  grounds  of  an  irregularity 
(if  it  was  an  irregularity,  and  we  have  held  it  was  not),  in  which 
he  participated,  and  upon  the  further  ground  that  there  had  been 
no  vivd  voce  evidence  that  he  was  the  man  who  had  previously 
been  convicted;  the  other  upon  the  latter  ground  only.  There 
was  no  doubt — and  no  one  ventured  to  say  that  there  was  any 
doubt — of  the  identity;  there  was  no  doubt  of  the  guilt;  and 
the  application  was  based  wholly  upon  technical  grounds.  The 
experiment  failed,  and  I see  no  good  reason  why  the  applicants 
who  failed  should  not  pay  the  costs. 

I do  not  fear  that  any  dire  results  will  follow  from  an  imposi- 
tion of  the  penalty  of  costs  upon  those  who  fail  in  attempts  of 
this  character.  No  one  who  has  a real  and  substantial  groimd 
to  urge  for  his  discharge  will  be  deterred  from  bringing  his  case 
before  the  Courts  by  fear  of  costs;  while  if  the  result  were  to 
foUow  that  applications  based  upon  technical  grounds  should 
be  discouraged,  I think  that  result  not  to  be  deplored. 

The  motion  should  be  dismissed  with  costs. 

G.  F.  H. 
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General  Rules  for  the  Trial  of 

CONTROVERTED  ELECTIONS 

OF  MEMBERS  OF  THE 

HOUSE  OF  COMMONS. 

Made  under  and  by  virtue  of  the  “ Dominion  Controverted  Elections  Act.' 


Be  it  enacted  by  the  Judges  of  the  High  Court  of  Justice  for 
Ontario  under  the  authority  of  the  ^‘Dominion  Controverted  Elec- 
tions Act,”  as  follows: — 

1. — (1)  In  these  rules — 

(a)  ‘Tounty”  shall  include  District. 

(b)  ^Tourt”  shall  mean  the  High  Court  of  Justice  for 

Ontario. 

(c)  Judge”  shall  mean  Judge  of  the  High  Court  of  Justice 

for  Ontario. 

(d)  ‘‘Petition”  shall  mean  an  election  petition. 

(e)  “Published”  shall  mean  inserted  in  a regular  issue  of 

a public  newspaper  published  in  the  Electoral  Dis- 
trict. 

(/)  “Registrar”  shall  mean  the  Senior  Registrar  of  the 
High  Court. 

(g)  “Sheriff”  shall  mean  the  Sheriff  of  the  County  or 

District  in  which  the  Electoral  District  to  which  a 
petition  relates  is  situate. 

(h)  “Trial  Judges”  shall  mean  the  Judges  assigned  for  the 

trial  of  a petition. 

(2)  The  Interpretation  Act  of  Canada  shall  apply  to  these  rules. 

The  references  to  sections  are  to  sections  of  the  ‘‘Dominion 
Controverted  Elections  Act.” 
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3.  On  the  presentation  of  a Petition,  there  shall  be  delivered 
at  the  office  of  the  Registrar  a copy  thereof,  to  be  sent  to  the 
Returning  Officer  under  section  16. 

4.  The  Petitioner  shall  upon  request  furnish  to  the  Registrar 
the  name  and  address  of  the  Returning  Officer. 

5.  The  Petition  shall  state — 

(а)  The  right  of  the  Petitioner  to  petition  within  section  5, 

(б)  The  holding  and  the  result  of  the  Election;  and 

(c)  Briefly  the  facts  and  grounds  relied  on  to  support  the  prayer 
of  the  Petition. 

O.-(l)  The  Petition  (Form  1)  shall  be  divided  into  paragraphs, 
each  of  which  shall  be  confined,  as  nearly  as  may  be,  to  a distinct 
subject,  and  the  paragraphs  shall  be  numbered  consecutively. 

(2)  Evidence  shall  not  be  stated  in  the  Petition,  but  the  Court 
or  a Judge  may  order  such  particulars  as  may  be  necessary  to  pre- 
vent surprise  or  unnecessary  expense  or  to  ensure  a fair  and  effec- 
tual trial  in  the  same  way  as  in  ordinary  proceedings  in  the  Court, 
and  upon  such  terms  as  to  costs  and  otherwise  as  may  be  ordered. 

(3)  The  Petition  shall  conclude  with  a Prayer  that  some  named 
person  be  declared  duly  returned  or  elected,  or  that  the  Election 
be  declared  void,  or  that  a return  be  enforced  (as  the  case  may  be), 
and  shall  be  signed  by  all  the  Petitioners. 

(4)  There  shall  be  endorsed  upon  the  Petition  and  all  copies 
thereof  to  be  delivered  or  served  the  name  of  some  person  entitled 
to  practise  as  a solicitor  whom  the  petitioner  authorizes  to  act  as 
his  agent  or  a statement  that  the  petitioner  acts  for  himself  (as 
the  case  may  be)  and  in  either  case  an  address  within  the  City  of 
Toronto  at  which  notices  and  other  documents  requiring  service 
may  be  left,  and  in  default  thereof  all  such  notices  and  documents 
may  be  served  by  posting  at  the  office  of  the  Registrar. 

(5)  No  costs  shall  be  allowed  for  drawing  or  for  copies  of  a 
Petition  not  substantially  in  compliance  with  this  Rule,  unless 
otherwise  ordered  by  the  Court  or  a Judge. 

7.  The  Registrar  shall,  upon  the  presentation  of  the  Petition, 
forthwith  send  a copy  of  it  to  the  Returning  Officer,  pursuant  to 
section  16. 

8.  The  Registrar  shall,  on  receipt  of  the  deposit  made  with 
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him  on  the  filing  of  a Petition,  forthwith  pay  the  amount  deposited 
into  Court  with  the  privity  of  the  Accountant  of  the  Supreme 
Court  of  Judicature  for  Ontario,  to  the  credit  of  the  matter  of  the 
Petition,  for  which  payment  no  fee  shall  be  payable. 

•>.  Affidavits  and  documents  may  be  entitled  as  in  Form  3. 

10.  Any  person  returned  as  a member  may,  at  any  time 
before  or  after  presentation  of  a Petition  against  his  return,  send 
by  registered  post  to  or  deliver  at  the  office  of,  the  Registrar  a 
writing  signed  by  him  or  on  his  behalf,  appointing  a person  en- 
titled to  practise  as  a solicitor,  to  act  as  his  agent,  or  stating  that 
he  intends  to  act  for  himself,  and  in  either  case  giving  an  address 
within  the  City  of  Toronto  at  which  notices  and  other  documents 
requiring  service  may  be  left. 

11.  In  default  of  the  writing  mentioned  in  the  next  preceding 
section  being  received  by  the  Registrar  within  one  week  after 
service  of  the  Petition  such  notices  and  documents  may  be  served 
by  posting  at  the  office  of  the  Registrar. 

1^.  There  shall  be  paid  to  the  Registrar  for  his  own  use,  on 
the  delivery  to  him  of  a Petition,  for  all  services  to  be  performed 
by  him  in  connection  with  the  petition  and  the  proceedings  thereon, 
other  than  the  proceedings  upon  an  appeal,  a fee  of  fifteen  dollars. 

1 3. -d)  Where  the  Respondent  to  a Petition,  complaining  of 
an  undue  return  and  claiming  the  seat  for  some  person  intends  to 
give  evidence  to  prove  that  the  election  of  such  person  was  undue, 
pursuant  to  section  49,  he  shall,  six  days  before  the  day  appointed 
for  the  trial,  deliver  to  the  Registrar  and  also  at  the  address  given 
by  the  Petitioner,  a list  of  the  objections  to  the  election  upon 
which  he  intends  to  rely. 

(2)  The  Registrar  shall  allow  inspection  by  and  shall  furnish 
office  copies  of  such  list  to  all  parties  concerned. 

(3)  No  evidence  shall  be  given  by  a Respondent  in  support  of 
any  objection  to  the  election,  not  specified  in  the  list,  except  by 
leave  of  the  trial  Judges  and  upon  such  terms  as  to  amendment  of 
the  list,  postponement,  payment  of  costs,  and  otherwise  as  may  be 
ordered. 

14.  Where  a petitioner  claims  the  seat  for  an  unsuccessful 
candidate,  alleging  that  he  has  a majority  of  lawful  votes,  the 
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parties  shall  each  six  days  before  the  day  appointed  for  the  trial, 
deliver  to  the  Registrar  and  also  at  the  address,  if  any,  given  by 
the  other,  a list  of  the  votes  intended  to  be  objected  to,  and  of  the 
heads  of  objection  to  each  vote,  and  the  Registrar  shall  allow  in- 
spection by  and  shall  furnish  office  copies  of  such  list  to  all  parties 
concerned;  and  no  evidence  shall  be  given  against  the  validity 
of  any  vote,  nor  upon  any  head  of  objection  not  specified  in  the 
list,  except  by  leave  of  the  trial  Judges,  and  upon  such  terms  as 
to  amendment  of  the  list,  postponement,  payment  of  costs  and 
otherwise,  as  may  be  ordered. 

15.  The  Registrar  shall  keep  a book,  in  which  he  shall  enter 
the  addresses  and  names  of  all  agents  appointed  under  these  rules, 
and  which  shall  be  open  to  inspection  by  any  person  during  office 
hours,  without  payment  of  any  fee. 

16.  The  Registrar  shall  insert  in  the  list  of  Petitions  prepared 
under  section  36,  the  names  of  the  Agents  of  the  Petitioner  and 
Respondent,  and  the  addresses  to  which  notices  may  be  sent  and 
shall  post  up  the  list  on  a notice  board  appropriated  to  proceedings 
under  the  Act  and  headed  the  “Dominion  Controverted  Elections 
Act.” 

17.  — (1)  At  any  time  after  a Petition  is  filed,  either  party  by 
order  of  the  Court  or  a Judge,  may  have  production  and  inspection 
of  all  books,  lists,  commissions,  ballots,  certificates,  statements, 
documents,  papers  and  returns,  relating  to  the  Election,  returned 
to,  or  in  possession  of  the  Clerk  of  the  Crown  in  Chancery,  at  such 
place  and  in  such  manner,  and  upon  such  terms  as  the  Court  or 
a Judge  shall  direct. 

(2)  For  the  purpose  of  such  production  and  inspection,  and 
for  the  purposes  of  the  trial  of  the  Petition,  the  Clerk  of  the  Crown 
in  Chancery  shall  deliver  or  transmit  as  and  when  directed  by 
the  order  such  books,  lists,  commissions,  ballots,  certificates, 
statements,  documents,  papers  and  returns  in  such  manner  and 
to  such  officer  as  by  the  order  shall  be  directed. 

(3)  Such  books,  lists,  commissions,  ballots,  certificates,  state- 
ments, documents,  papers  and  returns  shall  be  returned  to  the 
custody  of  the  Clerk  of  the  Crown  in  Chancery  after  the  trial,  or 
after  the  purpose  has  been  served  for  which  their  delivery  or  trans- 
mission was  required. 
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18.  — (1)  The  time  and  place  of  trial  of  the  Petition  shall  be 
fixed  by  the  trial  Judges,  and  notice  thereof  (Form  2)  shall  be 
given  in  writing  by  the  Registrar,  by  posting  the  same  in  a con- 
spicuous place  in  his  office  and  sending  one  copy  by  registered 
post  to  the  address  given  by  the  Petitioner,  another  in  like  manner 
to  the  address  given  by  the  Respondent,  and  a copy  by  registered 
post  to  the" Sheriff  fifteen  days  before  the  day  appointed  for  the 
trial. 

(2)  The  notice  shall  forthwith  be  published  by  the  Sheriff. 

(3)  The  posting  of  the  notice  at  the  office  of  the  Registrar 
shall  be  notice  in  the  prescribed  manner  within  the  meaning  of  the 
Act. 

19.  Where  an  order  is  made  adjourning  the  trial  under  sec- 
tion 38,  notice  of  the  adjournment  in  such  form  as  may  be  directed 
shall  be  sent  to,  and  when  received  shall  forthwith  be  published  by, 
the  Sheriff. 

20.  In  the  event  of  the  trial  Judges  not  having  arrived  on  the 
day  appointed  for  the  trial,  or  on  the  day  to  which  the  trial  is 
adjourned,  the  commencement  of  the  trial  shall,  unless  otherwise 
directed  by  them,  stand  adjourned  to  the  next  day,  and  so  from 
day  to  day,  until  their  arrival. 

31.-(1)  No  formal  adjournment  of  the  trial  shall  be  neces- 
sary, but  unless  otherwise  ordered  by  the  trial  Judges,  it  shall  be 
continued  from  day  to  day  until  it  is  concluded,  and  in  the  event 
of  the  Judges  who  begin  the  trial  or  either  of  them  being  disabled 
by  illness  or  otherwise  unless  the  trial  is  adjourned  under  the 
power  conferred  by  sub-section  2,  it  may  be  recommenced  and 
concluded  by  any  two  Judges  assigned  for  that  purpose. 

(2)  In  the  event  of  one  only  of  the  trial  Judges  being  so  dis- 
abled the  other  of  them  shall  have  the  like  power  of  adjourning 
the  trial  as  is  conferred  on  the  trial  Judges. 

22.  The  trial  Judges  may  appoint  a person  to  perform  the 
duties  of  Clerk  of  the  Election  Court  to  be  held  by  them,  who 
shall  perform  the  duties  incident  to  the  office  of  Clerk  of  the  Court 
and  such  other  duties  as  shall  be  prescribed  by  the  trial  Judges. 

23.  The  order  of  a Judge  to  compel  the  attendance  of  a witness 
may  be  according  to  Form  4. 
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24.  — (1)  An  order  for  committal  for  contempt  may  be  accord- 
ing to  Form  5. 

(2)  The  order  may  be  directed  to  the  Sheriff  or  other  person 
having  the  execution  of  process  of  the  High  Court,  and  to  all  Con- 
stables and  Officers  of  the  Peace  of  the  County  or  place  where  the 
person  adjudged  guilty  of  contempt  may  be  found;  and  shall  and 
may  be  executed  by  the  persons  to  whom  it  is  directed,  or  any 
or  either  of  them. 

25.  — (1)  At  the  time  appointed  for  the  trial,  the  Petitioner 
shall  leave  with  the  Registrar,  for  the  use  of  the  trial  Judges,  written 
or  printed  on  one  side  of  the  paper  only,  a copy  of  the  Petition 
and  of  all  the  proceedings  thereon  which  show  the  matters  to  be 
tried,  including  the  particulars  of  objection  on  either  side. 

(2)  The  correctness  of  the  copy,  so  far  as  the  proceedings 
are  filed  with  the  Registrar  shall  be  certified  by  him. 

(3)  The  trial  Judges  may  allow  amendment  of  the  copy,  or 
in  default  of  it  being  delivered,  may  allow  further  time  for  its 
delivery,  or  may  adjourn  the  trial,  upon  such  terms,  as  to  costs 
and  otherwise,  as  they  see  fit. 

2^.  After  the  trial  the  trial  Judges  shall  return  to  the  Regis- 
trar the  evidence  and  proceedings  before  them,  and  their  finding 
on  the  Petition. 

27.  All  interlocutory  questions  and  matters  shall  be  heard 
and  disposed  of  before  a Judge,  who  shall  have  the  same  control 
over  the  proceedings  as  a Judge  has  in  the  ordinary  proceedings 
of  the  High  Court. 

^8. — (1)  Notice  of  an  application  for  leave  to  withdraw  a 
petition  (Form  6),  shall  be  in  writing  and  shall  be  signed  by  the 
Petitioner  or  his  Agent;  and  shall  state  the  ground  of  the  applica- 
tion. 

(2)  The  notice  shall  be  left  with  the  Registrar. 

(3)  A copy  of  the  notice  shall  be  given  by  the  Petitioner  to 
the  Respondent  and  to  the  Sheriff,  who  shall  forthwith  cause  a 
notice  (Form  7)  to  be  published. 

29. — (1)  Any  person  who  might  have  been  a Petitioner  may, 
within  five  days  after  the  first  publication  of  such  notice,  give 
notice  in  writing  signed  by  him,  or  on  his  behalf,  to  the  Registrar 
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of  his  intention  to  apply  to  be  substituted  for  the  Petitioner,  but 
the  want  of  such  notice  shall  not  defeat  an  application  for  that 
purpose,  if  made. 

(2)  The  time  and  place  for  hearing  the  application  shall  eb 
fixed  by  a Judge,  and  the  application  shall  be  heard  either  before 
the  Court  or  before  the  trial  Judges,  as  he  may  deem  advisable, 
but  the  time  fixed  shall  be  not  less  than  one  week  after  the  notice 
of  the  intention  to  apply  has  been  given  to  the  Registrar,  and 
notice  of  the  time  and  place  for  the  hearing  shall  be  given  to  every 
person  who  has  given  notice  to  the  Registrar  of  his  intention  to 
apply  to  be  substituted  as  a Petitioner  and  otherwise  in  such 
manner  and  at  such  time  as  the  Judge  directs. 

(3)  The  Judge  may  also  direct  such  other  notice  to  be  given 
as  he  may  see  fit. 

30.  Notice  of  the  abatement  of  a Petition  by  death  of  the 
Petitioner  or  surviving  Petitioner,  under  section  80,  shall  be  given 
by  the  Respondent  or  any  person  who  might  have  been  a Peti- 
tioner in  like  manner  as  notice  of  an  application  to  withdraw  a 
Petition;  and  the  time  within  which  application  may  be  made 
to  be  substituted  as  a Petitioner  shall  be  one  calendar  month, 
after  the  notice  is  published,  or  such  further  time  as,  upon  con- 
sideration of  any  special  circumstances,  the  Court  or  the  trial 
Judges  may  allow. 

31.  — (1)  If  the  Respondent  dies,  or  is  summoned  to  Parlia- 
ment as  a Member  of  the  Senate,  or  if  the  House  of  Commons  has 
resolved  that  his  seat  is  vacant,  any  person  who  might  have  been 
a Petitioner  may  give  notice  of  the  fact  in  writing  signed  by  him 
or  on  his  behalf. 

(2)  A Respondent  may  give  notice  that  he  does  not  intend 
to  oppose  or  further  oppose  the  petition,  by  leaving  notice  in 
writing  of  his  intention,  signed  by  him,  or  on  his  behalf,  at  the 
office  of  the  Registrar  six  clear  days  before  the  day  appointed  for 
the  trial. 

(3)  Upon  receipt  of  any  such  notice  the  Registrar  shall  forth- 
with send  a copy  thereof  by  registered  post  to  the  Petitioner  or 
his  Agent,  and  a copy  in  like  manner  to  the  Sheriff,  who  shall  cause 
the  same  to  be  published. 

(4)  The  time  for  applying  to  be  admitted  as  a Respondent  in 
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any  or  either  of  the  events  mentioned  in  section  81  shall  be  within 
ten  days  after  such  notice  has  been  sent  and  published  as  directed 
by  sub-section  3,  or  within  such  further  time  as  the  Court  or  a 
Judge  may  allow. 

33. — (1)  Except  as  otherwise  provided  by  these  rules  the 
office  fees  payable  on  the  proceedings  shall  be  those  payable  on 
like  ” proceedings  in  an  action  and  shall  be  paid  in  Ontario  law 
stamps. 

(2)  Subject  to  the  provisions  of  the  Act  the  fees  payable  to 
solicitors  and  counsel  shall  be  those  payable  for  the  like  proceedings 
and  matters  in  an  action. 

(3)  The  costs  of  publication  of  any  matter  required  to  be 
published  shall  be  paid  by  the  person  moving  in  the  matter,  and 
shall  form  part  of  the  general  costs  of  the  Petition. 

(4)  Costs  shall  be  taxed  by  the  Senior  taxing  officer  at  Toronto 
upon  the  order  by  which  they  are  payable  and  when  taxed  may 
be  recovered  by  execution,  or  if  there  is  money  in  Court  available 
for  the  purpose  may  by  order  of  the  Court  or  a Judge  be  paid 
out  of  such  money. 

(5)  The  fees  and  allowances  to  witnesses  shall  be  according 
to  the  tariff  of  the  Court  and  shall  be  ascertained  and  the  amount 
thereof  certified  by  the  Senior  taxing  officer  at  Toronto. 

33. — (1)  The  account  of  the  Shorthand  Reporter  shall  be  paid 
out  of  the  deposit  on  the  order  of  the  trial  Judges  or  one  of  them. 

(2)  All  claims  to  money  deposited  as  security  under  section  14 
shall  be  disposed  of  by  the  Court  or  a Judge. 

(3)  When  the  money  so  deposited  is  no  longer  required  for 
securing  payment  of  the  costs,  charges  and  expenses  for  which  it 
is  security,  the  Court  or  a Judge  may  direct  that  it  be  paid  out  to 
the  Petitioner  or  otherwise  disposed  of  as  justice  may  require. 

(4)  An  order  may  be  made  under  sub-section  3 of  this  rule, 
after  notice  and  proof  that  all  just  claims  have  been  satisfied  or 
otherwise  sufficiently  provided  for,  or  as  the  Court  or  a Judge  may 
require. 

(5)  The  order  may  direct  payment  either  to  the  party  who 
deposited  the  money,  or  to  any  person  entitled  to  receive  the  same. 

(6)  Upon  such  order  being  made  the  amount  may  be  paid  out 
of  Court. 
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(7)  The  Accountant  of  the  Supreme  Court  of  Judicature  for 
Ontario  shall  keep  a book  in  which  shall  be  entered  from  time  to 
time  the  amounts  deposited  and  the  Petitions  to  which  they  are 
respectively  applicable,  all  payments  made  thereout  with  the 
names  of  the  persons  to  whom  paid  and  the  dates  of  the  payments, 
and  such  book  shall  be  open  to  inspection  by  all  parties  concerned 
without  payment  of  any  fee. 

34.  In  and  as  to  matters  not  provided  for  by  the  Dominion 
Controverted  Election  Act  or  by  these  rules,  the  practice  and  pro- 
cedure prescribed  by  The  Ontario  Judicature  Act  and  the  rules 
made  thereunder  shall  apply. 

35.  All  existing  rules  are  rescinded. 


Passed  the  fourteenth  day  of  December,  1908. 

J.  A.  Boyd, 


(L.S.) 


President  of  the  High  Court  of  Justice. 
W.  R.  Meredith, 

C.J.C.P. 

Glenholme  Falconbridge, 

C.J.K.B. 

W.  Mulock, 

C.J.E.D. 

B.  M.  Britton, 

J. 

James  Magee, 

J. 

William  Renwick  Riddell, 


J. 


F.  R.  Latchford, 


J. 
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SCHEDULE  OF  FORMS. 


Form  1. 

{Rule  6.) 

Form  of  Petition. 

The  Dominion  Controverted  Elections  Act. 

Election  of  a member  for  the  House  of  Commons  for  {state  the  'place) 
holden  on  the  day  of  - , 19  . 

Dominion  of  Canada,  { The  Petition  of 

Province  of  Ontario,  -I  of  , whose  name  is  sub- 

To  wit:  [ scribed. 

1.  Your  Petitioner  is  a person  who  was  duly  qualified  to  vote  at  the  above 
Election  {or  claims  to  have  had  a right  to  be  returned  or  elected  at  the  above 
Election,  or  was  a candidate  at  the  above  Election,  as  the  case  may  be). 

2.  The  Election  was  holden  on  the  day  of  j 19  , 

when  A.B.,  C.D.  and  E.F.  were  candidates,  and  the  Returning  Officer  has 
returned  A.B.  as  being  duly  elected. 

3.  Your  Petitioner  says  that  {state  the  facts  and  grounds  on  'which  the  Peti- 
tioner relies). 

Wherefore  your  Petitioner  prays  that  it  may  be  determined  that  the  said 
A.B.  was  not  duly  elected  or  returned,  and  that  the  Election  was  void,  {or 
that  the  said  E.F.  was  duly  elected  and  ought  to  have  been  returned),  or  as 
the  case  may  he. 

C.  D. 

Note.  Where  there  are  more  petitioners  than  one  the  form  is  to  be  varied 
accordingly. 


Form  2. 

{Rule  18.) 

Notice  of  Trial. 

In  the  High  Court  of  Justice. 

The  Dominion  Controverted  Elections  Act. 

Between 

C.D., 

Petitioner, 

and 

A.B., 

Respondent. 

Election  Petition  of  {name  of  Electoral  District). 

Take  notice  that  the  above  Petition  {or  Petitions)  will  be  tried  at  , 

on  the  day  of  19  , and  on  such  other  sub- 

sequent days  as  may  be  needful. 

Dated  the  day  of  19  . 

By  order, 

G.  H., 

Registrar. 


XVII.] 


APPENDIX. 


685 


Form  3. 

{Rule  9.) 

Form'of  entitling  affidavits  and  documents. 

In  the  High  Court  of  Justice. 

The  Dominion  Controverted  Elections  Act. 

Between 

C.D., 

Petitioner, 

and 


A.B., 


Respondent. 


Election  of  a member  for  the  House  of  Commons  for  {name  of  Electoral 
District) . 


Form  4. 

{Rule  23.) 

Order  for  Attendance  of  Witness. 

Court  for  the  trial  of  an  Election  Petition  for  {complete  the  title  of  the  Court) 
the  day  of 

To  A.B.  {describe  the  person),  You  are  hereby  required  to  attend  before 
the  above  Court  at  (place),  on  the  day  of  19  , 

at  the  hour  of  {or  forthwith  as  the  case  may  he)',  to  be  examined 

as  a witness  in  the  matter  of  the  said  Petition,  and  to  attend  the  Court  until 
your  examination  shall  have  been  completed. 

As  witness  my  hand  this  day  of  , 19  . 

of  , 19  . 

J.  K., 

Judge. 


Form  5. 

{Rule  24.) 

Order  for  Committal. 

In^the  High  Court  of  Justice. 

At  a Court  holdeii  on  the  day  of  19  , 

at  for  the  trial  of  an  Election  Petition 

for  the  {name  the  Electoral  District)  before  the  Honourable 

and  the  Honourable 

two  of  the  Judges  pursuant  to  The  Dominion  Controverted  Elections  Act. 

Whereas  A.B.  has  this  day  {or  as  the  case  may  he)  been  guilty,  and  is  by 
the  said  Court  adjudged  to  be  guilty  of  a contempt  thereof. — the  said  Court 
does  therefore  sentence  the  said  A.B.  for  his  said  contempt  to  be  imprisoned 
in  the  Common  Gaol  of  the  of 

for  , and  to  pay  to  His  Majesty  (or  as  the  case  may 

he),  a fine  of  $ , and  to  be  further  imprisoned  in  the  said  Gaol 

until  the  said  fine  be  paid.  And  the  Court  further  orders  that  the  Sheriff  of 
the  said  County  (or  as  the  case  may  he),  and  all  constables  and’ officers  of  the 
Peace  of  any  County  or  place  where  the  said  A.B.  may  be  found,  shall  take 
the  said  A.B.  into  custody,  and  convey  him  to  the  said  Gaol,  and  there 
deliver  him  into  custody  of  the  Gaoler  thereof  to  undergo  his  said  sentence. 
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And  the  Court  further  orders  that  the  said Gaoler  do  receive  the  said  A.B. 
into  his  custody,  and  that  he  shall  be  detained  in  the  said  Gaol  in  pursuance 
of  the  said  sentence. 

Signed  the  day  of  19  . 

C.D.,  \ Trial  Judges. 

E.F.,  ] 


Form  6. 

{Rule  28  (1)). 

Notice  of  intention  to  apply  to  withdraw  Petition. 
In  the  High  Court  of  Justice. 

The  Dominion  Controverted  Elections  Act. 


Between 


C.D., 

and 


Petitioner, 


A.B., 


{Name  the  Electoral  District.) 

Petition  of  {state  Petitioner)  presented  the 
19  . 


Respondent. 

day  of 


The  Petitioner  proposes  to  apply  to  withdraw  his  Petition  upon  the 
following  ground  {state  the  ground),  and  prays  that  a day  may  be  appointed 
for  hearing  his  application. 


Dated  this  day  of 


, 19  . 

C.D., 

Petitioner. 


Form  7. 

{Rule  28  (3)). 

Notice  of  application  to  withdraw  Petition. 

In  the  High  Court  of  Justice. 

The  Dominion  Controverted  Elections  Act. 

The  Election  Petition  for  {name  the  Electoral  District)  in  which 

is  Petitioner,  and  Respondent. 

Notice  is  hereby  given  that  the  Petitioner  has,  on  the  day 

of  19  , given  notice  of  an  application  to  withdraw  the 

Petition  of  which  notice  the  following  is  a copy  {set  it  out),  and  take  notice 
that  any  person  who  might  have  been  a Petitioner  in  respect  of  the  Election 
may,  within  five  days  after  the  first  publication  of  this  Notice,  give  notice  in 
writing  of  his  intention  to  apply  on  the  hearing  for  leave  to  be  substituted  as 
a Petitioner. 

This  notice  was  published  on  the  day  of  19 

L.M., 

Sheriff. 
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INDEX. 


ABANDONMENT. 

See  Lien — Mines  and  Miner- 
als. 


ACCIDENT  INSURANCE. 

See  Insurance,  1. 


AFFIDAVIT  OF  BONA  FIDES. 

See  Chattel  Mortgage. 


ALIMONY. 

See  Husband  and  Wife,  1. 


AMENDMENT. 

See  Intoxicating  Liquors,  1, 
4,  12. 


APPEAL. 

I.  To  Court  of  Appeal — Leave  to 
Appeal — Order  of  Divisional  Court 
— Claim  and  Counterclaim — Form 
of  Judgment — Costs — 0.  J . Act, 
secs.  72,  76  (1)  (e),  (^).J — Leave  to 
appeal  to  the  Court  of  Appeal 
from  the  order  of  a Divisional 
Court  of  the  High  Court  affirming 
an  order  of  a Judge  directing 
judgment  to  be  entered . for  the 
plaintiff  on  his  claim  with  costs 
of  the  action  and  for  the  defendant 
on  his  counterclaim  with  costs 
thereof,  was  granted,  under  sec. 
76  (1)  (e)  and  {g)  of  the  Ontario 
Judicature  Act,  where  the  Divis- 
ional Court  had  given  leave  to 
appeal  from  the  order,  so  far  as  it 
was  open  to  that  Court  to  do  so, 
under  sec.  72  of  the  same  Act,  and 
the  leave  was  sought  in  order  to 
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settle  the  questions  as  to  the 
proper  form  of  judgment  and  as 
to  costs  where  a defendant  proves 
a set-off  to  an  amount  exceeding 
the  plaintiff‘’s  claim,  having 
pleaded  it  in  form  as  a counter- 
claim. Gates  V.  Seagram,  493. 

2.  To  Divisional  Court  of  High 
Court— Division  Court  Appeal — 
Right  of  Appeal — Public  Schools 
Act — Division  Courts  Act — Mo- 
tion for  New  Trial — Necessity  for.] 
— An  action  to  recover  a sum  in 
excess  of  $200  for  a balance  of  a 
teacher’s  salary  was  brought 
against  public  school  trustees  in 
a division  court,  as  permitted  by 
sec.  81  (7)  of  the  Public  Schools 
Act,  1 Edw.  VII.  ch.  39  (O.)  The 
action  was  dismissed,  and  the 
plaintiff,  in  appealing  to  a Divis- 
ional Court  of  the  High  Court, 
failed  to  follow  the  procedure  pre- 
scribed by  the  Division  Courts 
Act : — 

Held,  that  “the  ordinary  right 
of  appeal,”  mentioned  in  sec.  98 
(2)  of  the  Public  Schools  Act,  is 
the  right  of  appeal  given  by  the 
Division  Courts  Act;  and  the 
plaintiff,  not  having  moved  for  a 
new  trial  in  the  division  court,  as 
required  by  sec.  154  of  the  Divis- 
ion Courts  Act,  R.S.O.  1897,  ch. 
60,  could  not  maintain  her  appeal. 

Cote  V.  Halliday  (1897),  17 
C.L.T.  Occ.  N.  53,  followed.  Nor- 
ton V.  Bertie  Public  School  {Section 
6)  Trustees,  413. 

3.  To  Supreme  Court  of  Canada. 
— Matter  in  Controversy  Exceeding 
$1,000 — Interest — R.S.C.  1906,  ch. 
139,  sec.  48.] — Where  the  amount 
of  a judgment  to  be  appealed  from 
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was  $1,000,  and  $43.05  interest 
had  accrued  on  such  judgment : — 

Held,  that  the  matter  in  contro- 
versy exceeded  the  sum  or  value 
of  $1,000,  exclusive  of  costs, 
within  the  meaning  of  sec.  48  of 
the  Supreme  Court  Act,  R.S.C. 
1906,  ch.  139,  allowing  an  appeal 
to  the  Supreme  Court.  Milligan 
V.  Toronto  R.W.  Co.,  370.  (Over- 
ruled by  the  Supreme  Court-  of 
Canada.) 

See  Costs — Criminal  Law,  5— 
Intoxicating  Liquors,  6,  9 — 
Judgment,  1. 


ASSESSMENT  AND  TAXES. 

Case  Stated  for  0 'pinion  of  Court 
— Jurisdiction — ^‘Question  of  Gen- 
eral Application  ’ ’ — Departmental 
Store — Assessment  Act,  4 Edw. 
VII.  ch.  23,  sec.  10,  sub-sec.  1 (e); 
sec.  77,  sub-secs.  1,  2,  7.] — It  is  not 
a question  of  general  application 
under  sec.  77  (1)  of  the  Assess- 
ment Act,  4 Edw.  VII.  ch.  23 
(0.),  whether  a stated  person  is 
carrying  on  the  business  of  a de- 
partmental store  or  retail  mer- 
chant dealing  in  more  than  five 
branches  of  retail  trade  or  business 
in  the  same  premises  or  in  separ- 
ate departments  of  premises  under 
one  roof,  or  in  connected  premises, 
within  the  meaning  of  clause  (e) 
of  sec.  10,  sub-sec.  1,  of  the  Act. 

The  principle  of  Re  Norfolk 
Voters'  Lists  (1907),  15  O.L.R. 
108,  applied. 

Per  Meredith,  J.A.:  — The 
words  ‘Mpon  an  appeal  of  a per- 
son, partnership  or  corporation  as- 
sessed,” in  sec.  77  (1)  of  the  Act, 
refer  to  the  appeal  to  the  county 
Judge,  and  are  not  referable  to  the 
earlier  appeal  to  the  court  of  re- 
vision. Re  S.  H.  Knox  & Co. 
Assessment,  175. 


See  Parliamentary  Elec- 
tions, 2. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

See  Bankruptcy  and  Insol- 
vency. 

ASSIGNMENT  OF  CHOSE 
IN  ACTION. 

See  Chose  in  Action. 


ATTORNEY-GENERAL. 

See  Crowj^  Patent. 


BALLOTS. 

See  Parliamentary  Elec- 
tions, 3. 

BANKRUPTCY  AND 
INSOLVENCY. 

Assignment  for  Benefit  of  Credit- 
ors— Examination  of  Assignor — 
Service  of  Appointment — Suffici- 
ency of — Motion  to  Commit — En- 
largement— Waiver— R.S  0.  1897, 
ch.  147,  secs.  34,  35,  37,  sub-sec.  1.] 
— On  the  examination  of  an 
assignor  for  creditors  under  the 
Act  respecting  Assignments  and 
Preferences,  R.S.O.  1897,  ch.  147, 
secs.  34,  35,  37,  sub-sec.  1,  it  is 
sufficient  to  serve  a copy  of  the 
appointment  of  the  special  ex- 
aminer upon  the  assignor,  and  it 
is  not  necessary  to  shew  him  the 
original  appointment  unless  sight 
of  it  is  demanded. 

On  a ^motion  to  commit  for 
failure  to  attend  such  an  exam- 
ination, an  adjournment  of  the 
motion,  at  the  request  of  the 
assignor’s  solicitor,  on  an  under- 
taking that  the  assignor  would 
submit  himself  for  examination 
at  his  own  expense,  and  that,  on 
default,  the  order  should  go,  is  a 
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complete  waiver  of  any  such  ob- 
jection to  the  regularity  of  service 
of  the  appointment.  In  re  Fer- 
guson, 576. 


BANKS  AND  BANKING. 

1.  Bank  Act — Security  under 
sec.  88 — Substitution  of  Goods — 
Agent  for  Sale~R.S.C.  1906,  ch. 
29,  secs.  86,  87,  88.]— It  is  only 
the  owner  of  the  goods  who  can 
give  security  under  sec.  88  of  the 
Bank  Act,  R.S.C.  1906,  ch.  29; 
and  a bank  which  has  taken  such 
security  on  goods  from  the  owner, 
cannot,  under  that  section,  sub- 
stitute other  goods  afterwards 
coming  into  the  possession  of  the 
giver  of  the  security  as  agent  for 
sale. 

Section  87  extends  the  class  of’ 
persons  who  may  give  or  indorse 
a warehouse  receipt  or  bill  of 
lading  under  sec.  86,  but  is  not 
incorporated  in  sec.  88,  by  sub- 
sec. (6)  of  that  section.  Barry  v. 
Bank  of  Ottawa,  83. 

2.  Right  of  Bank  to  Carry  on 

Business — Bank  Act,  R.S.C.  1906, 
ch.  29,  secs.  76,  Indemnity — 

Agreement  Executed  by  Local  Man- 
ager— Validity  of — Lease — Agree- 
ment to  Assign — Obligation  to  Pay 
Renti\— In  1905  the  defendants, 
a firm  carrying  on  a milling  busi- 
ness, being  heavily  indebted  to  a 
bank,  effected  a settlement  by 
which,  upon  payment  of  $10,000 
and  a transfer  of  all  their  assets, 
the  partners  were  to  be  discharged 
from  all  liability.  An  agreement 
was  entered  into  between  the 
bank  and  the  partners,  executed 
by  them,  and  by  the  local  man- 
ager of  the  bank  on  behalf  of 
the  bank,  whereby  the  firm  agreed 
to  pay  $10,000  to  the  bank,  to 
surrender  to  the  bank  all  the 
assets,  and  assign  the  lease  of 


the  milling  property.  The  bank, 
in  consideration  thereof,  as- 
sumed payment  of  certain  speci- 
fied liabilities  of  the  firm  as  set 
out  in  a memorandum  attached, 
which,  however,  did  not  specially 
refer  to  the  accruing  rent  of  the 
milling  property;  and  agreed  to 
forthwith  release  the  firm,  as  well 
as  the  individual  partners,  from 
all  liability.  At  the  same  time 
another  agreement  was  executed 
between  the  bank,  by  their  local 
manager,  and  one  of  the  partners, 
by  which  for  the  more  convenient 
liquidation  of  the  assets  and  the 
disposal  of  the  business  as  a going 
concern,  the  partner  mentioned 
was  to  act  as  manager  and  con- 
tinue the  business  in  the  firm’s 
name,  the  bank  indemnifying  the 
partnership  against  all  liability 
incurred  while  doing  so.  The  re- 
lease agreed  on,  containing  re- 
citals of  the  above,  was  duly 
executed  by  the  bank  under  their 
corporate  seal.  The  mill  property 
was  held  by  the  firm  under  a lease 
for  10  years,  which  contained  a 
covenant  not  to  assign  without 
leave.  The  bank  continued  the 
business  for  a time,  and  paid  the 
rent  for  the  period  of  their  occu- 
pation, but  refused  to  pay  the 
quarter’s  rent  accruing  due  sub- 
sequently. The  bank  were  brought 
in  by  the  defendant  as  third 
parties : — 

Held,  that  the  agreement,  being 
recited  in  the  release,  was  valid  and 
binding  on  the  bank,  who,  as 
equitable  assignees  of  the  term, 
were  impliedly  bound  to  indem- 
nify the  lessees  against  the  rent 
subsequently  accruing  due. 

2.  That,  in  view  of  the  powers 
conferred  by  sec.  81  and  other 
sections  of  the  Bank  Act,  R.S.C. 
1906,  ch.  29,  the  carrying  on  of 
the  business,  for  the  purpose  of 
and  to  the  extent  provided  for 
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by  the  agreement,  was  not  ultra 
vires  of  the  Bank  under  sec.  76 
of  the  Act. 

Judgment  of  a Divisional  Court 
reversed,  and  that  of  Boyd,  C., 
restored.  Peterborough  Hydraulic 
Power  Co.  v.  McAllister,  145. 

See  Insurance,  3. 


BILLS  OF  EXCHANGE. 

See  Company,  2. 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGE  ACT. 

See  Chattel  Mortgage — Com- 
pany, 1. 


BRIBERY. 

See  Extradition. 


BY-LAWS. 

See  Company,  1 — Intoxicating 
Liquors  — Municipal  Corpora- 
tions, 2. 


CARRIERS. 

See  Railway,  1. 


CASES. 

Abouloff  V.  Oppenheimer  (1882), 
10  Q.B.D.  295,  referred  to.] — See 
Judgment,  2. 

Arscott  V.  Lilley  (1887),  14  A.R. 
283,  followed.] — See  Intoxicat- 
ing Liquors,  2. 

Attorney-General  for  Ontario  v. 
Hamilton  Street  R.W . Co.,  [1903] 
A.C.  524,  followed.] — See  Crimin- 
al Law,  3. 

Baxendale  v.  Bennett  (1878),  3 
Q.B.D.  525,  distinguished.] — See 
Insurance,  3. 

Bank  of  Toronto  v.  McDougall 


(1865),  15  C.P.  475,  applied  and 
followed.] — See  Chattel  ^Iort- 

GAGE. 

Berlin,  Town  of.  Re  By-law  No. 
891  (1908),  referred  to  and  com- 
mented on.]— Municipal  Cor- 

! PORATIONS,  2. 

I Bostock  V.  Ramsey  Urban  Dis- 
I trict  Council,  [1900]  1 Q.B.  357, 
j [1900]  2 Q.B.  616,  distinguished.] 

; — See  Intoxicating  Liquors,  2. 

I Codd  V.  Delap  (1905),  92  L.T. 
j 510,  followed.] — See  Judgment,  2. 
j Cote  V.  Holliday  (1897),  17 
C.L.T.  Occ.  N.  53,  followed.] — 
See  Appeal,  2. 

Duncan  and  Town  of  Alidland, 
Re  (1907),  16  O.L.R.  132,  fol- 
lowed.]— See  Intoxicating  Li- 
quors, 11. 

Freehold  Loan  and  Savings  Co. 
V.  Bank  of  Cominerce  (1879),  44 
U.C.R.  284,  applied  and  followed.] 
— See  Chattel  Mortgage. 

Gallagher  v.  Gallagher  (1897), 
17  P.R.  575,  followed.]— Hus- 
band AND  Wife,  1. 

Hamilton,  City  of,  Re  By-law 
No.  775  (1908),  referred  to  and 
commented  on.] — See  Municipal 
Corporations,  2. 

Hatch  Mansfield  & Co.  v.  Wein- 
gott  (1906),  22  Times  L.R.  366, 
followed.] — See  Insurance,  3. 

Hooley,  Ex  p.  (1899),  6 Mans. 
44,  followed.] — See  Contempt  of 
Court. 

Isa  Mining  Co.  and  Francey,  Re 
(1907),  10  O.W.R.  31,  distin- 
guished.]— See  Mines  and  Miner- 
als. 

I King,  The,  v.  Janneau  (1907), 
12  Can.  Crim.  Cas.  360,  followed.] 
— See  Intoxicating  Liquors,  7. 

McClellan  v.  Powassan  Lumber 
Co.  (1907),  15  O.L.R. 67,  affirmed.] 
— See  Way. 

McEntire  v.  Crossley,  [1895] 
A.C.  457,  464,  explained  and  dis- 
tinguished.]— See  Sale  of  Goods. 
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McLeod  V.  St.  Aubyn^  [1899] 
A.C.  549,  followed.] — See  Con- 
tempt OF  Court. 

Madill  V.  McConnell  (1908),  16 
O.L.R.  314,  affirmed.] — See  Will, 
2. 

Merchants  Bank  of  Canada  v. 
Henderson  (1897),  28  O.R.  360, 
followed.] — See  Company,  2. 

Merryweather  v.  Nixan  (1799), 
8 T.R.  186,  applied.] — See  Con- 
tribution OR  Indemnity. 

Midland  R.W . Co.  v.  Cribble, 
[1895]  2 Ch.  827,  distinguished.] — 
See  Railway,  2. 

Milligan  v.  Toronto  R.W.  Co., 
17  O.L.R.  370,  overruled  by  the 
Supreme  Court  of  Canada.] — See 
Appeal,  3. 

Mitchell  V.  City  of  London 
Assurance  Co.  (1888),  15  A. R.  262, 
followed.] — See  Insurance,  2. 

Alontmagny  Dominion  Election 
Case  (1888);  15  S.C.R.  1,  fol- 
lowed.] — See  Parliamentary 
Elections,  1. 

Alutchmor  v.  Waterloo  Mutual 
Fire  Insurance  Co.  (1902),  4 
O.L.R.  606,  applied  and  followed.] 
— See  Insurance,  2. 

New  Gold  Coast  Exploration 
Co.,  Re,  [1901]  1 Ch.  860,  fol- 
lowed.]— See  Contempt  op  Court. 

Norfolk  Voters’  Lists,  Re  (1907), 
15  O.L.R.  108,  applied.] — See 
Assessment  and  Taxes. 

Queen,  The,  v.  Payne,  [1896] 
1 Q.B.  577,  followed.] — See  Con- 
tempt OF  Court. 

Regina  v.  St.  Clair  (1900),  27 
A.R.  308,  followed.]— -See  In- 
toxicating Liquors,  1. 

Rex  V.  Drummond  (1905),  10 
O.L.R.  546,  distinguished.] — See 
Criminal  La^v,  3. 

Rex  V.  Nurse  (1904),  7 O.L.R. 
418,  distinguished.] — See  Intox- 
icating Liquors,  6. 

Robertson  v.  Grand  Trunk  R.W. 
Co.  (1895),  24  S.C.R.  611,  fol- 
lowed.]— See  Railway,  1. 


Russell  V.  Russell,  [1898]  A.C. 
307,  applied  and  followed.] — See 
Costs. 

St.  Mary’s  Creamery  Co.  v. 
Grand  Trunk  R.W.  Co.  (1904), 
8 O.L.R.  1,  distinguished.] — See 
Railway,  1. 

Tinsley  v.  Toronto  R.W.  Co. 
(1907),  i5  O.L.R.  488,  reversed.] 
— See  Street  Railways,  2. 

Trimble  v.  Hill  (1879),  5 App. 
Cas.  342,  referred  to.] — See  Judg- 
ment, 2. 

Varley  v.  Coppard  (1872),  L.R. 
7 C.P.  505,  followed.] — See  Land- 
lord and  Tenant. 

Williams  v.  Pickard  (1908),  15 
O.L.R.  655,  reversed.]  — See 
Water  and  Watercourses. 

Woodruff  V.  McLennan  (1887), 
14  A.R.  242,  distinguished.] — See 
Judgment,  2. 


CAUTION. 

See  Land  Titles  Act. 


CERTIORARI. 

• See  Intoxicating  Liquors,  4. 


CHATTEL  MORTGAGE. 

Affidavit  of  Bona  Hides — Affi- 
davit upon  Renewal-Bills  of  Sale 
and  Chattel  Mortgage  Act,  sec.  10 — 
3 Edw.  VII.  ch.  7,  sec.  30  (0.) — 
President  of  Incorporated  Company 
— Necessity  for  Authority  from 
Directors — Knowledge  of  Facts — 
Position  of  Deponent — ‘‘Officer  or 
Agent” — Creditors  Following  Pro- 
ceeds of  Goods — Status  of  Creditors 
Attacking  Chattel  Mortgage.]  — 
Under  sec.  10  of  the  Bills  of  Sale 
and  Chattel  Mortgage  Act,  as 
enacted  by  3 Edw.  VII.  ch.  7, 
sec.  30  (O.),  the  affidavit  of  bona 
fides  and  the  affidavit  required 
upon  the  renewal  of  a chattel 
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mortgage,  where  the  mortgagees 
are  an  incorporated  company,  if 
made  by  the  president,  vice- 
president,  manager,  assistant 
manager,  secretary,  or  treasurer  of 
the  company,  need  not  state  that 
the  deponent  is  authorised  by 
resolution  of  the  directors  in  that 
behalf,  nor  (Riddell,  J.,  dissent- 
ing) that  he  is  aware  of  the  cir- 
cumstances connected  with  the 
mortgage  and  has  personal  know- 
ledge of  the  facts  deposed  to;  the 
words  ‘‘officer  or  agent”  in  the 
section,  according  to  its  proper 
construction,  being  confined  in 
their  application  to  an  officer  or 
agent  who  is  not  one  of  the  prin- 
cipal officers  above  enumerated. 

Bank  of  Toronto  v.  McDougall 
(1865),  15  C.P.  475,  and  Freehold 
Loan  and  Savings  Co.  v.  Bank  of 
Commerce  (1879),  44  U.C.R.  284, 
applied  and  followed,  notwith- 
standing the  amendments  to  the 
statute. 

Per  Mabee  and  Riddell,  JJ., 
that  the  statute  does  not  make  it 
imperative  that  the  position  of 
the  deponent  should  be  sworn  to. 

Semhle,  per  Britton,  J.,  that 
a creditor,  although  suing  on  be- 
half of  himself  and  all  the  creditors 
of  his  debtor,  the  latter  not  having 
made  an  assignment  for  the  benefit 
of  creditors  nor  having  been  de- 
clared an  insolvent,  cannot  follow 
the  proceeds  of  goods  taken  under 
a conveyance  not  void  for  fraud 
in  fact,  but  simply  declared  in- 
valid by  reason  of  non-compliance 
with  the  Bills  of  Sale  and  Chattel 
Mortgage  Act;  Riddell,  J.,  con- 
tra. 

Riddell,  J.,  in  coming  to  the 
conclusion  that  the  plaintiffs  were 
entitled  to  succeed  in  their  attack 
upon  the  defendants’  chattel 
mortgage,  considered  various  de- 
fences concerning  the  status  of 
the  plaintiffs  and  other  matters. 


[voL. 

Judgment  of  Mabee,  J., 
affirmed.  Universal  Skirt  Manu- 
facturing Co.  Y.  Gormley,  114. 


CHOSE  IN  ACTION. 

Assignment  of  Book  Debts  to 
Creditor  — No  Notice  thereof  to 
Debtors — Validity  of.] — The  plain- 
tiffs were  assignees  of  certain  book 
debts,  notice  of  the  assignment  of 
which  was  not  given  to  the 
debtors.  Subsequently  the  debts 
were  paid  by  cheques  to  the 
assignor,  who  was  collecting  them 
for  the  plaintiffs  under  an  arrange- 
ment with  them.  The  defendants, 
who  were  also  creditors  of  the 
assignor,  and  who  had  notice  of 
the  assignment,  obtained  posses- 
sion of  the  cheques  from  a clerk 
of  the  assignor: — 

Held,  that  the  plaintiffs  were 
entitled  to  recover  the  amount 
of  the  cheques,  as  absence  of 
notice  to  the  debtors,  under  sub- 
sec. 5 of  sec.  58  of  the  Judicature 
Act,  could  not  be  taken  advantage 
of  by  the  defendants,  after  the 
debtors  had  paid  the  agent  of  the 
assignees.  Eby-Blain  Co.  v. 
Montreal  Packing  Co.,  292. 


COMPANY. 

1.  Debentures — Validity — Pow- 
ers of  Provisional  Directors— By- 
law— Ratification  by  Shareholders 
— Preferential  Lien  on  Personalty 
of  Company — Necessity  for  Regis- 
tration under  Bills  of  Sale  Act.] — 
At  a meeting  of  the  provisional 
directors  of  a joint  stock  company 
incorporated  under  the  Ontario 
Companies  Act,  a by-law  was 
passed,  under  the  power  conferred 
by  sec.  49  of  the  Act,  authorising 
the  directors  from  time  to  time 
to  borrow  money  upon  the  credit 
of  the  company,  to  issue  bonds  or 
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debentures  of  the  company  for 
the  amounts  borrowed,  and  to 
pledge  the  real  or  personal  prop- 
erty, rights  and  powers,  of  the 
company,  to  secure  such  bonds 
or  debentures.  On  the  same  day 
a meeting  of  the  shareholders  of 
the  company  was  held,  at  which 
all  the  shareholders  were  present, 
when  this  by-law  was  confirmed, 
and  all  the  provisional  directors 
duly  elected  the  directors  of  the 
company.  This  by-law  purported 
to  be  enacted  by  the  directors 
(not  the  provisional  directors), 
and  had  the  seal  of  the  company 
affixed  to  it : — 

Held,  that,  whether  or  not  the 
provisional  directors  had  power 
to  pass  the  b}Maw  (as  to  which 
there  was  a difference  of  opinion 
in  the  Court),  it  was  a valid  by-law 
and  sufficient  authority  for  the 
subsequent  issue  of  debentures  by 
the  directors. 

Held,  also,  Garrow,  J.A.,  dis- 
senting, that  the  debentures 
issued,  though  purporting  to 
create  a lien  or  charge  upon  the 
property  of  the  company,  were 
not  mortgages  or  conveyances  in- 
tended to  operate  as  mortgages  of 
goods  and  chattels  of  an  incor- 
porated company,  within  the 
meaning  of  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  and  were 
not,  therefore,  void  as  against  the 
defendant,  the  assignee  of  the 
company  for  the  benefit  of  credit- 
ors, because  not  registered  under 
the  provisions  of  that  Act. 

Judgment  of  MacMahon,  J., 
affirmed.  Johnston  v.  Wade,  372. 

2.  Shares — Forfeiture  for  Non- 
payment of  Call — Promissory  Note 
— Non-presentment  — Effect  of  — 
Bills  of  Exchange  Act,  sec.  183 — 
Condition — Extension  of  Time — 
Suspension  of  Debt — Revival  on 


N on- payment  of  Note — Covenant 
under  Seal  to  Pay  Call — Effect  of 
Parol  Arrangement — Remedy  for 
Illegal  Forfeiture-Declaration — 
Damages.] — The  plaintiff,  in  sub- 
scribing for  10  shares  of  the  cap- 
ital stock  of  the  defendants,  an 
incorporated  company,  covenant- 
ed under  seal  to  pay  $12.50  per 
share  and  “all  other  calls,  if  any, 
as  the  same  may  from  time  to 
time  be  made.”  He  paid  the 
$12.50  and  an  additional  call  of 
2^  per  cent.,  and  received  a stock 
certificate.  The  defendants  sub- 
sequently made  a call  of  5 per 
cent.,  and,  in  writing  to  the  plain- 
tiff requesting  him  to  pay  $50 
therefor,  they  offered  to  take  a 
promissory  note  for  that  amount, 
and  enclosed  a blank  note  for  the 
purpose,  stating  in  the  letter  that 
the  giving  of  a note  simply  meant 
an  extension  of  time  for  payment, 
and  that  in  the  event  of  non- 
payment the  shares  would  be 
liable  to  be  forfeited.  The  plaintiff 
filled  up  and  signed  the  note,  but 
made  some  alterations  therein — 
one  being  the  addition  of  the 
words  “at  the  Molsons  Bank, 
market  branch.”  This  was  ac- 
cepted by  the  defendants,  but  was 
not  presented  for  payment  at  the 
branch  indicated,  where  the  plain- 
tiff at  all  times  had  a sufficient 
balance  to  pay  it,  and  it  was  not 
paid.  The  board  of  directors 
thereupon  purported  to  ’ forfeit 
the  plaintiff’s  shares,  and  notified 
the  plaintiff  of  the  forfeiture:— 
Held,  that,  giving  effect  to  the 
notice  in  accordance  with  which 
the  note  was  sent,  and  conse- 
quently to  the  terms  of  which  the 
plaintiff  must  be  considered  to 
have  agreed,  the  sole  effect  of  the 
note  was  to  give  time  to  pay  the 
debt;  and,  the  debt  admittedly 
not  having  been  paid  at  the  due 
date  of  the  note,  the  defendants 
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were  within  their  legal  rights  in 
forfeiting  the  shares. 

But,  if  there  were  no  such  con- 
dition, the  most  that  could  be 
said  was  that  the  note  was  given 
for  and  on  account  of  the  debt, 
and  the  only  effect  of  non-pre- 
sentment upon  such  a note  is  upon 
the  question  of  costs  (Bills  of  Ex- 
change Act,  sec.  183);  the  note  is, 
quoad  the  debtor,  a promise  to 
pay  generally;  and  the  debt,  as 
the  note  became  overdue  and  was 
unpaid  and  unproductive  in  the 
hands  of  the  creditor,  revived. 

Dictum  of  Armour,  C.J.,  in 
Merchants  Bank  of  Canada  v. 
Henderson  (1897),  28  O.R.  360, 
followed. 

Held,  also,  that,  a call  having 
been  regularly  made,  an  action 
could  have  been  brought  upon 
the  plaintiff’s  covenant,  and  pay- 
ment enforced  notwithstanding 
the  parol  arrangement. 

Held,  also,  that  the  plaintiff 
would  not,  in  any  view,  be  entitled 
to  damages  for  the  forfeiture  of 
his  stock,  but  at  the  most  to  a 
declaration  that  the  forfeiture 
was  a nullity,  which  relief  had 
been  offered  to  him  and  refused. 
Freeman  v.  Canadian  Guardian 
Life  Insurance  Co.,  296. 

See  Chattel  Mortga  e. 


[voL/ 

that  something  has  been  published 
which  either  is  clearly  intended, 
or  at  least  is  calculated,  to  preju- 
dice a trial  which  is  pending. 

A motion  by  the  defendant  in 
an  action  for  slander  to  commit 
for  contempt  of  Court  the  editor 
of  a newspaper  for  publishing 
articles,  pending  the  action  and 
before  trial,  commenting  on  the 
matters  in  question  in  the  action, 
was  dismissed,  and  with  costs, 
where  it  did  not  appear  from  the 
evidence,  and  it  was  not  fairly  to 
be  inferred  from  the  articles,  that 
there  would  be  an  interference,  or 
that  there  was  any  attempt  to 
interfere,  with  the  ordinary  course 
of  justice  in  the  matter  of  a fair 
trial — the  slanderous  words  al- 
leged having  been  uttered  and  the 
articles  published  in  the  course  of 
a contested  parliamentary  elec- 
tion, and  the  whole  frame  of  the 
articles  being  to  separate  the 
legal  aspect  of  the  case  from  the 
political. 

The  Queen  v.  Payne,  [1896]  1 
Q.B.  577,  Ex  p.  Hooley  (1899), 
6 Mans.  44,  In  re  New  Gold  Coast 
Exploration  Co.,  [1901]  1 Ch.  860, 
and  McLeod  y.  St.  Auhyn,  [1899] 
A.C.  549,  followed.  Guest  v. 
Knowles,  Re  Robertson,  416. 


CONDITIONAL  SALE. 

See  Sale  of  Goods. 


CONTEMPT  OF  COURT. 

Libellous  Publications  pending 
Trial  of  Action  for  Slander — Preju- 
dice— Fair  Trial— Political  Con- 
troversy.]— Libellous  language  is 
not  necessarily  a contempt  of 
Court;  the  applicant  for  com- 
mittal for  contempt  must  shew 


CONTRACT. 

Construction  — Lease  of  Oil 
Rights  — Condition  — Time  — 
Well  to  be  ^‘Commenced” — Prepar- 
ations for  Drilling.]  — An  ''oil 
lease,”  or  agreement  under  which 
the  lessee  was  to  have  the  right  to 
take  oil  from  the  land  of  the  les- 
sors, provided  that  "if  within  six 
months  from  date  a well  has  not 
been  commenced  on  said  premises, 
this  lease  shall  be  null  and  void.” 
The  well  contemplated  involved 
drilling  into  the  ground  or  through 
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rock  several  hundred  feet.  When 
the  six  months  had  expired,  it 
was  found  that  the  lessee  had 
done  no  work  on  the  ground,  but 
had  put  upon  the  place  where  the 
well  was  to  be  drilled  some  plant 
suitable  for  the  contemplated 
operation,  at  an  expense  of 
$200:— 

Held,  that  this  did  not  amount 
to  a commencement  of  the  well; 
the  terms  of  the  lease  imported 
that  some  work  was  contemplated 
upon  and  in  the  ground — “break- 
ing the  ground in  order  to  the 
commencement  of  a well.  Lang  v. 
Provincial  Natural  Gas  and  Fuel 
Co.  of  Ontario,  Utz  v.  Lang,  262. 

See  Insurance — Judgment — 
Lien — Municipal  Corporations, 
2 — Public  Schools  — Railway 
1,  2 — Sale  of  Goods. 


CONTRIBUTION  OR 
INDEMNITY. 

Joint  Tort-feasors — Negligence — 
Injury  by  Electric  Wire — Remedy 
over  — Municipal  Corporation  — 
Electric  Company  — Municipal 
Act,  sec.  609  (1).] — The  plaintiff 
recovered  judgment  against  two 
of  the  defendants,  a town  cor- 
poration (the  appellants)  and  an 
electric  company,  for  damages  for 
the  death  of  her  husband  by  con- 
tact with  a live  wire  in  a street  of 
the  town.  The  appellants  carried 
their  fire  alarm  wires  upon  the 
poles  of  a telephone  company. 
The  electric  company  carried  their 
electric  current  by  means  of  wires 
strung  upon  poles,  at  a lower  level 
than  the  fire  alarm  wires.  Through 
negligence  on  the  part  of  the 
appellants  the  fire  alarm  wire  was 
allowed  to  fall  and  remain  upon 
or  across  the  wires  of  the  electric 
company,  passing  beneath.  There 


were  no  guards  between  the  two 
sets  of  wires,  and  the  electric  com- 
pany’s wires  were  either  improp- 
erly insulated  in  the  first  instance, 
or  had  become  worn,  and  were 
negligently  left  in  that  condition. 
The  fire  alarm  wire  resting  upon 
the  live  electric  wire,  both  were 
melted  at  the  point  of  contact,  and 
the  severed  live  wire  fell  to  the 
sidewalk  and  came  in  contact  with 
the  deceased.  It  was  found  that 
his  death  was  due  to  separate 
acts  of  negligence  on  the  part  of 
the  two  defendants,  the  combined 
effect  of  which  was  to  bring  about 
the  fatal  result: — 

Held,  that  the  appellants  were 
not  entitled  at  common  law  to 
contribution  or  indemnity  from 
the  electric  company;  nor  were 
they  so  entitled  under  an  agree- 
ment whereby  the  electric  com- 
pany undertook  to  indenmify  and 
hold  the  appellants  harmless 
against  all  damages,  actions,  etc., 
by  reason  of  any  danger  or  injury 
from  the  company’s  electrical 
system,  if  incurred  by  or  conse- 
quent on  the  negligence  of  the 
company. 

Per  Moss,  C.J.O.,  that  the  rule 
against  contribution  between 
wrong-doers  has  not  been  qualified 
to  the  extent  of  entitling  one  who 
is  himself  a wilful  or  negligent 
wrong-doer  to  indemnity  from 
another  involved  with  him  in 
causing  the  injury  or  wrong  in 
respect  of  which  judgment  has 
gone  against  them. 

Merry  weather  v.  Nixan  (1799), 
8 T.R.  186,  applied. 

Per  Meredith,  J.A.,  that  sec. 
609  (1)  of  the  Municipal  Act,  3 
Edw.  VII.  ch.  19  (O.),  did  not 
apply  to  the  claim  of  the  appel- 
lants against  the  electric  company. 

Judgment  of  Teetzel,  J., 
affirmed.  Sutton  v.  Town  of  Dun- 
das,  556. 
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See  Banks  and  Banking,  2 — 
Insurance,  3. 


COUNTERCLAIM. 

See  Crown  Patent. 


CONTROVERTED  ELECTIONS. 

See  Municipal  Corporations, 
1 — Parliamentary  Elections. 


COURT  OF  APPEAL. 

See  Appeal,  1. 


CONVICTION. 

See  Criminal  Law — Intoxi- 
cating Liquors. 


COVENANT. 

See  Company,  2 — Landlord 
and  Tenant. 


CORRUPTING  WITNESS. 

See  Criminal  Law,  6. 


COSTS. 

Appeal  to  Privy  Council — Prac- 
tice— Execution — Stay — Set-off  of 
other  Costs  or  Damages.] — When 
costs  of  appeal  to  the  Judicial 
Committee  of  the  Privy  Council 
have  been  awarded  by  the  judg- 
ment of  that  tribunal,  they  are 
not  subject  to  the  rules  of  practice 
of  the  lower  Courts;  there  is  no 
right  of  set-off,  and  no  right  to 
modify  the  direction  to  pay,  which 
means  forthwith  after  the  amount 
is  fixed,  unless  by  application 
made  to  the  Committee  before 
final  judgment  is  completed. 

Russell  V.  Russell,  [1898]  A.C. 
307,  applied  and  followed. 

The  plaintiff's,  having  been  or- 
dered by  the  Judicial  Committee 
to  pay  the  costs  of  the  defendants' 
appeal  to  that  tribunal,  were  held 
not  entitled  to  a stay  of  execution 
for  such  costs  in  the  Court  below 
(the  High  Court),  with  a view  to 
a set-off'  of  other  costs  or  of  dam- 
ages to  be  recovered  upon  a new 
trial  ordered  by  the  Judicial  Com- 
mittee. Metallic  Roofing  Co.  v. 
Jose,  237. 

See  Appeal,  1— Husband  and 
Wife,  1 — Intoxicating  Liquors, 
2 


CRIMINAL  LAW. 

1.  Larcency — Indian  — Indian 
Reserve — Theft  of  Hay — Stealing 
from  Possessor — Croum  Case  Re- 
served — Criminal  Code  — Indian 
Act.] — It  is  immaterial  for  pur- 
poses of  theft  whether  the  pos- 
sessor of  goods  taken  larcenously 
has  or  has  not  real  right  to  them. 

Therefore,  where  hay  was  taken 
by  a person  acting  as  caretaker  of 
an  Indian  on  lands  part  of  an 
Indian  Reserve: — 

Held,  that  it  was  immaterial  on 
a charge  of  theft  whether  the 
Indian  had  a right  to  possession 
without  a location  title  under 
secs.  21,  22  of  the  Indian  Act, 
R.S.C.  1906,  ch.  81,  or  not,  or 
whether  the  Superintendent  of 
Indian  Affairs  might  have  pre- 
vented the  removal  of  the  hay. 

The  Criminal  Code  applies  to 
Indians  as  to  others.  Rex  v. 
Beboning,  23. 

2.  Order  of  Railway  Committee 
for  Protection  of  Street  Crossing 
against  two  Railways  — Charge 
of  Failure  to  Comply  therewith — 
Joint  Indictment  against  both  Rail- 
way Companies — Validity  of.] — 
The  Railway  Committee  of  the 
Privy  Council  of  Canada,  upon  the 
application  of  a city  corporation, 
in  order  to  provide  protection  at  a 
place  where  a street  was  crossed 
by  the  tracks  of  two  railways. 
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ordered  and  directed  that  the  two 
railway  companies  should,  within 
a specified  time,  properly  plank 
between  their  said  tracks,  and 
also  provide  gates  and  watchmen 
thereat,  and  should  thereafter 
maintain  and  protect  the  said 
crossing: — 

Held,  that  a joint  indictment 
against  the  two  companies  for  the 
failure  to  place  gates  and  a watch- 
man at  the  crossing,  would  not 
lie;  and  therefore  there  was  no 
jurisdiction  in  the  court  of  general 
sessions  of  the  peace  to  try  such 
an  indictment,  and  a conviction 
made  at  the  sessions  against  the 
two  companies  was  quashed. 

The  effect  of  secs.  165,  221,  and 
247  of  the  Criminal  Code,  and 
secs.  33,  427,  and  431  of  the 
Railway  Act,  considered.  Rex 
v.  Grand  Trunk  R.W.  Co.  and 
Canadian  Pacific  R.W.  Co.,  601. 

3.  Perjury  — Indictment — Intent 
to  Deceive — Criminal  Code,  sec. 
852 — Lord's  Day  Act — C.S.  U.C. 
ch.  104,  sec.  ^—Perjury  in  Police 
Court— Jurisdiction  of  Magistrate 
— Absence  of  Information — Judi- 
cial Proceeding — Criminal  Code, 
sec.  171  — Evidence  — Record  of 
Trial.] — The  indictment  contained 
in  substance  a statement  that  the 
accused  committed  the  indictable 
offence  of  perjury  in  a judicial  pro- 
ceeding : — 

Held,  that  it  complied  with  the 
requirements  of  sec.  852  of  the 
Criminal  Code,  and  was  not  bad 
because  it  did  not  allege  that  the 
accused  committed  perjury  with 
intent  to  deceive. 

(2)  The  statute  C.S.U.C.  ch. 
104,  sec.  3,  is  in  force  in  Ontario. 

Attorney-General  for  Ontario  v. 
Hamilton  Street  R.W.  Co.,  [1903] 
A.C.  524,  followed. 

(3)  The  accused  was  arrested 
by  a police  constable,  and  brought 


before  a police  magistrate,  when 
a charge  of  gainbling  with  dice  on 
the  Lord’s  day  was  laid  against 
him.  So  far  as  appeared,  no  in- 
formation was  laid,  but  the  con- 
stable had  a warrant,  which  he 
read  to  the  accused.  The  latter 
made  no  objection  to  the  manner 
in  which  he  had  been  brought 
before  the  magistrate  or  in  which 
the  charge  had  been  laid;  his  trial 
was  proceeded  with,  and  in  tes- 
tifying on  his  own  behalf  he  com- 
mitted the  perjuries  for  which  he 
was  indicted: — 

Held,  that  the  magistrate  had 
jurisdiction,  and  the  accused  gave 
his  evidence  in  a judicial  proceed- 
ing, within  the  meaning  of  sec.  171 
of  the  Code. 

(4)  There  being  no  informa- 
tion or  other  formal  record,  the 
charge  and  the  proceedings  there- 
on, so  far  as  material,  were  proved 
in  the  only  way  in  which  they 
were  capable  of  being  proved,  i.e., 
by  the  oral  evidence  of  the  magis- 
trate and  his  clerk,  each  speaking 
with  the  aid  of  his  notes  taken  at 
the  trial,  which  was  the  best  evi- 
dence possible  in  the  circum- 
stances, and  therefore  sufficient. 

Rex  V.  Drummond  (1905),  10 
O.L.R.  546,  distinguished.  Rex 
V.  Yaldon,  179. 

4 . Perj ury — I nformation — Suffi- 
ciency of — Perjury  Committed  on 
Prior  Trial— Production  of  Record 
— Expression  and  Demeanour  of 
Witnesses  and  Accused  on  both 
Trials  — Magistrate' s Decision 
Based  on.] — An  information,  after 
i setting  out  the  time  and  place, 

! charged  that  the  prisoner  ‘‘did 
! unlawfully  commit  perjury  at  the 
court  of  . . . police  magis- 

trate, on  his  trial  for  theft,  by 
swearing  to  the  effect  that  he  had 
been  authorised,  either  verbally 
' or  by  letter,  by  . . . the  Crown 
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timber  agent,  to  take  possession 
of  certain  poles  on  the  farm  of 
D.,  and  that  none  of  the  poles 
taken  by  him  were  the  poles  cut 
by  D.’’ 

Both  the  charge  for  theft 
and  that  for  perjury  came  be- 
fore the  same  police  magistrate 
and  were  tried  by  him  summarily. 
On  the  latter  trial — when  the 
prisoner  was  convicted  of  perjury 
— no  record  of  the  prior  trial  was 
produced  or  proved. 

The  decision  of  the  police  mag- 
istrate on  the  charge  for  perjury, 
as  stated  by  him,  was  not  based 
altogether  on  the  evidence,  but 
to  a greater  or  less  degree  on  the 
expression  and  demeanour  of  the 
witnesses,  and  especially  of  the 
accused  on  both  trials. 

On  a case  reserved,  submitting 
questions  as  to  the  above  for  the 
opinion  of  the  Court: — 

Held,  (1)  that  the  information 
was  sufficient,  the  offence  of  per- 
jury being  sufficiently  charged 
under  sec.  174  of  the  Criminal 
Code,  form  64  being  complied 
with,  and  all  averments  declared 
by  sec.  682  to  be  unnecessary, 
omitted;  (2)  that  whether  the 
property  alleged  to  be  taken  was 
under  or  above  $10,  under  secs. 
772,  778,  and  secs.  777,  782-3,  a 
formal  record  of  the  trial  for 
theft  was  essential,  and  should 
have  been  produced  and  proved, 
and  the  omission  to  do  so  in- 
validated the  conviction;  (3)  that 
the  police  magistrate  should  have 
.been  guided  by  the  evidence  be- 
fore him  on  the  trial  for  perjury, 
and  on  that  alone. 

Meredith,  J.A.,  declined  to 
answer  the  second  question  and 
dissented  as  to  the  answer  to  the 
third  question. 

The  conviction  was  therefore 
quashed  and  the  prisoner  dis- 
charged. Rex  V.  Legros,  425. 


[voL. 

I 5.  Unlaivf  ully  Solemnizing  Mar- 
riage—R.S.O.  1897,  ch.  162,  sec.  2 
(1) — Minister  of  Independent  Con- 
gregation — Qualification  — Ap- 
pointment— Ordination  — Convic- 
tion— Reserved  Case — Questions  of 
Fact  — Appeal  — Jurisdiction. ~\ — 
Certain  persons  met  and  professed 
to  form  themselves  into  an  inde- 
pendent church  or  congregation 
known  as  “The  First  Chinese 
Christian  Church,  Toronto,”  and 
appointed  the  defendant,  one  of 
their  number,  the  minister  of  the 
church.  At  a subsequent  meeting 
he  was  ordained  by  two  Congre- 
gationalist  ministers,  not  as  a 
Congregationalist  minister,  but  as 
a minister  of  a new  independent 
church : — 

Held,  that  he  was  not  a minister 
ordained  or  appointed  according 
to  the  rites  and  ceremonies  of  the 
church  or  denomination  to  which 
he  belonged,  within  the  meaning 
of  R.S.O.  1897,  ch.  162,  sec.  2, 
sub-sec.  1;  and,  the  above  facts 
appearing  upon  his  indictment 
and  trial  for  solemnizing  or  pre- 
tending to  solemnize  a marriage 
without  lawful  authority,  con- 
trary to  sec.  311  of  the  Criminal 
Code,  there  was  evidence  upon 
which  he  could  be  convicted;  and 
his  conviction  was  affirmed. 

Per  Moss,  C.J.O.,  that  where 
the  Judge  at  the  trial  states  a case 
for  the  opinion  of  the  Court  of 
Appeal,  the  case  comes  before  that 
Court  as  an  appeal,  within  the 
meaning  of  sec.  1017  of  the  Code, 
and  the  Court  has  the  right  to 
refer  to  the  evidence,  even  when 
it  is  not  made  a part  of  the  case. 

Per  Meredith,  J.A.,  that  the 
Court  of  Appeal  had  no  jurisdic- 
tion to  entertain  the  case,  the 
questions  reserved  for  the  opinion 
of  the  Court:  being  questions  of 
fact.  Rex  v.  Brovm,  197. 
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6.  Witness  at  Preliminary  Trial 
— Corrupt  Attempt  to  Dissuade 
from  Giving  same  Evidence  at 
Final  Trial — Mens  Rea — Criminal 
Code,  sec.  180  (a).] — Held,  Mere- 
dith, J.A.,  dissenting,  that  it  is 
an  offence  against  sec.  180  (a)  of 
the  Criminal  Code  to  attempt  to 
dissuade  a witness  by  corrupt 
means  from  giving  at  the  final 
trial  the  same  evidence  that  was 
given  by  him  at  a preliminary 
trial,  although  the  accused  hon- 
estly believes  that  the  evidence 
is  untrue,  and  although  his  object 
is  to  get  the  witness  to  tell  at  the 
final  trial  what  the  accused  be- 
lieves to  be  true.  Rex  v.  Silver- 
man,  248. 

See  Extradition — Intoxicat- 
ing Liquors. 


CROWN. 

See  Intoxicating  Liquors,  6. 


CROWN  CASE  RESERVED. 

See  Criminal  Law,  1,  5. 


CROWN  PATENT. 

Mining  Land  — Trespass  — 
Counterclaim  to  Set  aside  Patent 
for  Fraud,  Error,  or  Improvidence 
— Jurisdiction  of  High  Court — 
Parties—  Attorney-General  — Fiat 
— Con.  Rule  241 — Land  Tit  es  Act 
— Bond  Fide  Purchaser  for  Value 
without  N otice — Injunction — Dam- 
ages.]— In  all  cases  of  patents  for 
lands  issued  through  fraud  or  in 
error  or  improvidence,  the  High 
Court  has  power,  under  secs.  41 
and  42  of  the  Judicature  Act,  not- 
withstanding the  repeal  and  non- 
re-enactment in  terms  of  sec.  29 
of  R.S.O.  1877,  ch.  23,  in  an 
action  instituted  in  respect  of 


such  lands  situate  within  its  juris- 
diction, to  declare  such  patents 
to  be  void ; and  this  remedy  may 
be  accorded  in  an  action  by  a 
private  individual,  to  which  the 
Attorney-General  may  or  may 
not  be  a party,  but  to  the  institu- 
tion of  which  his  consent  is  not 
necessary.  The  operation  of  Con. 
Rule  241  may  properly  be  con- 
fined to  cases  in  which  it  may  be 
necessary  to  resort  for  remedy 
to  a writ  of  scire  facias. 

In  an  action  to  restrain  the  de- 
fendants from  trespassing  or  min- 
ing upon  or  removing  ore  from  a 
small  parcel  of  land  in  a mining 
district,  the  defendants  disputed 
the  plaintiffs’  title  and  asserted 
title  in  themselves  as  assignees 
of  the  mining  claim  of  one  C., 
comprising  the  parcel  in  dispute. 
The  defendants  also  counter- 
claimed, alleging  inadvertence, 
omission,  or  mistake,  and  claim- 
ing a declaration  that  the  letters 
I patent  obtained  by  the  plaintiffs 
did  not  give  them  the  title  to  the 
I parcel  in  dispute,  or  that,  if  they 
did,  the  letters  patent  should  be 
repealed,  in  so  far  as  the  parcel 
in  question  was  concerned,  and 
an  injunction  and  damages: — 

Held,  that  the  matter  set  up  by 
I the  defendants  in  their  counter- 
I claim  would  properly  form  the 
[ subject  of  an  action  which  might 
have  been  instituted  by  the  de- 
fendants, without  obtaining  the 
Attorney-General’s  fiat  or  his  con- 
sent in  any  other  form,  in  respect 
of  the  patent  for  land  granted  by 
tthe  Crown  to  the  plaintiffs;  and, 

I that  being  so,  the  counterclaim 
I was  maintainable  in  this  action, 

I without  the  necessity  of  adding 
I the  Attorney-General  as  a party 
i or  of  obtaining  his  fiat  or  consent. 

1 Held,  however,  upon  the  evi- 
dence, that  the  plaintiff  E.,  who 
' acquired  the  interests  of  the 
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original  plaintiffs  in  the  land  in 
question  pendente  lite,  did  so  for 
value  and  without  notice  of  the 
action  or  counterclaim,  and  there- 
fore, having  regard  to  the  pro- 
visions of  the  Land  Titles  Act, 
under  which  the  plaintiffs’  title 
was  registered,  the  plaintiff  E. 
was  in  the  position  of  a registered 
purchaser  for  valuable  considera- 
tion without  notice,  and  the  relief 
sought  by  the  counterclaim  could 
not  be  granted  as  against  him; 
the  right  to  an  injunction  followed 
upon  his  ownership  of  the  land; 
but  neither  he  nor  his  co-plaintiffs 
were  entitled  to  damages. 

Judgment  of  Teetzel,  J., 
varied.  Farah  v.  Glen  Lake  Min- 
ing Co.,  1. 

See  Water  and  Watercourses. 


DAMAGES. 

See  Company,  2 — Crown  Pat- 
ent. 


DEBENTURES. 

See  Company,  1. 


DEED. 

See  Fraudulent  Conveyance. 


DEFAMATION. 

See  Contempt  of  Court. 


DEPARTMENTAL  STORE. 

^See  Assessment  and  Taxes. 


DEPUTY  RETURNING 
OFFICER. 

See  Parliamentary  Elec- 
tions, 3. 


[vOL. 

DESTRUCTION  OF  LIQUORS. 

See  Intoxicating  Liquors,  2. 


DEVISE. 

See  Will,  1. 


DIRECTORS. 

See  Company,  1. 


DISCOVERY. 

See  Bankruptcy  and  Insol- 
vency— Particulars. 


DIVISION  COURTS. 

See  Appeal,  2. 


DIVISIONAL  COURT  OF 
HIGH  COURT. 

See  Appeal,  2. 


DOMINION  CONTROVERTED 
ELECTIONS  ACT. 

See  Parliamentary  Elec- 
tions, 1. 


DOMINION  RAILWAY  ACT. 

See  Railway. 


EASEMENT. 

See  Railway,  2 — Way. 


ELECTION. 

See  Judgment,  1 — Sale  of 
Goods. 


ELECTIONS. 

See  Intoxicating  Liquors — 
Municipal  Corporations,  1 — 
Parliamentary  Elections. 
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ELECTRIC  WIRES. 

See  Contribution  or  Indem- 
nity. 


EVIDENCE. 

See  Criminal  Law,  3,  4,  6 — 
Intoxicating  Liquors,  1,  4,  6,  7, 
14 — Mines  and  Minerals — Par- 
ticulars— Will,  2. 


EXAMINATION  OF 
INSOLVENT. 

See  Bankruptcy  and  Insol- 
vency. 


EXCHANGE  OF  LANDS. 

See  Fraudulent  Conveyance. 


EXECUTION. 

See  Costs. 


EXECUTION  OF  WILL. 

See  Will,  2. 


EXECUTORS  AND 
ADMINISTRATORS. 

See  Insurance,  1. 


EXTRADITION. 

Bribery  — Retroactive  Legisla- 
tion-Treaty]— The  prisoner,  who 
was  the  assistant  city  engineer  of 
a city  in  the  State  of  Ohio,  U.S., 
with  the  supervision  over  certain 
of  the  streets,  which  were  being 
improved  by  a firm  of  contractors, 
accepted  from  the  firm  the  sum  of 
$50  for  the  purpose  of  influencing 
him  in  his  work  of  supervision: — 
Held,  that  the  offence  did  not 
amount  to  bribery  at  common  law, 
where  it  could  only  be  predicated 
of  a reward  given  to  a Judge  or 


other  person  concerned  in  the 
public  administration  of  justice; 
but  that  it  constituted  bribery 
under  the  laws  of  the  State  of 
Ohio,  as  well  as  under  sub-sec. 
(c)  of  sec.  161  of  the  Criminal 
Code,  R.S.C.  1906,  ch.  146. 

The  crime  of  bribery  was  not 
included  in  the  list  of  offences  con- 
tained in  the  extradition  treaty 
of  1889,  nor  in  that  of  1890,  but 
by  art.  1 of  the  treaty  of  1907  it 
was  added  to  such  list,  and  was 
by  art.  2 to  be  considered  as  an 
integral  part  thereof,  and  as  if  the 
original  list  of  crimes  had  com- 
prised the  additional  crimes  speci- 
fied in  art.  1. 

The  offence  here  was  committed 
before  the  coming  into  force  of 
the  treaty  of  1907: — 

Held,  that  art.  2 had  a retro- 
active effect,  and,  notwithstanding 
that  the  offence  was  committed 
before  the  coming  into  force  of 
the  treaty  of  1907,  the  offence  of 
bribery  was  to  be  treated  as  if 
originally  in  the  list  of  offences 
contained  in  the  treaty  of  1889, 
and  therefore  came  within  the 
treaty ; and  that  the  prisoner  was 
extraditable.  In  re  Cannon,  352. 


FIDELITY  BOND. 

See  Insurance,  3. 


FIRE  INSURANCE. 

See  Insurance,  2. 


FOREIGN  ADMINISTRATOR. 

See  Insurance,  1. 


FOREIGN  JUDGMENT. 

See  Judgment. 
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FORFEITURE. 

See  Company,  2 — Insurance,  1. 


FORUM. 

See  Parliamentary  Elec- 
tions. • 


FRAUD. 

See  Judgment,  2. 


FRAUDULENT  CONVEYANCE. 

Exchange  of  Lands — Creditors^ 
Action  to  Set  aside — Judgment 
. against  Debtor  Defendant — Subse- 
quent Registration  of  Conveyance 
to  him — Vacating  Registration. ~\ — 
The  defendants  A.  and  B.  ex- 
changed lands  by  contemporane- 
ous conveyances,  and  the  plaintiff, 
suing  on  behalf  of  himself  and  all 
other  creditors  of  A.,  brought 
action  to  set  aside  the  conveyance 
of  A.’s  lands  to  B.  The  trial 
Judge  found  that  the  conveyance 
of  A.’s  lands  to  B.  was  fraudulent 
and  void  as  against  A.’s  creditors, 
and  ordered  that  it  should  be  set 
aside  and  the  lands  revested  in  A. 
for  the  benefit  of  his  creditors,  but 
refused  to  make  any  direction  as 
to  the  lands  conveyed  by  B.  to  A. 
The  conveyance  of  the  last  men- 
tioned lands  was  subsequently 
registered  by  the  plaintiff^s  solic- 
itor, and  it  was  contended  that 
the  plaintiff  was  also  entitled  to 
claim  the  proceeds  of  the  property 
thereby  conveyed: — 

Held,  that  the  registration  of 
the  deed  of  B.^s  lands  to  A.  should 
be  vacated  and  the  lands  revested 
in  B.  free  and  clear  of  any  cloud 
thereon  caused  by  the  registration 
of  the  deed. 

Judgment  of  Riddell,  J.,  at  the 
trial,  varied.  Pringle  v.  Olshinet- 
sky,  38. 


GUARANTY. 

See  Husband  and  Wife,  2 — 
Insurance,  3. 


HABEAS  CORPUS. 

See  Intoxicating  Liquors,  1,6. 


HIGH  COURT  OF  JUSTICE. 

See  Appeal,  2 — Crow^n  Pat- 
ent. 


HUSBAND  AND  WIFE. 

1.  Alimony — Interim  Disburse- 
ments—Counsel  Fee — Undertaking 
— Practice.] — Where  the  counsel 
to  be  engaged  is  not  the  solicitor 
for  the  plaintiff  or  his  partner,  it 
is  proper  that  a counsel  fee  should 
be  allowed  to  the  plaintiff  as  part 
of  her  prospective  disbursements 
to  be  paid  by  the  defendant  in  an 
action  for  alimony;  and  in  this 
case  an  order  was  made  before  the 
trial  for  payment  of  a fee  of  $40, 
upon  the  undertaking  of  the  plain- 
tiff’s solicitor  that  he  would  not 
himself  act  as  counsel  at  the  trial, 
and  that  he  would  account  for 
any  portion  of  such  sum  of  $40 
not  actually  and  properly  dis- 
bursed by  him  for  counsel  fee. 

Gallagher  v.  Gallagher  (1897), 
17  P.R.  575,  followed.  Cowie  v. 
Cowie,  44. 

2.  Separate  Estate  — Guarantee 
by  Wife  of  Husband’s  Liability- 
Independent  Advice — Conveyance 
by  Wife  in  Satisfaction  of  Liabil- 
ity.]—A customer  of  the  defend- 
ants, wishing  to  obtain  further 
advances  for  a company  in 
which  he  had  largely  invested, 
offered  his  wife’s,  the  plaintiff’s, 
name  as  guarantor.  She,  at 
her  husband’s  suggestion  and 
request,  signed  a guarantee  for 
a large  amount,  and,  in  con- 
sideration of  so  doing,  was  given 
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certain  shares  in  the  company,  of 
which  their  son  was  manager, 
which  shares,  however,  were  ap- 
parently of  no  real  value.  Subse- 
quently she  increased  the  amount 
of  her  guarantee,  and  also  as- 
signed certain  mortgages  to  the 
defendants,  and  mortgaged  all 
her  real  estate  to  them.  In  1904, 
with  full  knowledge  of  what  was 
then  the  situation,  she  surrendered 
to  the  defendants  all  her  real  and 
personal  property  in  settlement 
of  her  guarantee,  and  the  defend- 
ants discharged  her  husband  from 
all  liability.  On  the  strength  of 
this  settlement,  the  defendants 
changed  their  position  in  many 
respects.  The  plaintiff  was  a 
woman  of  intelligence,  but  of  no 
experience  in  business  matters, 
and  at  the  time  she  signed  the 
guarantee  in  1896  she  had  a very 
imperfect  knowledge  of  her  hus- 
band’s affairs.  She  took  no  inde- 
pendent advice,  and  stated  at  the 
trial  of  this  action  that  she  would 
have  refused  to  do  so,  and  alleged 
that  she  was  in  no  way  under  the 
control  of  her  husband,  and  had 
been  in  no  way  misled  by  him, 
but  had  exercised  her  own  free 
will  throughout.  There  was  no 
element  of  fraud  or  bad  faith  in 
the  transactions  in  question,  but, 
on  the  contrary,  the  most  abso- 
lute fair  dealing  by  all  concerned. 

On  the  question  of  her  liability, 
although  she  had  acted  without 
independent  advice,  the  Court 
was  evenly  divided,  and,  as  a 
result,  the  appeal  of  the  plaintiff 
was  dismissed,  and  the  judgment 
of  Mabee  J.,  at  the  trial,  dismiss- 
ing the  action,  which  was  for  a 
declaration  that  the  guarantees 
and  transfers  of  her  property  were 
not  binding  on  her,  was  affirmed. 
Stuart  V.  Bank  of  Montreal,  436. 

See  Ckiminal  Law,  5. 
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HYDRO-ELECTRIC  POWER 
COMMISSION. 

See  Municipal  Corporations, 

2. 


ICE. 

See  Negligence. 


INDEMNITY. 

See  Banks  and  Banking,  2 — 
Contribution  or  Indemnity — 
Insurance,  3. 


INDEPENDENT  ADVICE. 

See  Husband  and  Wife,  2. 

INDIAN. 

See  Criminal  Law,  1. 


INFANT. 

Legacy — Payment  at  Age  of  18  — 
Payment  into  Court — Payment  out 
— Discharge — Official  Guardian.] — 
Notwithstanding  a direction  in  a 
will  that  a legacy  is  to  be  paid  to 
a legatee  when  she  reaches  the 
age  of  eighteen,  the  executor  is 
not  bound,  in  the  absence  of  a 
provision  that  the  infant’s  dis- 
charge shall  be  sufficient,  to  pay 
the  legacy  to  her  upon  her  attain- 
ing that  age;  but  there  is  no 
reason  for  applying  the  rule  where 
the  legacy  is  in  the  hands  of  the 
Court,  no  discharge  being  in  that 
case  required;  and  in  a proper 
case  an  order  will  be  made  for 
payment  out  to  the  infant  upon 
her  attaining  that  age,  with  the 
privity  of  the  official  guardian. 
Re  Robertson,  568. 

See  Intoxicating  Liquors,  12. 
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INJUNCTION. 

See  Crown  Patent. 


INSOLVENCY. 

See  Bankruptcy  and  Insol- 
vency. 

INSURANCE. 

1.  Accident  Insurance — Condi- 
tion Limiting  Time  for  Proofs  of 
Loss — Requirement  of  Immediate 
Notice — Foreign  Administrator — 
Relief  from  Forfeiture — Jurisdic- 
tion— Judicature  Act,  R.S.O.  1897, 
chJ5l,  sec.  57,  sub-sec.  3.] — A con- 
dition in  a personal  accident  in- 
surance policy  provided  that  ^im- 
mediate written  notice  with  full 
particulars  and  full  name  and 
address  of  insured  's  to  be  given 
to  the  company  at  Toronto  of  any 
accident  and  injury  for  which 
claim  is  made.  Unless  affirmative 
proof  of  death,  loss  of  limb,  or 
sight,  or  duration  of  disability, 
and  of  their  being  the  approximate 
result  of  external  violent  and 
accidental  means,  is  so  furnished 
within  thirteen  months  from  the 
time  of  such  accident,  no  claim 
based  thereon  shall  be  valid.’’ 

An  appeal  from  the  judgment 
of  Boyd,  C.,  at  the  trial,  in  favour 
of  the  plaintiff,  the  administrator 
of  the  insured,  for  the  amount  of 
the  policy,  was  allowed,  where, 
although  written  notice  of  the 
killing  of  the  insured  by  a railway' 
train  and  the  time  when  and  the 
place  where  he  was  killed  was 
given,  as  required  by  the  above 
condition,  affirmative  proof  of 
death  and  of  its  being  the  approx- 
imate result  of  external  violent 
and  accidental  means  within  thir-  ^ 
teen  months  from  the  time  of  the 
accident,  was  not  furnished,  as 
required  by  the  same  condition : — 


[voL. 

Held,  by  Moss,  C.J.O.,  and 
Meredith,  J.A.,  that  the  notice 
and  proof  required  in  this  con- 
dition were  two  separate  and 
distinct  things,  and,  although  proof 
may  amount  to  notice,  mere  notice 
is  not  proof. 

The  condition  was  reasonable, 
and  neither  under  sec.  57,  sub-sec. 
3,  of  the  Judicature  Act,  R.S.O. , 
1897,  ch.  51,  which  empowers  the 
High  Court  to  relieve  against 
penalties  and  forfeitures,  nor 
otherwise,  was  there  power  to  re- 
lieve against  the  consequences  of 
non-compliance  with  its  provis- 
ions. 

Per  Boyd,  C.,  and  Moss,  C.J.O. : 
— If  a foreign  administrator  of  a 
deceased  person  brings  action  in 
this  Province  for  money  to  which 
the  latter  was  entitled,  and  pend- 
ing proceedings  obtains  ancillary 
letters  here,  the  title  thus  ob- 
tained relates  back  to  the  issue 
of  the  writ  and  supports  the  ac- 
tion. 

Per  Boyd,  C.  : — ''Immediate  no- 
tice” in  the  above  condition  means 
reasonably  expeditious  notice. 
Johnston  v.  Dominion  of  Canada 
Guarantee  and  Accident  Insurance 
Co.,  462. 

2.  Fire  Insurance  — Statutory 
Condition  10  (/)  — ^‘Gasoline 

Stored  or  Kept  in  the  Building  In- 
sured”— Insurance  Act,  sec.  171 
(1) — Proofs  of  Loss — Bona  Fides 
— Absence  of  Fraud  — Statutory 
Condition  8 — Prior  Insurance  not 
Disclosed — Insurance  Effected  by 
Mortgagee  without  Knowledge  of 
Plaintiff  — Subsequent  Insurance 
not  Disclosed — Implied  Assent — 
Assignment  of  Insurance  Moneys — 
Adding  Assignee  as  Party  Plaintiff 
ab  Initio — Order  Made  at  Trial — 
Discretion — Statutory  Condition  22 
— Limitation  of  Actions.] — (1)  The 
words  "stored”  and  "kept”  in 
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statutory  condition  No.  10  (/), 
exempting  a fire  insurance  com- 
pany from  liability  for  loss  or 
damage  occurring  while  gasoline 
(amongst  other  things)  is  ^‘stored 
or  kept’^  in  the  building  insured 
or  containing  the  property  in- 
sured, unless  permission  is  given 
in  writing,  should  be  read  to- 
gether, and,  so  read,  they  in- 
dicate the  continuous  habitual 
storage  or  keeping  of  an  article, 
pointing  to  a dealing  in  such 
article  or  having  a storehouse 
therefor;  and  in  these  cases  the 
procuring  by  a tenant  and  servant 
of  the  plaintiff,  for  his  own  use 
and  purposes,  of  one  half-gallon 
of  gasoline,  which  he  kept,  without 
the  plaintiff’s  knowledge,  in  the 
part  of  the  insured  premises 
which  he  held  as  tenant  of  the 
plaintiff,  was  not  '^storing  or 
keeping”  gasoline  within  the 
meaning  of  the  condition.  Mit- 
chell V.  City  of  London  Assurance 
Co.  (1888),  15  A.R.  262,  followed. 

(2)  In  actions  upon  fire  insur- 
ance policies,  one  of  the  defences 
was  that  the  proofs  of  loss  were 
defective,  and  were  not  com- 
pleted before  actions  brought: — 

Held,  upon  the  facts,  that  the 
case  was  one  for  the  application 
of  sec.  171  (1)  of  the  Insurance 
Act,  R.S.O.  1897,  ch.  203,  the 
trial  Judge  having  found  good 
faith  and  absence  of  fraud  on  the 
plaintiff’s  part. 

(3)  The  defence  of  prior  insur- 
ance not  disclosed  by  the  plaintiff 
when  making  his  application  for 
insurance  was  rested  upon  the 
fact  that  a mortgagee  of  the 
premises  had,  without  the  know- 
ledge of  the  plaintiff,  insured  his 
(the  mortgagee’s)  interest,  and 
that,  after  the  fire,  he  was  paid 
the  amount  of  the  policy: — 

Held,  that  statutory  condition 
No.  8 does  not  apply  to  policies 


effected  by  others  without  the 
knowledge  of  the  insured;  the 
failure  to  refer  to  it  in  the  proofs 
of  loss  was  no  breach  of  the  con- 
dition; and  there  was,  as  found, 
no  fraudulent  or  improper  design. 

(4)  In  respect  of  the  defence  of 
subsequent  insurance  not  dis- 
closed, it  appeared  that  an  addi- 
tional insurance  of  $1,000  was 
placed  upon  the  building  by  one 
of  the  defendant  companies,  to 
last  for  thirty  days,  if  not  sooner 
determined.  The  company  did 
not  determine  the  risk  within  the 
thirty  days,  but  in  correspondence 
with  their  agent  expressed  their 
willingness  to  continue  it  in  the 
form  of  a policy  at  a three  per 
cent,  rate  of  premium.  But  before 
the  instruction  reached  the  agent 
the  thirty  days  had  expired;  and 
on  the  day  after  the  expiry  the 
plaintiff,  not  having  heard  of  the 
company’s  intention,  effected  an 
insurance  for  the  same  amount 
with  another  company,  to  whom, 
it  was  conceded,  no  reasonable 
objection  could  be  made,  and 
notice  was  sent  to  the  defendant 
company,  but  before  it  reached 
them  the  fire  occurred: — - 

Held,  that  the  fair  conclusion 
was  that  the  defendant  company 
were  willing  that  the  plaintiff 
should  place  further  insurance  on 
the  building  to  the  extent  of 
$1,000,  and  by  their  own  interim 
receipt  consented  to  his  doing  so, 
and  that  the  insurance  with  the 
other  company  was  merely  taken 
in  substitution  for  the  interim  in- 
surance already  assented  to — 
there  being  no  pretence  that  there 
was  any  ground  other  than  the 
question  of  premium  for  non- 
continuance of  the  risk  by  the 
defendants.  Mutchmor  v.  Water- 
loo Mutual  Fire  Insurance  Co. 
(1902),  4 O.L.R.  606,  applied  and 
followed. 
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5.  The  fire  took  place  on  the 
4th  September,  1906.  On  the  15th 
November,  1906,  the  plaintiff 
assigned  to  a bank  (his  creditors) 
all  his  '‘right,  title,  and  interest  in 
or  to  any  money  which  is  or  may 
become  payable  to  him”  under 
and  by  virtue  of  the  policies  in 
question  and  others,  and  author- 
ised "the  said  bank  to  give  a 
good  discharge  to  the  said  insur- 
ance companies.”  No  notice  of 
this  assignment  was  ever  given 
to  the  insurance  companies,  and 
the  insurance  companies  had  no 
knowledge  of  it  until  long  after 
the  commencement  of  the  actions. 
At  the  trial  (October,  1907),  the 
bank  were  added  as  plaintiffs  by 
order  of  the  trial  Judge  ah  initio 
and  nunc  'pro  tunc.  About  the  20th 
November,  1906,  the  plaintiff 
assigned  to  another  creditor  one 
of  the  policies  in  question,  but 
expressly  on  the  condition  that 
the  bank  would  relinquish  their 
claim,  which  they  did  not  do: — 
Held,  that  at  the  time  of  the 
commencement  of  the  actions  the 
plaintiff  had  an  interest  in  the 
insurances,  and  the  actions  were, 
therefore,  not  nullities,  but  were 
at  most  defectively  constituted. 
The  bank,  not  having  notified 
the  defendants  of  the  assignment, 
and  being  aware  of  the  institution 
of  the  actions,  could  not  have  been 
heard  to  complain  if  the  de- 
fendants had  allowed  them  to  be 
carried  to  an  end,  and  had  paid  in 
accordance  with  the  judgment 
pronounced;  but  the  defendants 
having  raised  at  the  trial  the 
question  of  the  constitution  of 
the  action,  and  the  bank  having, 
in  the  discretion  of  the  trial  Judge, 
been  joined  as  a plaintiff,  there 
was  no  reason  for  withholding  the 
benefit  of  the  proceedings  from 
the  beginning.  The  trial  Judge, 
in  the  exercise  of  his  discretion, 


saw  no  reason  for  imposing  terms; 
no  substantial  injustice  to  the 
defendants  had  been  occasioned 
thereby,  and  his  discretion  should 
not  be  interfered  with.  And, 
although  the  bank  were  not  made 
parties  until  more  than  a year 
after  the  loss  occurred,  their 
remedies  were  not  barred  by 
statutory  condition  No.  22.  The 
other  assignment  was  subject  to 
the  consent  of  the  bank,  which 
was  not  given,  and  the  defendants 
had  notice  of  that  fact;  and  their 
dealings  with  the  assignee  could 
not  afford  any  answer  to  the 
actions. 

Judgment  of  Riddell,  J., 
affirmed.  Tho'mpson  v.  Equity 
Fire  Insurance  Co.,  Tho'mpson  v. 
Standard  Mutual  Fire  'Insurance 
Co.,  214.^ 

3.  Guarantee  Policy — Employer 
and  Employee — Bank  Officials — 
Duty  and  Responsibility  of — Tel- 
lers Cash  — Examination  and 
Checking  of — Proximate  Cause — 
Expenses  of  Following  Defaidter — 
Right  to  Deduct  from  Sum  Re- 
covered — Indemnity  — Subroga- 
tion.]— The  defendants,  a guaran- 
tee company,  gave  the  plaintiff 
bank  a bond  whereby  they  agreed 
to  indemnify  the  plaintifts  to  the 
extent  of  $5,000  in  the  case  of 
a paying  teller,  and  of  $6,000  in 
the  case  of  an  accountant  of  the 
bank,  against  ‘‘all  and  any  pecun- 
iary loss  sustained  by  the  plain- 
tiffs directly  occasioned  by  dis- 
honesty or  negligence  or  through 
disobedience  of  direct  and  positive 
instructions  on  the  part  of  those 
persons  in  connection  with  their 
duties  in  the  plaintiffs’  service 
. . .”  The  bond  also  contained 

a provision  whereby  the  defend- 
ants were  exempted  from  liability 
for  acts  or  .omissions  of  any  em- 
ployee in  pursuance  of  any  in- 
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structions  received  by  him  from 
the  employer  or  a superior  officer, 
or  for  mere  errors  of  judguient  or 
bond  fide  mistake  on  the  part  of 
the  employee — also  a provision 
requiring  the  plaintiffs  when  re- 
quired by  the  defendants,  and  at 
their  cost,  to  assist  them  in  every 
way  in  bringing  to  justice  any 
employee  for  a criminal  offence 
Entailing  loss  upon  the  employer, 
and  procuring  the  reimbursement 
to  the  defendants  by  the  default- 
ing employee  or  his  estate  of  any 
money  paid  by  or  recoverable 
from  the  defendants  by  reason  of 
such  defalcation. 

On  a Saturday  the  teller  stole 
from  the  plaintiffs  a large  sum  of 
money,  and  absconded  from  Can- 
ada. The  moneys  were  properly 
in  his  custody  until  the  close  of 
the  day,  when  it  was  his  duty  to 
deposit  them,  along  with  the 
other  moneys  and  securities  in  his 
possession,  in  the  bank  vault, 
having  first  submitted  his  cash 
to  examination  and  checking  by 
the  accountant,  whose  duty  it 
was  to  perform  this  office,  in  the 
absence  of  or  by  the  direction  of 
the  manager.  On  the  day  in 
question  the  accountant  certified 
to  the  correctness  of  the  teller’s 
statement,  in  which  the  stolen 
money  was  included.  Its  absence 
was  discovered  on  the  opening  of 
the  teller’s  cash  box  on  the  follow- 
ing Monday,  the  teller  having 
taken  it  with  him  when  he  left 
the  bank  on  Saturday.  No  steps 
were  taken  by  the  defendants  to- 
wards following  or  apprehending 
the  teller,  but  the  plaintiffs,  with- 
out communication  with  the  de- 
fendants, took  active  steps  and 
finally  succeeded  in  apprehending 
him  and  recovering  from  him  a 
large  part  of  the  stolen  money. 
In  so  doing  they  incurred  expenses 
to  a large  amount  which  they 


claimed  to  be  entitled  to  deduct 
from  the  recovered  money,  and 
to  hold  the  defendants  responsible 
for  the  deficiency,  after  making 
such  deduction,  up  to  the  amount 
in  which  the  defendants  were 
liable  in  respect  of  both  officials : — 

Held,  (1)  that  the  loss  of  the 
money  was  'Mirectly  occasioned,” 
not  merely  by  the  dishonesty  of 
the  teller,  but  also  by  the  negli- 
gence of  the  accountant,  and  that 
the  defendants  were  therefore 
liable  under  their  bond  in  respect 
of  both. 

Baxendale  v.  Bennett  (1878),  3 
Q.B.D.  '525,  distinguished. 

(2)  The  contract  between  the 
parties  was  in  effect  one  of  in- 
demnity, and  the  plaintiffs  were 
therefore  entitled  to  deduct  all 
such  reasonable  expenses  as  were 
incurred  by  them  in  recovering 
the  money,  from  the  amount  re- 
covered from  the  teller,  and  were 
only  bound  to  account  to  the  de- 
fendants for  the  surplus  after 
such  deduction. 

Application  of  the  doctrine  of 
subrogation  to  guarantee  insur- 
ance. 

Hatch  Mansfield  & Co.  v. 
Weingott  (1906),  22  Times  L.R. 
366,  followed. 

Judgment  of  Mabee,  J., 
affirmed.  Crown  Bank  v.  London 
Guarantee  and  Accident  Co.,  95. 


INTEREST. 

See  Appeal,  3. 


INTOXICATING  LIQUORS. 

1.  Conviction  — Commitment  — 
Habeas  Corpus — Proceedings  An- 
terior to  Conviction — Liquor  Lic- 
ense Act — Second  Offence — Admis- 
sion of  Previous  Offence — Record — 
Magistrate^ s Minute — Uncertainty 
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— Discharge  of  Prisoner — Exces- 
sive Penalty — Power  to  Amendi\ — 
Although  a conviction  on  its  face 
appears  sufficient  to  support  the 
commitment  of  the  defendant, 
the  Court  will,  on  the  return  of  a 
habeas  corpus,  examine  the  pro- 
ceedings anterior  to  the  conviction 
to  see  if  they  warrant  his  deten- 
tion, and,  if  they  do  not,  will 
order  his  discharge. 

Regina  v.  St.  Clair  (1900),  27 
A.R.  308,  followed. 

The  defendant  was  convicted 
on  the  15th  September,  1908,  for 
selling  liquor  without  a license; 
the  conviction  recited  that  the 
defendant  had  been  convicted  on 
the  17th  October,  1907,  of  having 
unlawfully  sold  liquor  without  a 
license;  and  the  punishment  ad- 
judged was  imprisonment  for  four 
months  without  hard  labour— the 
statutory  penalty  for  a second 
offence.  The  only  record  in  the 
proceedings  in  respect  to  any 
previous  conviction  was  con- 
tained in  an  indorsement  upon 
the  information  in  the  handwrit- 
ing of  the  magistrate,  as  follows: 
“The  defendant  makes  a state- 
ment that  he  was  convicted  of 
selling  between  4 Oct.  and  14 
Oct.,  1907,  and  I find  the  with- 
in charge  a second  offence  for 
selling.  I commit  the  defendant 
to  the  county  gaol  for  four  months 
without  hard  labour:” — 

Held,  that  sub-sec.  6 of  sec.  101 
of  the  Liquor  License  Act,  R.S.O. 
1897,  ch.  245,  requires  that  the 
subsequent  offence  and  the  earlier 
offence  shall  each  be  an  offence  in 
contravention  of  one  of  the  sec- 
tions numbered  49,  50,  51,  52, 
or  72,  or  an  offence  against  some 
other  section  for  which  no  penalty 
is  provided  except  by  sec.  86. 
The  admission  as  recorded  might 
mean  that  the  defendant  had 
previously  been  convicted  of  an 
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offence  against  sec.  78  (2)  or 
against  sec.  124  (1),  or  of  selling 
on  licensed  premises  in  prohibited 
hours;  proof  or  the  admission  of 
a former  conviction  for  any  of 
these  offences  would  not  warrant 
a later  conviction  under  sec.  72 
being  treated  as  a second  offence 
under  sub-sec.  6 of  sec.  101;  and 
this  fact  sufficed  to  render  the 
admission  of  the  accused  as  re- 
corded by  the  magistrate  so  un- 
certain that  it  was  inadequate  to 
sustain  his  conviction  as  for  a 
second  offence;  and  he  should  be 
discharged  from  custody  under 
the  commitment. 

Semhle,  that  the  Court  had  no 
power  to  amend  the  conviction 
by  substituting  the  maximum 
penalty  prescribed  by  sec.  72  for 
a first  offence.  Rex  v.  Simmons, 
239. 

2.  Destruction  under  Magistrate's 
Order — Liquor  License  Act — Pro- 
prietary Medicines — 61  Viet.  ch. 
30,  secs.  2,  3 (0.) — Police  Officers 
— Oral  Direction  of  Magistrate — 
Bona  Fides — Reasonable  and  Prob- 
able Cause — Absence  of  Malice — 
Notice  of  Action — Costs  of  Action — 
R.S.O.  1897,  ch.  88,  sec.  22.]— The 
plaintiffs  were  on  the  9th  July, 
1906,  convicted  by  a magistrate 
of  keeping  intoxicating  liquors  for 
sale  without  license,  contrary  to 
the  Liquor  License  Act.  The  con- 
viction was  not  formally  drawn 
up  and  signed  until  the  25th  Oc- 
tober, 1906,  when  it  was  made 
part  of  the  return  to  a writ  of 
certiorari.  The  conviction  as 
returned  contained  a declaration 
that  a large  quantity  of  hquor 
found  on  the  plaintiffs’  premises, 
including  portions  alleged  by  the 
plaintiffs  to  be  proprietary  medi- 
cines, should  be  forfeited,  and  an 
order  and  direction  to  the  de- 
fendants, who  were  police  officers. 
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to  destroy  the  liquor  and  the 
vessels  containing  it.  This  direc- 
tion was  given  orally  at  the  time 
of  the  conviction,  and  was  acted 
upon  by  the  defendants  about 
three  weeks  later.  On  the  10th 
December,  1906,  the  order  for  the 
destruction  of  the  portions  of  the 
liquor  alleged  to  be  medicines 
was  quashed  by  an  order  of  the 
High  Court  of  Justice.  In  an 
action  for  damages  for  the  de- 
struction of  those  portions: — 

Held,  (1)  upon  the  evidence, 
that  the  liquors  in  question  came 
within  the  protection  of  secs.  2 
and  3 of  61  Viet.  ch.  30  (O.),  as 
proprietary  medicines  or  medicine 
wines. 

, (2)  That  in  destroying  the 
liquors  in  question  the  defendants 
in  good  faith  believed  they  had 
the  right  to  do  so  in  their  capacity 
as  police  officers,  and  it  was  their 
duty  to  obey  the  direction,  though 
merely  oral,  of  the  police  magis- 
trate. 

(3)  That  the  goods  being  in  the 
custody  of  the  law,  and  under  the 
jurisdiction  of  the  magistrate,  and 
the  destruction  being  a ministerial 
act,  there  was  no  necessity,  in  the 
absence  of  statutory  requirement 
or  other  authority,  for  the  direc- 
tion to  the  police  officers  to  be 
in  writing. 

(4)  That  the  defendants  had 
reasonable  and  probable  cause  to 
believe  that  they  had  the  right 
to  destroy  the  liquors  in  question, 
and  no  malice  on  their  part  was 
shewn. 

(5)  That  the  notice  of  action 
was  sufficient,  as  the  defendants, 
according  to  their  own  evidence, 
understood  the  nature  of  the 
complaint  and  when  and  where 
the  act  complained  of  happened. 

(6)  That,  in  view  of  the  pro- 
visions of  H.S.O.  1897,  ch.  88, 
sec.  22,  the  successful  defendants 


could  not  be  deprived  of  their 
costs  of  the  action,  and  were  en- 
titled thereunder  to  costs  as  be- 
tween solicitor  and  client. 

Arscott  V.  Lilley  (1887),  14  A.R. 
283,  followed. 

Bostock  V.  Ramsey  Urban  Dis- 
trict Council,  [1900]  1 Q.B.  357, 
[1900]  2 Q.B.  616,  distinguished. 
Ing  Kon  v.  Archibald,  484. 

3.  Hotel  Keeper — Sale  of  Three- 
gallon  Keg  of  Beer — Pretended  Sale 
of  one  Quart  at  a Time.] — A person 
brought  a three  gallon  keg  to  the 
defendant’s  hotel  to  be  filled  with 
beer,  and  was  informed  by  the 
defendant,  who  held  a ^Havern 
license,”  that  he  could  not  sell 
more  than  a quart  at  a time. 
The  keg  was  taken  into  a room 
adjoining  the  bar-room,  and  a 
little  less  than  a quart  of  beer 
drawn  off  and  poured  into  the 
keg,  and  this  was  repeated  until 
the  keg  was  filled : — 

Held,  that  this  was  a sale  by  the 
defendant  of  three  gallons  and  not 
of  a quart  at  a time,  as  authorised 
by  his  license;  and  that  the 
ofence  came  within  sec.  49  of  the 
Liquor  License  Act,  H.S.O.  1897, 
ch.  245,  namely,  for  selling  other- 
wise than  as  permitted  by  his 
license. 

Order  of  a county  court  Judge 
quashing  a conviction  by  a police 
magistrate  set  aside,  and  convic- 
tion restored.  Rex  v.  Lamphier 
and  Orr,  244. 

4.  Liquor  License  Act — Impris- 
onment under  Several  Warrants — 
Consecutive  Terms  of  Imprison- 
ment— Power  to  Amend  Convic- 
tions and  Warrants — Shorthand 
Reporter’s  Notes — Power  of  Coun- 
sel to  Accept,  as  Final  — Con- 
viction— Certiorari — R.S.O.  1897, 
ch.  245,  secs.  72,  105.] — Section  72 
of  the  Liquor  License  Act,  R.S.O. 
1897,  ch.  245,  enacts  that,  in  the 
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event  of  the  imprisonment  of  any 
person  under  several  warrants  of 
commitment  under  different  con- 
victions in  pursuance  of  this  Act, 
the  terms  of  imprisonment  under 
such  warrants  shall  be  consecutive 
and  not  concurrent: — 

Held,  that  in  such  case,  upon 
the  fine  imposed  on  the  first  con- 
viction being  paid,  the  imprison- 
ment commences  under  the  sec- 
ond; and,  if  the  fine  be  not  paid, 
the  second  term  commences  at 
the  end  of  the  first;  and  in  the 
meanwhile  the  prisoner  is  held 
under  both  warrants. 

Under  the  power  to  amend  the 
conviction,  warrant,  process  or 
proceeding  given  by  sec.  105  of 
the  Liquor  License  Act,  the  Court 
has  power  to  amend  by  striking 
out  references  to  the  costs  of 
conveying  to  prison  when  the 
same  are  not  properly  indicated 
in  the  commitments  or  sufficiently 
identified  by  indorsement. 

Held,  also,  that  on  proceedings 
before  a magistrate  on  a charge 
of  selling  liquor  contrary  to  the 
said  Act,  counsel  for  the  de- 
fendant, in  the  absence  of  the 
latter,  had  authority  to  bind  him 
by  an  agreement  that  the  short- 
hand reporter’s  notes  should  have 
the  same  force  and  effect  as  if 
taken  down  by  the  magistrate, 
and  read  over  to  and  signed  by 
each  witness.  Rex  v.  Began,  366. 

5.  Liquor  License  Act — Second 
Offence — Conviction  by  Same  Mag- 
istrates— Certificate  of  First  Con- 
viction— Effect  of.] — The  defend- 
ant was  convicted  of  a second 
offence  against  the  Liquor  License 
Act  by  the  same  justices  who  had 
made  the  former  conviction,  as  in 
the  case  Rex  v.  Reid,  17  O.L.R. 
578  (post  6),  and  it  further  ap- 
peared that  among  the  papers  re- 
turned upon  the  certiorari  was  a 
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certificate  of  the  fact  of  the 
previous  conviction,  signed  by  the 
justices,  but  it  did  not  appear 
that  any  use  was  made  of  the 
certificate  at  the  trial: — 

Held^  that  the  conviction  was 
valid.  Rex  v.  Wellman,  583. 

6.  Liquor  License  Act — Second 
Offence — Conviction  by  Same  Mag- 
istrates— Evidence  of  Previous  Con- 
viction— Habeas  Corpus  Proceed- 
ings— Right  of  Appeal  by  Crovon — 
R.S.O.  1897,  ch.  83,  sec.  6.]— The 
defendant  was  convicted  of  a 
second  offence  against  the  Liquor 
License  Act,  R.S.O.  1897,  ch.  245, 
by  the  same  magistrates  who  had 
tried  and  convicted  him  of  the 
first  offence.  The  magistrates, 
hov/ever,  followed  accurately  the 
directions  of  sec.  101  of  the  Act, 
first  inquiring  concerning  the  sub- 
sequent offence  only,  of  which 
the  defendant  was  found  guilty, 
and  then,  and  not  before,  asking 
him  whether  he  had  been  previ- 
ously convicted,  to  which  he 
answered  that  he  had  been: — 

Held,  that  the  conviction  was 
valid. 

Rex  V.  Nurse  (1904),  7 O L.R. 
418,  distinguished. 

Held,  also,  that  an  appeal  lies 
at  the  instance  of  the  Crown, 
under  sec.  121  of  the  Liquor 
License  Act,  against  the  decision 
of  a Judge  discharging  a prisoner 
from  custody  upon  an  application 
made  under  the  Habeas  Corpus 
Act,  and  that  to  such  a case  the 
provisions  of  sec.  6 of  that  Act 
do  not  apply.  Rex  v.  Reid,  578. 

7.  Liquor  License  Act,  sec.  99 — 
Evidence  Taken  in  Shorthand — 
Consent — Waiver — Criminal  Code, 
secs.  683,  711,  721.] — Upon  a 
prosecution  for  a second  offence 
of  selling  intoxicating  liquor  with- 
out a license,  contrary  to  the 
Liquor  License  Act,  R.S.O.  1897, 
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ch.  245,  the  evidence  was  taken 
in  shorthand,  with  the  express 
consent  of  the  accused,  and  was 
not  read  over  to  or  signed  by  the 
witnesses,  as  required  by  sec.  99. 
The  accused  was  convicted  and 
sentenced  to  imprisonment.  Upon 
the  return  to  a habeas  corpus : — 

Held,  following  The  King  v. 
Janneau  (1907),  12  Can.  Crim. 
Cas.  360,  that  the  consent  amount- 
ed to  a legal  waiver  of  a require- 
ment affecting  procedure  only; 
and  the  prisoner  was  not  entitled 
to  be  discharged. 

Semble,  that,  apart  from  any 
consent  on  the  part  of  the  accused, 
the  effect  of  secs.  683,  711,  and 
721  of  the  Criminal  Code,  war- 
ranted the  course  taken.  Rex  v. 
Warilow,  284. 

8.  Local  Option  By-law— Irregu- 
larities in  Conduct  of  Voting — 
Violation  of  Provisions  as  to 
Secrecy  — Curative  Provision  — 
When  not  Applicable — Consolid- 
ated Municipal  Act,  1903,  secs. 
204,  536.] — On  a motion  to  quash 
a local  option  by-law  passed  by 
the  municipal  council  of  a town 
after  an  election  at  which  five 
more  than  the  requisite  three- 
fifths  of  the  electors  voting  thereon 
were  in  favour  of  the  by-law,  the 
applicant  established  many  im- 
portant violations,  fully  set  out  in 
the  judgment  of  Riddell,  J.,  of 
the  statutory  provisions  relating 
to  the  taking  of  the  poll,  more 
especially  of  those  which  are  in- 
tended to  secure  the  secrecy  of 
the  ballot,  which  were  in  effect 
disregarded : — 

Held,  that  the  election  was  in- 
valid, and  the  by-law  must  be 
quashed,  inasmuch  as  the  irregu- 
larities proved  were  of  such  a 
nature  as  to  cause  an  interference 
with  the  polling  of  a full,  fair, 
and  untrammelled  vote  of  the 


electorate,  and  that  such  irregu- 
larities were  not  cured  by  sec.  204 
of  the  Municipal  Act. 

Judgment  of  Meredith,  C.J.,  re- 
versed. Re  Hickey  and  Town  of 
Orillia,  317. 

9.  Local  Option  By-law — Liquor 
License  Act,  sec.  141  (3) — Petition 
for  Submission  of  By-law — Signa- 
tures— Detachment  from  Petition — 
Insufficiency  — Imperative  Enact- 
ment— Duty  of  Court — Mandamus 
to  Council  — Demand  — Refusal 
— Appeal — Status  of  Appellant.] — 
Sub-section  3 of  sec.  141  of  the 
Liquor  License  Act,  R.S.O.  1897, 
ch.  245,  as  added  by  6 Edw.  VII. 
ch.  47,  sec.  24,  and  amended  by 
7 Edw.  VII.  ch.  46,  sec.  11,  pro- 
vides that  “in  case  a petition  in 
writing  signed  by  at  least  twenty- 
five  per  cent,  of  the  total  number 
of  persons  . . . qualified  to 

vote  at  municipal  elections,  is 
filed  with  the  clerk  of  the  muni- 
cipality on  or  before  the  1st  day 
of  November  . . . praying  for 
the  submission  of  such  by-law’^ 
— a local  option  by-law — “it  shall 
be  the  duty  of  the  council  to 
submit  the  same  to  a vote  of  the 
municipal  electors  as  aforesaid.” 

Upon  a motion  for  a mandamus 
to  compel  the  council,  after  the 
filing  of  a petition  in  due  time, 
to  submit  a by-law  to  a vote  of 
the  electors: — 

Held,  reversing  the  decision  of 
Meredith,  C.J.C.P.,  that  the  docu- 
ment filed,  being  in  the  form  of  a 
petition,  but  signed  by  only  two 
electors,  with  the  signatures  of 
others  suihcient  to  make  up  the 
proper  number  attached  thereto, 
having  ^been  previously  affixed  to, 
and  detached  from,  other  petitions 
in  the  same  form,  was  not  a 
“petition  in  writing  signed  by  at 
least  twenty-five  per  cent,  of  the 
total  number  of  persons  qualified 
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to  vote/’  within  the  meaning  of 
the  statute,  notwithstanding  that 
no  fraud  was  alleged. 

Held,  also,  that  one  of  the 
members  of  the  council  had  a 
status  to  maintain  an  appeal  from 
an  order  in  the  nature  of  a man- 
damus requiring  the  council  to 
submit  the  by-law. 

SemUe,  per  Anglin  and  Clute, 
JJ.,  that  if  a demand  other  than 
that  made  by  the  filing  of  the 
petition  was  necessary  to  found 
the  application  for  a mandamus, 
the  action  of  a deputation  which 
waited  on  the  council  and  urged 
the  submission  of  the  by-law  was 
a sufficient  demand;  and  that, 
although  there  may  have  been  no 
express  refusal  by  the  council  for- 
mally enunciated,  the  proceedings 
in  the  council  shewed  that  there 
was  a withholding  of  compliance 
with  the  prayer  of  the  petition,  a 
determination  not  to  comply, 
which  was  the  equivalent  of  a 
refusal. 

Semble,  also,  per  Anglin,  J., 
that  the  statute  is  imperative, 
and  it  is  the  duty  of  the  Court, 
upon  the  application  for  a man- 
damus, to  determine  for  itself 
whether  or  not  a petition  suffi- 
ciently signed  has  in  fact  been 
filed,  whatever  view  the  municipal 
council  may  have  taken  of  it. 
Re  Williams  and  Town  of  Bramp- 
ton, 398. 

10.  Local  Option  By-law — Mo- 
tion to  Quash — Scrutiny — Finality 
of  Voters’  Lists — Municipal  Cor- 
porations.]— Section  24  of  the 
Voters’  Lists  Act,  7 Edw.  VII. 
ch.  4 (O.),  provides  that  “the 
certified  list”  made  under  that 
Act  “shall  upon  a scrutiny  under 
the  Ontario  Election  Act,”  mean- 
ing the  Ontario  Controverted 
Elections  Act,  “or  the  Municipal 
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Act,  be  final  and  conclusive  evi- 
dence that  all  persons  named 
therein,  and  no  others,  were  quali- 
fied to  vote  at  any  election  at 
which  such  list  was,  or  was  the 
proper  list,  to  be  used,”  except 
persons  (1)  guilty  of  corrupt 
practices  at  the  election,  etc.,  (2) 
becoming  non-resident,  etc.,  (3) 
persons  disqualified  under  secs. 
4 to  7 of  the  Ontario  Election 
Act,  namely.  Judges,  clerks  of  the 
peace,  etc.,  prisoners,  lunatics, 
or  persons  in  charitable  institu- 
tions : — 

Held,  that  the  section  applied 
to  the  proceedings  on  a motion  to 
quash  a local  option  by-law,  so 
that  the  list  was  final  and  con- 
clusive as  to  the  right  of  the 
persons  named  in  such  list,  and 
not  within  the  exceptions  men- 
tioned, to  vote  on  such  by-law. 

The  legislation  passed  from 
time  to  time  relative  to  motions 
to  quash  and  to  scrutinies,  as  also 
the  cases  on  the  subject,  referred 
to  and  considered.  In  re  McGrath 
and  Town  of  Durham,  514. 

11.  Local  Option  By-law — State- 
ment in  By-law  as  to  Time  and 
Place  of  Voting — Substitution  of 
Equivalent — Unqualified  Voters — 
Result  not  Affected  thereby — By-law 
Finally  Passed  before  Lapse  of 
Time  for  .Scrutiny.] — At  the  time 
a local  option  by-law  received  its 
first  and  second  readings  it  was 
stated  therein  that  it  would  be 
voted  on  at  the  time  and  place 
of  holding  the  municipal  elections. 
Before  the  first  publication  of  the 
by-law  such  time  and  place  were 
fixed  by  the  council  and  inserted 
in  the  by-law  by  the  clerk.  On 
objection  to  this: — 

Held,  that  sec.  338  of  the  Con- 
solidated Municipal  Act,  1903,  3 
Edw.  VII.  ch.  19  (O.),  was  sub- 
stantially complied  with,  the  act 
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of  the  clerk  having  been  merely  | 
the  substitution  of  one  equivalent 
for  another. 

An  objection  that  a number  of 
unqualified  voters  were  allowed 
to  vote  was  also  overruled,  it 
appearing  that,  even  if  the  votes 
were  struck  out,  there  would  still 
be  the  required  three-fifths  major- 
ity in  favour  of  the  by-law. 

An  objection  that  the  by-law 
was  finally  passed  before  the  lapse 
of  the  two  weeks  allowed  for  a 
scrutiny  was  also  overruled,  fol- 
lowing Re  Duncan  and  Town  of 
Midland  (1907),  16  O.L.R.  132. 

Judgment  of  Mulock,  C.J.Ex.D., 
affirmed.  In  re  Coxwell  and  Vil- 
lage of  Hensall,  431. 

12.  Sale  to  Minor — Amending 
Informations — Lapse  of  30  Days — 
R.S.O.  1897,  ch.  245,  secs.  78^  95, 
104 — 5 Edw.  VII.  ch.  30,  sec.  1 
(0.)] — Upon  the  hearing  of  com- 
plaints upon  two  informations  for 
breach  of  sec.  78  of  the  Liquor 
License  Act,  as  amended  by  5 
Edw.  VII.  ch.  30,  sec.  1 (O.),  in 
selling  liquor  to  minors,  the  jus- 
tices amended  by  inserting  in  the 
informations  the  necessary  alle- 
gation that  the  persons  to  whom 
the  liquor  was  sold  were  '^appar- 
ently, or  to  the  knowledge  of  the 
defendants,  under  the  age  of  21 
years  — 

Held,  that  under  sec.  104  of  the 
Act  the  justices  had  power  so  to 
amend,  notwithstanding  that  30 
days  had  elapsed  from  the  date 
of  the  commission  of  the  offences 
charged. 

Quaere,  whether  in  view  of  sec. 
95  this  would  have  been  per- 
missible if  the  amendments  had 
substituted  other  and  different 
offences  for  those  charged  in  the 
informations.  Rex  v.  Ayer,  509. 

13.  Sale  to  Person  who  had  no 
License — Re-sale — Reason  to  Be- 


lieve not  Purchased  for  Re-sale — 
Evidence  — Conviction  — ■ Liquor 
License  Act,  R.S.O.  1897,  ch.  245, 
sec.  64,  sub-sec.  2.] — A purchaser 
who  was  not  himself  licensed  to 
sell  intoxicating  liquors  went  to  a 
brewery  and  ordered  five  dozen 
pints.  He  said  he  was  "ordering 
it  for  the  campers.”  The  vendors 
did  not  ask  who  the  campers 
were,  or  what  he  meant  by  that 
phrase : — 

Held,  that  there  was  nothing  in 
the  reply  to  give  the  vendors 
reason  to  believe  that  the  pur- 
chaser did  not  buy  to  re-sell, 
within  the  meaning  of  sub-sec.  2 
of  sec.  64  of  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245,  and 
that,  therefore,  the  vendor  was 
rightly  convicted  under  that  sec- 
tion. Rex  V.  Calcutt  Brewing  Co., 
363. 

14.  Selling  without  License — 
Trial-Evidence  Taken  in  Short- 
hand— Conviction  — Validity  — 
Prior  Conviction  — Identity  — 
Evidence — Absence  of  Accused — 
Necessity  for  Evidence  being  Read 
to  and  Signed  by  Witnesses — 
' ' Penalty  ’ ’ — Punishment  by  Im- 
prisonment— Interpretation  Act,  7 
Edw.  VII.  ch.  2,  sec.  7,  sub-sec.  14 
(0.)— R.S.O.  1897,  ch.  90,  sec.  2— 
Criminal  Code,  secs.  683-711 — 
Liquor  License  Act,  R.S.O.  1897, 
ch.  245,  secs.  99,  143.] — On  a trial 
before  a magistrate  for  selling 
liquor  without  a license  contrary 
to  the  Liquor  License  Act,  the 
evidence  with,  and  semble,  with- 
out, the  consent  of  the  accused, 
may  be  taken  down  in  shorthand, 
and  it  is  not  necessary  that  it 
should  be  read  over  to  and  be 
signed  by  the  accused. 

In  proof  of  the  conviction  of  a 
prior  offence  by  the  person 
accused,  identity  of  name  in  the 
certificate  of  conviction  is  some 
evidence  of  the  identity  of  the 


714 


INDEX. 


person,  and  it  is  then  a question 
of  the  weight  of  evidence  for  the 
determination  of  the  magistrate. 

The  existence  of  a local  option 
by-law  in  a locality  has  not  the 
effect,  under  sec.  143  of  the 
Liquor  License  Act,  of  depriving 
the  magistrate  of  the  power  to 
direct  the  imprisonment  of  the 
accused,  the  word  “penalty,’' 
used  in  the  Act,  including  im- 
prisonment. 

When  the  accused  is  present 
at  the  trial  and  has  due  notice  of 
the  adjournment  of  it  to  another 
time,  the  fact  of  his  absenting 
himself  at  that  time,  whether 
represented  by  counsel  or  not, 
does  not  deprive  the  magistrate 
of  authority  to  hear  evidence  and 
convict  him  of  a second  offence. 

The  Court,  by  virtue  of  the 
powers  conferred  by  sec.  119  of 
the  Ontario  Judicature  Act,  R.S. 
O.  1897,  ch.  51,. has  jurisdiction 
to  award  costs  against  the  appli- 
cant for  discharge  upon  habeas 
corpus  when  the  conviction  is  for 
a penalty  imposed  by  or  for  an 
offence  created  by  Provincial  leg- 
islation, such  jurisdiction  being 
in  no  way  interfered  with  by  sec. 
191.  Rex  V.  Leach,  Rex  v.  Fogarty, 
Rex  V.  Warilow,  643. 


JOINT  INDICTMENT. 

See  Criminal  Law,  2. 


JOINT  TORT-FEASORS. 

See  Contribution  or  Indem- 
nity. 


JUDGMENT. 

1.  Foreign  Judgment— Action  on 
— Judgment  Recovered  in  England 
against  Defendants  in  Ontario — 
Jurisdiction — Breach  of  Contract — | 
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Place  of  Performance — Service  out 
of  the  Jurisdiction — English  Order 
XL,  Rule  1 (e) — Alternative  Clam 
on  Original  Cause  of  Action — 
Merger  — Election  — Appeal  — 
Parties i\ — Under  Order  XI.,  Rule 
1 (c),  of  the  English  Rules  of  the 
Supreme  Court,  1883,  which  cor- 
responds substantially  with  Rule 
162  (e)  of  the  Ontario  Consolidated 
Rules  of  1897,  providing  that 
service  out  of  the  jurisdiction  of 
a writ  of  summons  may  be 
ordered  whenever  the  action  is 
founded  on  any  breach  or  alleged 
breach  within  the  jurisdiction  of 
any  contract  wherever  made, 
which,  according  to  the  terms 
thereof,  ought  to  be  performed 
within  the  jurisdiction,  it  is  not 
necessary,  in  order  to  confer  juris- 
diction, to  shew  that  the  whole 
of  the  contract  is  to  be  performed 
within  the  jurisdiction;  it  is 
sufficient  if  there  is  a breach  of 
that  part  of  it,  if  any,  which  is  to 
be  performed  there;  but  the  ac- 
tion must  be  based  on  such  a 
breach,  and  the  jurisdiction  of  the 
home  Court  is  not  attracted  in 
respect  of  a breach  of  that  part 
of  the  contract  which  is  to  be 
performed  abroad,  by  reason  of 
a breach  of  another  part  of  it 
which  is  to  be  performed  within 
the  jurisdiction. 

The  plaintiff,  living  in  England, 
brought  an  action  in  England 
against  the  defendants,  an  incor- 
porated company,  doing  business 
in  Ontario,  for  damages  for  breach 
of  contract  to  deliver  certain 
goods.  By  the  terms  of  the  con- 
tract the  delivery  was  to  be  at  the 
port  of  shipment  in  America,  and 
payment  was  to  be  made  on  re- 
ceipt of  and  in  exchange  for 
shipping  documents  in  England : — 

Held,  that  the  breach  upon 
which  the  action  was  based  took 
place  at  the  American  port,  and 
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the  defendants,  not  having  been 
subject  to  the  English  Court, 
either  by  residence  or  by  sub- 
mission in  the  contract,  there  was 
no  jurisdiction  in  that  Court 
under  Order  XI.  to  summon  the 
defendants  to  appear  before  it, 
or  to  entertain  the  action;  and 
the  judgment  obtained  in  Eng- 
land in  that  action  (the  defend- 
ants not  appearing),  however 
effectual  it  might  be  in  England, 
not  having  been  moved  against 
there,  was  of  no  avail  to  support 
an  action  upon  it  in  Ontario. 

Held,  however,  that  the  original 
cause  of  action  had  not  merged  in 
the  judgment;  and  the  plaintiff 
was  entitled  to  succeed  upon  an 
alternative  claim  thereupon,  made 
in  the  action  brought  in  Ontario. 

The  trial  Judge  held  both 
causes  of  action  to  be  proved,  and 
the  plaintiff  elected  to  take  judg- 
ment in  respect  of  the  claim 
based  upon  the  English  judg- 
ment : — 

Held,  that  the  plaintiff  was  not 
so  bound  by  his  election  that  he 
was  prevented  from  having  judg- 
ment upon  the  alternative  claim 
when  he  was  held  by  the  Court 
of  Appeal,  upon  the  defendants’ 
appeal,  not  entitled  to  succeed 
upon  the  English  judgment. 

Held,  also,  that  an  order  was 
properly  made  at  the  trial  adding 
as  plaintiffs  the  personal  repre- 
sentatives of  the  original  plaintiff, 
who  died  after  the  commence- 
ment of  the  action,  and  that  the 
action  was  properly  constituted. 

Judgment  of  Riddell,  J.,  varied. 
Moritz  V.  Canada  Wood  Specialty 
Co.,  53. 

2.  Foreign  Judgment — Action  on 
— Motion  for  Summary  Judgment 
under  Rule  603  — Defence  that 
Judgment  obtained  by  Fraud  on 
Foreign  C ourt—  V alidity  of — A l- 


leged  Conflict  of  Decisions — Court 
of  Appeal  in  England — Authority.] 
— The  plaintiffs  brought  an  action 
against  the  defendants,  an  On- 
tario corporation,  in  the  Province 
of  Quebec,  to  recover  money 
alleged  to  be  due  from  them  for 
services  rendered.  The  defendants 
appeared  in  the  Quebec  action 
and  defended  on  the  merits,  and 
judgment  went  against  them. 
The  plaintiffs,  having  brought  an 
action  in  Ontario  on  the  Quebec 
judgment,  moved  before  the 
Master  in  Chambers  for  speedy 
judgment  under  Rule  603,  and  the 
defendants  opposed  the  motion 
upon  affidavit  that  the  Quebec 
judgment  was  recovered  by  fraud 
and  deception  practised  upon  the 
Court  by  the  plaintiffs,  and  that 
they,  the  defendants,  had  a good 
defence  to  the  action  upon  the 
merits : — 

Held  affirming  the  orders  of  the 
Master  in  Chambers  and  Britton, 
J.,  and  reversing  the  decision  of 
a Divisional  Court,  that  the 
motion  for  judgment  must  be 
dismissed,  and  that  in  an  action 
founded  upon  a foreign  judgment 
the  defendant  is  at  liberty  to 
plead,  and  prove  if  he  can,  that 
the  judgment  was  recovered  by 
fraud  and  deception  practised 
upon  the  Court. 

Codd  V.  Delap,  92  L.T.  510, 
followed. 

Per  Moss,  C.J.O.,  Osler  and 
Garrow,  JJ.A.: — There  is  no 
conflict  between  the  above  de- 
cision and  the  judgment  of  the 
Court  of  Appeal  in  Woodruff  v. 
McLennan,  14  A.R.  242,  as  that 
case  turned  upon  a different  state 
of  facts  and  did  not  call  in  question 
the  principle  of  the  decision  of 
the  English  Court  of  Appeal  in 
Abouloff  V.  Oppenheimer,  10  Q.B. 
D.  295. 

Per  Moss,  C.J.O.,  and  Osler, 
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J.A.: — A decision  of  the  highest 
Court  of  this  Province , while  it 
remains  unreversed  by  a tribunal 
having  appellate  jurisdiction  over 
it,  ought  not  to  be  set  aside  or 
ignored,  simply  because  other 
Courts,  not  possessing  appellate 
jurisdiction  over  it,  and  them- 
selves subject  to  reversal  by 
higher  Courts,  have  subsequently 
expressed  views  that  may  appear 
to  be  not  in  harmony  with  the 
decision. 

Trimble  v.  Hill,  5 App.  Cas. 
342,  referred  to.  Jacobs  v. 
Beaver,  496. 


JURISDICTION. 

See  Assessment  and  Taxes — 
Criminal  Law,  3,  5 — Crown 
Patent  — Insurance,  1 — 
Judgment,  1 — Land  Titles  Act. 


JURY. 

See  Negligence. 


LACHES. 

See  Sale  of  Goods. 


LAND  TITLES  ACT. 

Caution  — Vacating  — Pending 
Action  for  Specific  Performance — 
Jurisdiction  of  Local  Master  of 
Titles — Security — R.S.O.  1897,  ch. 
138,  secs.  45,  76,  78,  84—7  Edw. 
VII.  ch.  30,  sec.  12  (0.)] — A 
caution  was  registered  under  the 
Land  Titles  Act,  R.S.O.  1897, 
ch.  138,  by  a person  claiming 
under  an  agreement  to  purchase 
from  the  registered  owner’s  ven- 
dor, of  which  agreement  he  al- 
leged the  former  had  notice.  The 
registered  owner  moved  before 
the  local  Master  of  Titles  under 
sec.  76  for  cesser  of  the  caution. 
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though  the  cautioner  had  mean- 
while commenced  an  action  for 
specific  performance  of  his  agree- 
ment. The  local  Master  refused 
to  vacate  the  caution: — 

Held,  that  he  had  jurisdiction 
so  to  refuse  under  7 Edw.  VII. 
ch.  30,  sec.  12  (O.),  and  that  it 
was  proper  for  the  caution  to  be 
allowed  to  stand  pending  diligent 
prosecution  of  the  action,  and 
without  requiring  security  under 
sec.  78  of  the  Act;  nor  did  either 
sec.  45  or  sec.  84  protect  the 
registered  owner.  In  re  Skill  and 
Thompson,  186. 

See  Crown  Patent — Way. 


LANDLORD  AND  TENANT. 

Lease — Covenant  by  Lessees  not 
to  Sublet  without  Leave — Breach — 
Assignment  of  Interest  in  Lease  to 
Co-lessee  and  Co-partner — Change 
of  Possession — Right  to  Renewal  of 
Term.] — A lease  of  land  for  five 
years,  made  pursuant  to  the  Act 
respecting  Short  Forms  of  Leases, 
contained  a covenant  by  the 
lessees  not  to  assign  or  sublet 
without  leave,  and  a covenant  by 
the  lessor  for  renewal,  provided 
that  the  lessees  should  have  duly 
kept  and  performed  all  the  cov- 
enants, etc.,  and  have  given  six 
months’  notice  that  they  required 
a further  term.  While  the  lease 
was  current  it  was  assigned  by 
the  lessees  to  the  two  defendants, 
who  were  partners,  with  the 
written  consent  of  the  lessor,  and 
before  the  expiry  of  the  lease  one 
of  the  defendants,  by  deed,  with- 
out the  leave  of  the  lessor  assigned 
all  his  interest  in  the  lease  to  his 
co-defendant,  and  surrendered  to 
him  possession  of  the  demised 
premises,  of  which  he  had  since 
been  in  exclusive  occupation: — 
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Held,  that  the  execution  of  this 
deed,  followed  by  the  change  of 
possession,  constituted  a breach 
of  the  covenant  of  the  lessees  not 
to  assign  or  sublet,  for  which  the 
lessor  was  entitled  to  enter,  and 
had  the  effect  of  putting  an  end 
to  the  right  to  a renewal  provided 
for  by  the  lease. 

Varley  v.  Coppard  (1872),  L.R. 
7 C.P.  505,  followed. 

Judgment  of  Meredith,  C.J.C.P., 
affirmed.  Fitzgerald  v.  Barbour, 
254. 

See  Banks  and  Banking,  2. 


LARCENY. 

See  Criminal  Law,  1. 


LEASE. 

See  Landlord  and  Tenant. 


LEASE  OF  OIL  RIGHTS. 

See  Contract. 


LEGACY. 

See  Infant. 


LIBEL. 

See  Contempt  of  Court. 


LIEN. 

Mechanics’  Liens  — Claims  of 
Wage-earners  — Abandoned  Con- 
tract— Ascertainment  of  Sum  upon 
which  Percentage  to  be  Computed — 
Mechanics’  Lien  Act,  secs.  11,  14 — 
History  of  Legislation.] — The  de- 
fendant P.  contracted  to  build  a 
house  for  the  defendant  T.,  but 
abandoned  the  contract  when  the 
work  was  not  half  done.  Liens 


were  claimed  by  wage-earners,  and 
proceedings  were  had  under  the 
provisions  of  the  Mechanics’  Lien 
Act.  It  was  contended  that  sec.  14 
(3)  lays  down  a rule  for  wage- 
earners,  in  a case  in  which  the 
contract  has  not  been  completely 
fulfilled,  different  from  the  rule 
in  any  other  set  of  circumstances, 
and  that  the  only  thing  to  be 
looked  at  is  the  value  of  the  work 
done  and  materials  furnished  by 
the  contractor: — 

Held,  that  the  interpretation  of 
the  words  of  sec.  14  (3)  “the  per- 
centage aforesaid  shall  be  calcu- 
lated on  the  work  done  and 
materials  furnished  by  the  con- 
tractor,” is  to  be  found  from  an 
examination  of  the  course  of 
legislation,  and  there  is  nothing 
therein  to  indicate  that  “the  per- 
centage aforesaid”  is  not  the 
same  percentage  as  that  in  sec.  14 
(1)  and  in  sec.  11  of  the  present 
Act;  and,  therefore,  in  ascertain- 
ing the  amount  upon  which  is  to 
be  computed  the  20  per  cent, 
provided  by  the  Act,  the  value  of 
the  work  done  and  materials 
furnished  is  to  be  calculated  upon 
“the  basis  of  the  price  to  be  paid 
for  the  whole  contract.” 

Judgment  of  the  senior  Judge 
of  the  county  court  of  Simcoe 
reversed.  Cole  v.  Pearson,  46. 

See  Company,  1 . 


LIMITATION  OF  ACTIONS. 

See  Insurance,  2. 


LIQUOR  LICENSE  ACT. 

See  Intoxicating  Liquors. 


LOCAL  MASTER  OF  TITLES. 

See  Land  Titles  Act. 
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LOCAL  OPTION  BY-LAW. 

See  Intoxicating  Liquoks. 


LORD’S  DAY  ACT. 

See  Criminal  Law,  3. 


MANDAMUS. 

See  Intoxicating  Liquors,  9 — 
Municipal  Corporations,  2. 


MARRIAGE. 

See  Criminal  Law,  5. 


MARRIED  WOMAN. 

See  Husband  and  Wife. 


MASTER  AND  SERVANT. 

See  Insurance,  3. 


MECHANICS’  LIENS. 

See  Lien. 


MERGER. 

See  Judgment,  1 — Sale  of 
Goods. 


MINES  AND  MINERALS. 

Adverse  Claims — Right  to  Stake 
Claim  already  Staked — Abandon- 
ment of  Prior  Claim — Evidence  of 
— Knowledge  of  by  Party  Subse- 
quently Staking — Affidavit  of  Ap- 
plicant Referring  to  Prior  Claim, 
but  Alleging  Invalidity — Reference 
Back  to  Mining  Commissioner i\ — 
Under  the  Mines  Act  of  1906,  6 
Edw.  VII.  ch.  11  (O.),  as  amended 
by  the  Act  of  1907,  7 Edw.  VII. 
ch.  13  (O.),  a claim  can  be 
staked  and  recorded,  though 


previously  staked  and  recorded, 
the  previous  staking  continuing 
to  exist  on  the  lands,  when 
the  party  re-staking  has  know- 
ledge which  justifies  his  belief 
that  such  prior  claim  has  expired, 
lapsed,  been  abandoned  or  can- 
celled. The  fact  of  there  not 
having  been  a real  discovery  at 
the  time  of  a prior  staking  will, 
under  the  Act,  work  an  abandon- 
ment of  a claim. 

An  affidavit  of  discovery,  which 
duly  complied  with  the  require- 
ments of  the  Act,  in  that  it  con- 
tained the  requisite  statements, 
namely,  that  there  was  nothing 
on  the  lands  at  the  time  of  staking 
to  indicate  that  the  lands  were 
not  open  for  staking,  that  the 
deponent  believed  the  same  to  be 
tme,  and  that  he  was  entitled  to  be 
recorded  therefor,  is  not  invalidat- 
ed by  reason  of  the  affidavit  re- 
ferring to  a prior  claim  which  had 
been  staked  and  recorded,  but 
which  the  deponent  stated  he 
believed  to  be  invalid,  there  appar- 
ently being  grounds  for  such 
belief,  in  that  there  had  not  been 
a real  discovery  at  the  time  of 
such  prior  staking  and  recording. 

Re  Isa  Mining  Co.  and  Francey 
(1907),  10  O.W.R.  31,  distin- 
I guished. 

I The  mining  commissioner,  on 
I appeal  to  him  from  a ruling  of 
the  mining  recorder,  having 
refused  to  inquire  into  the 
validity  of  the  prior  claim, 
on  the  ground  of  such  affi- 
davit being  defective,  and  the 
claim  based  thereon  being,  there- 
fore, invalid,  and  it  having  been 
agreed  that,  if  the  Court  should 
be  of  the  contrary  opinion,  the 
matter  should  be  referred  back  to 
the  mining  commissioner  to  in- 
quire into  and  decide  as  to  the 
validity  of  such  prior  claim,  this 
course  was  pursued.  In  re  McNeil 
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and  Plotke,  In  re  McCully  and 
Plotke,  621. 

See  Crown  Patent. 


MINISTER  OF  RELIGION. 

See  Criminal  Law,  5. 


MISTAKE. 

See  Parliamentary  Elec- 
tions, 3— Parties. 


MORTGAGE. 

See  Insurance,  2. 


MUNICIPAL  CORPORATIONS. 

1.  Election  of  Members  of  Coun- 
cil — New  Election  — Warrant  — 
Necessity  for — Election  within  Fif- 
teen Days  after  Issue  of  Proclama- 
tion— Consolidated  Municipal  Act, 
1903,  3 Edw.  VII.  ch.  19,  secs.  204, 
212,  214  (0.)] — Under  sec.  212 
of  the  Consolidated  Municipal 
Act,  1903,  3 Edw.  VII.  ch.  19 
(O.),  dealing  with  a new  election 
of  members  of  a municipal  coun- 
cil, the  issue  by  the  clerk  of  his 
proclamation  for  the  holding  of 
the  election,  by  which  the  nom- 
ination and  polling  days  are  fixed, 
and  the  polling  places,  deputy  re- 
turning officers,  and  poll  clerks 
named,  is  not  alone  sufficient. 
He  must  also  issue  his  warrant 
for  such  election,  directed  to  him- 
self, as  returning  officer,  and  to 
the  deputy  returning  officers  and 
poll  clerks. 

An  election  held  without  a 
warrant  is  not  vafidated  by  sec. 
204,  as  not  coming  within  its 
curative  provision,  that  section 
having  reference  merely  to  the 
conduct  of  the  election,  and  not 
to  what  is  its  very  foundation. 


Held,  also,  assuming  that  a 
proclamation  alone  would  have 
been  sufficient,  the  election  would 
not  have  been  avoided  by  reason 
of  its  not  having  taken  place 
within  the  fifteen  days  provided 
for  by  sec.  214,  such  provision 
being  merely  directory.  Rex  ex 
rel.  Bawkes  v.  Letherhy,  304. 

2.  Hydro-Electric  Power  Com- 
mission Act — By-law  Authorising 
Contract  with  Commission  for  the 
Supply  of  Power — Price  Limited 
thereby — Approval  of  Electors — 
Contract  without  Limitation  as  to 
Price — By-law  Authorising  Execu- 
tion— Refusal  of  Mayor  to  Execute 
— Mandamus^  — Under  the 
Hydro-Electric  Power  Commis- 
sion Act,  6 Edw.  VII.  ch.  15  (O.), 
and  the  substituted  Act,  7 Edw. 
VII.  ch.  19  (O.),  municipal  cor- 
porations are  empowered  to  sub- 
mit by-laws  to  the  electors  author- 
ising the  entering  into  contracts 
with  the  commission  for  the 
supply  of  power,  and,  on  receiving 
the  electors’  assent,  to  enter  into 
such  contracts.  A by-law  was 
submitted  to  and  approved  by 
the  electors  of  a town,  and  passed 
by  the  council,  authorising  the 
entering  into  of  such  a contract, 
at  a price  from  $17.37  to  $22  per 
horse  power,  which  was  to  include 
all  charges.  A further  by-law  was 
passed  authorising  the  borrowing 
of  $66,000  for  such  purpose, 
which  was  also  sanctioned  by  the 
electors.  A contract  in  the  form 
given  in  schedule  B of  the  Act 
of  7 Edw.  VII.  ch.  19  (O.)  was 
submitted  by  the  commission  to 
the  corporation  for  execution, 
which  did  not  contain  any  limita- 
tion as  to  price;  and  a by-law 
ratifying  and  accepting  this  con- 
tract was  introduced  and  received 
the  necessary  three  readings  by 
the  council,  but  was  not  sub- 
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mitted  to  the  electorate,  to  which, 
as  well  as  to  the  contract,  the 
mayor  refused  to  affix  the  cor- 
porate seal,  on  the  ground  that 
the  contract  did  not  contain  any 
limitation  as  to  price: — 

Held,  that  his  refusal  was  justi- 
fiable, for  the  by-law  was  a 
breach  of  faith  towards  the  elec- 
torate, in  view  of  the  by-laws 
which  had  been  submitted  to  and 
approved  of  by  them,  while  the 
contract  was  illegal  as  contrary 
to  6 Edw.  VII.  ch.  15  and  7 
Edw.  VII.  ch.  19  (O.)  An  ap- 
plication for  a mandamus  to 
compel  execution  by  the  mayor 
was  therefore  refused. 

Section  333  of  the  Consolidated 
Municipal  Act,  3 Edw.  VII.  ch.  19 
(O.),  under  which  execution  by 
a mayor  may  be  compelled, 
applies  where  the  matter  is  one 
of  policy  merely,  and  not  where, 
as  here,  the  validity  of  the  coun- 
cifis  action  is  in  question,  and 
they  are  acting  without  jurisdic- 
tion. 

Held,  also,  that  the  contract 
was  not  validated  by  8 Edw.  VII. 
ch.  22  (O.),  as  that  Act  only 
applies  to  validate  contracts  which 
have  been  assented  to  by  the 
electors. 

Re  By-law  No.  775  of  City  of 
Hamilton,  and  Re  By-law  No.  891 
of  Town  of  Berlin,  referred  to  and 
commented  on.  Re  By-law  No. 
904  of  the  Town  of  Galt,  Scott  v. 
Patterson,  270. 

See  Contribution  or’  Indem- 
nity— Intoxicating  Liquors. 


MUNICIPAL  ELECTIONS. 

See  Municipal  Corporations, 

1. 


NAVIGABLE  WATERS. 

See  Negligence. 


NEGLIGENCE. 

Cutting  Channel  through  Ice 
Formed  over  Navigable  Water — 
Right  of  Navigation — Failure  to 
Guard  Opening — Criminal  Code, 
sec.  287 — Drowning  of  Person 
Skating — Cause  of  Action — Find- 
ings of  Jury.] — The  defendants, 
for  the  purpose  of  placing  two 
vessels  in  winter  quarters,  cut  a 
channel  through  the  ice  formed 
over  the  waters  of  a navigable 
harbour.  They  placed  the  vessels 
at  different  points,  making  for 
these  purposes,  at  the  inner  end 
of  the  channel  which  they  cut, 
two  openings,  which  left  a triangu- 
lar piece  of  ice  attached  to  the 
shore.  This  piece  of  ice,  the  jury 
found,  was  subsequently  washed 
away  by  the  swell  of  one  of  the 
vessels  while  in  motion.  The 
daughter  of  the  plaintiffs,  in 
skating  upon  the  ice,  went  through 
some  thin  ice,  which  the  jury 
found  to  have  been  at  a point 
within  the  space  previously  occu- 
pied by  the  triangular  piece  of 
ice,  and  was  drowned.  The  jury 
found  that  failure  to  protect  the 
opening  made  by  the  defendants 
was  negligence  which  caused  the 
girks  death: — 

Held,  that  the  defendants  were 
subject  to  the  obligation  imposed 
by  the  Criminal  Code,  sec.  287, 
and  the  common  law,  to  guard 
the  opening  made  by  them,  al- 
though made  for  purposes  of  navi- 
gation; and  that  failure  to  dis- 
charge that  obligation,  resulting 
in  the  death  of  the  plaintiffs' 
daughter,  gave  the  plaintiffs  a 
good  cause  of  action. 

Held,  also,  that  the  findings  of 
the  jury  were  sufficient  to  support 
a judgment  for  the  plaintiffs. 

Judgment  of  Magee,  J., 
affirmed.  Pennock  v.  Mitchell,  286.' 

See  Contribution  or  Indem- 
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NiTY  — Particulars  — Rail- 
way, 1 — Street  Railways. 


NEW  TRIAL. 

See  Appeal,  2 — Will,  2. 


NONSUIT. 

See  Street  Railways,  2. 


NOTICE. 

See  Chose  in  Action — Insur- 
ance, 1 — Public  Schools  — 
Railway,  1. 


NOTICE  OF  ACTION. 

See  Intoxicating  Liquors,  2. 


OFFICIAL  GUARDIAN. 

See  Infant. 


OIL  RIGHTS. 

See  Contract. 


ONTARIO  ELECTION  ACT. 

See  Parliamentary  Elec- 
tions, 3. 


PARLIAMENTARY 

ELECTIONS. 

1.  Dominion  Controverted  Elec- 
tions Act — Power  of  Single  Judge 
to  Dispose  of  Preliminary  Objec- 
tions— What  are  Preliminary  Ob- 
jections— Order  Extending  Time 
for  Service  of  Petition — Applica- 
tion after  Expiry  of  Ten  Days  from 
Presentation  of  Petition — Order  for 
Substitutional  Service  — R.S.C. 
1906,  ch.  7,  secs.  18,  19.] — Under 
the  Dominion  Controverted  Elec- 
tions Act,  R.S.C.  1906,  ch.  7,  a 
single  Judge  of  the  High  Court  of 
Justice  has  jurisdiction  to  hear 
and  determine  all  preliminary  ob- 
jections to  a petition,  where  an 


order  is  made  extending  the  time 
for  service  of  a petition  under  the 
Act  and  for  substitutional  service. 

Objections  that  there  was  no 
jurisdiction  to  make  such  order 
under  the  circumstances,  and  that, 
even  if  there  were,  the  order  made 
was  not  authorised  by  the  facts, 
and  that  substitutional  service 
made  under  it  should  not  be 
deemed  personal  service  or  al- 
lowed, are  preliminary  objec- 
tions within  the  meaning  of  the 
Act,  or,  at  all  events,  objections 
which  a single  Judge  of  the  High 
Court  of  Justice  has  power  to 
deal  with. 

Montmagny  Dominion  Election 
Case  (1888),  15  S.C.R.  1,  followed. 

The  time  for  service  of  notice  of 
the  presentation  of  a petition 
under  the  Dominion  Controverted 
Elections  Act  may  be  extended 
on  application  made  after  the 
expiry  of  the  ten  days  allowed 
for  such  service  by  sec.  18  of  the 
Act. 

Such  order  allowing  further 
time  is  not  bad  by  reason  of  sub- 
stitutional service  being  also  di- 
rected in  it,  notwithstanding  the 
words  of  sub-sec.  2 of  sec.  18. 
Re  West  Peterborough  Dominion 
Election,  Burnham  v.  Stratton,  612. 

2.  Provincial  Elections — Voters^ 
Lists — Manhood  Suffrage  Voters — 
Assessment  Roll — Change  of  Domi- 
cile— Rural  M.F.  Voters — Assess- 
ment Act — Election  Act — Voters’ 
Lists  Act — 4 Edw.  VII.  ch.  23, 
sec.  24  (0.).] — If  the  assessor  has 
placed  the  name  of  a person  on 
the  assessment  roll  as  a rural 
'‘M.F.”  voter  under  sec.  24  of 
the  Assessment  Act,  4 Edw.  VII. 
ch.  23  (O.),  the  duty  of  the  clerk 
of  the  municipality  is  to  place  the 
name  of  such  person  on  the  voters' 
list  thereof,  and  the  conditions  of 
that  section  as  to  his  residence 
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andTdomicile  are  those  to  be  re- 
garded by  the  Judge  when  finally 
revising  the  fist  under  sec.  25  (3) 
of  that  Act  and  sec.  14  of  the 
Voters’  Lists  Act,  7 Edw.  VII. 
ch.  4 (0.) 

A.  B.  having  been  properly 
placed  on  the  assessment  roll  for 
the  township  of  Adolphustown  as 
M.  F.,  removed  to  an  adjoining 
township  in  the  same  electoral 
district,  and  was  domiciled  there 
at  the  time  of  hearing  complaints 
against  the  voters’  list  for  the 
former  township,  and  of  the  final 
revision  thereof.  No  appeal  was 
made  to  the  court  of  revision  for 
Adolphustown  to  have  his  name 
removed  from  the  assessment  roll 
and  the  municipal  clerk  placed 
his  name  on  the  voters’  list.  He 
took  no  steps  to  have  his  name 
entered  on  the  assessment  roll  or 
voters’  list  of  the  township  to 
which  he  had  removed,  nor  was 
any  application  made  to  have  his 
name  so  added.  An  appeal  or 
complaint,  however,  was  filed  to 
have  his  name  struck  off  the 
Adolphustown  fist: — 

Held,  that  his  name  should  not 
be  struck  off  the  latter  fist. 

The  conditions  as  to  the  resi- 
dence of  the  rural  M.  F.  voters 
are  to  be  looked  for  in  the  Assess- 
ment Act,  4 Edw.  VII.  ch.  23, 
sec.  24  (O.),  and  the  Election  Act, 
8 Edw.  VII.  ch.  3,  sec.  16  (O.) 
See  also  the  Voters’  Lists  Act,  7 
Edw.  VII.  ch.  4,  sec.  6 (O.)  In 
re  Adolphustown  Voters^  List,  312. 

3.  Provincial  Elections — Voting 
— Counterfoil  not  Detached  from 
Ballot  Paper — Mistake  of  Deputy 
Returning  Officer — Ontario  Election 
Act,  sec.  114  (c).] — ^At  an  election 
held  under  the  Ontario  Election 
Act  (8  Edw.  VII.  ch.  3 (O.^,  a 
deputy  returning  officer  omitted 
in  every  instance  to  detach  the^ 


[vol; 

counterfoil  from  the  ballot  paper 
when  he  received  it  from  the 
voter,  and  to  destroy  it,  as  re- 
quired by  sec.  104  of  the  Act,  and 
placed  the  ballot  paper  with  its 
attached  counterfoil  in  the  ballot 
box : — 

Held,  that  the  official  number 
printed  on  the  back  of  the  counter- 
foil, as  required  by  sec.  70  (2), 
(6),  is  not  a mark  on  the  ballot 
paper  by  means  of  which  the 
voter  can  be  identified,  within  the 
meaning  of  sec.  114  (c)  of  the 
Act,  and  that  the  ballot  papers 
were  properly  counted.  Re  Stor- 
mont Provincial  Election,  171. 


PARTICULARS. 

Acts  of  Alleged  Negligence — 
Knowledge  of  Party  Demanding 
Particulars^ — In  an  action  for 
negligence,  by  reason  of  the 
falling  of  a portion  of  the 
defendant’s  building,  which  was 
being  altered,  whereby  the 
plaintiff’s  husband  was  killed, 
the  plaintiff  stated  in  her  ex- 
amination for  discovery  that 
she  had  no  knowledge  of  the 
condition  of  the  building  at  the 
time,  or  of  the  precautions,  if  any, 
taken  to  insure  its  safety,  and 
that  she  was  unable  to  procure 
any  information  on  the  subject 
from  the  defendant,  who  stated 
in  his  examination  for  discovery 
that  he  had  no  knowledge  of 
what  was  done  or  omitted  to  be 
done,  that  knowledge  being  pos- 
sessed by  the  architect,  and  the 
contractors  for  the  building: — 

Held,  that  in  these  circum- 
stances the  defendant  was  not 
entitled  to  particulars  of  the 
alleged  negligence. 

Order  of  a local  Judge  reversed. 
Smith  V.  Reid,  265. 
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PARTIES. 

Substitute  Plaintiff — Boni  Fide 
Mistake — Con.  Rule  313.] — ^Where 
the  solicitor  for  the  plaintiffs  in 
an  action  to  foreclose  a mortgage 
swore  that,  though  he  knew  that 
another  person  had  become  en- 
titled to  the  mortgage,  he  did  not 
know  that  it  had  been  absolutely 
assigned  to  him,  as  was  the  fact, 
the  plaintiffs  being  trustees  of 
the  estate  of  a deceased  person, 
and  it  having  been  the  custom 
with  the  estate  to  allot  mortgages 
to  different  beneficiaries  without 
legal  assignments  thereof,  and 
that  the  issue  of  the  writ  with  the 
original  mortgagees  as  plaintiffs 
was  a bond  fide  mistake: — 

Held,  that  this  satisfied  the  re- 
quirements of  Con.  Rule  313,  and 
justified  an  order  substituting  the 
assignee  as  plaintiff  on  his  consent 
being  filed.  Biggar  v.  Kemp,  360. 

See  Crown  Patent — Insur- 
ance, 2 — Judgment,  1. 


PARTNERSHIP. 

See  Landlord  and  Tenant. 


PAYMENT  INTO  AND  OUT  OF 
COURT. 

See  Infant. 


PENALTY. 

See  Intoxicating  Liquors,  1, 
14 — Public  Schools. 


PERJURY. 

See  Criminal  Law,  3,  4. 


PETITION. 

See  Intoxicating  Liquors,  9. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  3,  4. 


POLICE  OFFICERS. 

See  Intoxicating  Liquors,  2. 


PRACTICE. 

See  Appeal — Bankruptcy  and 
Insolvency  — Husband  and 
Wife,  1 — Infant — Judgment — 
Parliamentary  Elections,  1 — 
Particulars — Parties. 


PREFERENTIAL  LIEN. 

See  Company,  1. 


PRELIMINARY  OBJECTIONS. 

See  Parliamentary  Elec- 
tions, 1. 


PRINCIPAL  AND  SURETY. 

See  Insurance,  3. 


PRIVY  COUNCIL. 

See  Costs. 

PROCLAMATION. 

See  Municipal  Corporations, 

1. 


PROMISSORY  NOTE. 

See  Company,  2. 


PROPRIETARY  MEDICINES. 

See  Intoxicating  Liquors,  2. 


PROVINCIAL  ELECTIONS. 

See  Parliamentary  Elec- 
tions, 2,  3. 
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PROVISIONAL  DIRECTORS. 

See  Company,  1. 


PUBLIC  SCHOOLS. 

Salary  of  Teacher — Agreement — 
Validity — Meeting  of  Board  of 
Trustees — Minutes — Period  of  Ser- 
vice under  Agreement  — Public 
Schools  Act,  1901,  sec.  81,  sub-secs. 
4,  6 — Expiration  of  Agreement — 
Notice  — Resignation  — Penalty 
for  Non-payment — “ Until  Paid.”] 
— An  agreement  between  the 
plaintiff,  a teacher,  and  the  de- 
fendants, was  signed  by  all  the 
trustees  and  the  plaintiff,  and  the 
defendants’  seal  affixed,  at  one 
time,  at  the  house  of  the  secretary- 
treasurer  of  the  defendants,  but 
no  minute  thereof  appeared  in 
the  minute  book: — 

Held,  that  the  agreement  was 
valid  and  binding  upon  the  de- 
fendants. 

Under  the  agreement  the  plain- 
tiff served  as  teacher  for  the  year 
1907  and  during  the  months  of 
January  and  February,  1908. 
The  4th  paragraph  of  the  agree- 
ment provided  that  it  might  be 
terminated  by  a month’s  notice, 
and  the  5th,  that  until  so  termin- 
ated the  agreement  was  to  con- 
tinue from  year  to  year.  The  de- 
fendants gave  the  plaintiff  a 
month’s  notice  to  terminate  the 
agreement  at  the  end  of  February, 
1908,  and  the  plaintiff  also  sent  in 
his  resignation  to  take  effect  at 
that  date: — 

Held,  that  sub-sec.  4 of  sec.  81 
of  the  Public  Schools  Act,  1901, 
applied  to  the  agreement,  and  the 
plaintiff  was  entitled  to  be  paid, 
for  the  time  which  he  served,  a 
sum  bearing  the  same  proportion 
to  the  amount  of  the  yearly  salary 
as  the  number  of  days  served  bore 
to  the  whole  number  of  teaching 


days  in  the  year  in  which  the 
service  was  rendered. 

Held,  also,  that  the  agreement 
expired,  within  the  meaning  of 
sub-sec.  6,  either  as  the  result  of 
the  giving  of  notice  or  by  the 
resignation;  and,  having  so  ex- 
pired, it  immediately  became  the 
duty  of  the  defendants  to  pay  the 
amount  due;  having  failed  to  pay 
the  full  amount,  they  became 
liable  to  the  penalty  imposed  by 
sub-sec.  6,  viz.,  that  ‘Uhe  salary 
shall  continue  to  run  at  the  rate 
mentioned  in  the  agreement  until 
paid;”  and  that  did  not  mean 
merely  until  action  brought,  but 
until  actual  payment,  or,  in  this 
case,  until  judgment  in  the  divi- 
I sion  court  as  there  ordered,  the 
I plaintiff  not  having  appealed. 

Judgment  of  2nd  division  court, 
Elgin,  affirmed.  Gliddon  v.  Yar- 
mouth Public  School  {Section  17) 
Trustees,  343. 

See  Appeal,  2. 


RAILWAY. 

1.  Carriage  of  Goods — Special 
Contract  Limiting  Liability — Neg- 
ligence— Notice  of  Loss — Omission 
to  Give — Railway  Act,  R.S.C.  1906, 
ch.  37,  secs.  284  (7),  340.]— By 
sec.  284  (7)  of  the  Railway  Act, 
R.S.C.  1906,  ch.  37:  Every  per- 

son aggrieved  by  any  neglect  or 
refusal  of  the  company  to  comply 
with  the  requirements  of  this  sec- 
tion shall,  subject  to  this  Act,  have 
an  action  therefor  against  the 
company,  from  which  action  the 
company  shall  not  be  relieved  by 
any  notice,  condition,  or  declara- 
tion, if  the  damage  arises  from  any 
negligence  or  omission  of  the 
company  or  its  servants.”  By 
sec.  340:  ^^No  contract,  condition, 
by-law,  regulation,  declaration,  or 
notice  made  or  given  by  the  com- 
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pany,  impairing,  restricting,  or 
limiting  its  liability  in  respect 
of  the  carriage  of  any  traffic, 
shall,  except  as  hereinafter 
provided,  relieve  the  com- 
pany from  such  liability,  unless 
such  class  of  contract,  condition, 
by-law,  regulation,  declaration  or 
notice  shall  have  been  first  author- 
ised or  approved  by  order  or 
regulation  of  the  Board.  (2)  The 
Board  may  in  any  case,  or  by 
regulation,  determine  the  extent 
to  which  the  liability  of  the 
company  may  be  so  impaired.’' 
The  defendants  received  from 
the  plaintiff  a mare,  with  other 
animals,  to  be  carried  from  a 
station  on  their  line  of  railway  in 
Ontario  to  a point  in  British 
Columbia,  under  a special  con- 
tract, which  had  been  approved 
of  by  the  Railway  Board  (which 
the  plaintiff  signed).  Under  this 
contract  the  animals  were  carried 
at  a lower  rate  than  the  company 
were  entitled  to  charge.  The  con- 
tract contained  a provision  that 
the  defendants  should  in  no  case 
be  responsible  for  any  amount 
exceeding  $100  for  the  loss  of  any 
one  horse,  or  a proportionate  sum 
in  any  one  case  for  injuries  to 
same,  and  that  any  loss  or  damage 
should  be  computed  and  paid  for 
on  such  basis.  There  was  a further 
provision  relieving  the  company 
from  liability,  ^ffinless  a written 
notice,  with  the  full  particulars  of 
the  loss  or  damage  and  of  the 
claim  to  be  made  in  respect  there- 
of, is  delivered  to  the  station 
agent  at  the  said  point  of  delivery 
within  24  hours  after  the  said 
property,  or  some  part  of  it,  has 
been  delivered.” 

During  the  carriage  on  the  rail- 
way, the  mare  was,  through  the 
defendants’  negligence,  seriously 
injured.  Before  the  consignment 
arrived  at  its  destination,  the 


plaintiff,  finding  that  the  mare 
was  permanently  injured,  by  the 
permission  of  the  railway  superin- 
tendent there,  removed  the  mare 
from  the  car  at  an  intermediate 
station  and  sold  her  at  a loss,  the 
remainder  of  the  shipment  being 
carried  on  to  the  place  of  delivery. 
No  notice  of  the  loss  was  given 
there  to  the  company’s  official 
within  the  24  hours: — 

Held,  that,  notwithstanding  the 
loss  was  sustained  through  the 
defendants’  negligence,  the  special 
contract  was  binding  on  the  plain- 
tiff, so  that  in  no  event  could  he 
recover  more  than  the  propor- 
tionate part  of  SlOO;  but  that 
the  omission  to  give  the  required 
notice  relieved  the  company  from 
all  liability. 

Robertson  v.  Grand/ Trunk  R.W. 
Co.  (1895),  24  S.C.R.  611,  fol- 
lowed; St.  Mary’s  Creamery  Co. 
V.  Grand  Trunk  R.W.  Co.  (1904), 
8 O.L.R.  1,  distinguished. 

Judgment  of  the  county  court 
of  Grey  affirmed.  ' Mercer  v. 
Canadian  Pacific  R.W.  Co.,  585. 

2.  Farm  Crossing” — Dominion 
Railway  Act,  1888,  sec.  191 — Con- 
struction— Heading  and  Side-note 
— Use  of  Crossing  for  Business  of 
Brick-yard — Agreement  to  Provide 
and  Maintain  Crossing — Reserva- 
tion— Easement — Interference  with 
Operation  of  Railway — Severance 
of  Ownership — Cesser  of  Right.} — 
Section  191  of  the  Dominion  Rail- 
way Act  of  1888  is  not  restricted 
in  its  application  to  crossings  for 
farm  purposes  merely,  notwith- 
standing the  heading  and  side-note 
“Farm  Crossings,”  which  may  be 
taken  as  descriptive  of  the  char- 
acter of  the  construction  of  the 
crossing,  and  not  restrictive  of  the 
purposes  for  which  it  may  be  used 
or  of  the  uses  to  which  the  lands 
crossed  by  the  railway  may  be 
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put,  and  notwithstanding  the 
words  of  the  section  itself,  ‘^con- 
venient and  proper  for  the  crossing 
of  the  railway  by  farmers’  imple- 
ments, carts  and  other  vehicles,” 
which  may  be  similarly  inter- 
preted. 

The  defendants,  as  lessees  of  S., 
occupied  and  operated  a brick- 
yard, in  a city,  on  the  north  side 
of  the  plaintiffs’  railway,  and  in 
connection  with  their  business 
used  a private  lane  over  the 
property  of  M.,  lying  to  the  south 
of  the  railway.  This  lane  led  to  a 
street,  and  was  the  only  means 
of  access  from  the  brick-yard  to  a 
public  highway.  To  reach  this 
lane  the  defendants  used  a cross- 
ing over  the  railway,  and  their 
right  to  do  so  was  called  in  ques- 
tion by  this  action.  When  the 
railway  was  built,  the  land  leased 
by  the  defendants  and  that  owned 
by  M.  were  the  property  of  the 
Messrs.  B.,  who  in  December, 
1894,  conveyed  to  the  plaintiffs  a 
right  of  way  through  their  prop- 
erty, and  obtained  simultaneously 
with  their  conveyance  an  agree- 
ment by  which  the  plaintiffs 
covenanted  to  provide  and  main- 
tain “a  farm  crossing”  at  the 
point  now  in  question,  which  was 
duly  constructed.  The  Messrs.  B. 
conveyed  both  properties  to  M.  in 
1901,  and  in  1903  F.  acquired  from 
M.  the  premises  afterwards  leased 
by  the  defendants.  In  his  con- 
veyance M.  granted  to  F.  a right 
of  way  over  the  lane  opposite  the 
crossing.  S.  acquired  title  from 
F.,  and  subsequently  leased  to 
the  defendants.  The  land  leased 
by  the  defendants  had  been  in  use 
as  a brick-yard  for  25  years  before 
1893,  but  lay  idle  from  that  year 
until  1903,  when  S.  established  a 
brick-making  industry  upon  it. 
The  plaintiffs  were  aware  that  S. 
bought  with  the  intention  of  using 
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the  crossing  and  the  lane  to  the 
south  as  the  means  of  con- 
veying from  his  yard  brick 
for  local  trade,  and  with  this 
knowledge  they  reconstructed  and 
kept  in  repair  the  crossing  in 
question,  which  was  used  by  S. 
and  the  defendants  for  that  pur- 
pose, without  objection  by  the 
plaintiffs,  until  1906,  when  they 
complained  of  its  use,  and  began 
this  action  in  July,  1907: — 

Held,  that  a railway  company 
acquiring  a right  of  way  may  take 
the  land  required  subject  to 
reservations  in  favour  of  the 
grantor  of  such  rights  of  crossing 
or  other  easements  as  may  be 
agreed  upon,  and  are  not  incon- 
sistent with  the  use  of  the  right 
of  way  for  railway  purposes;  an 
agreement  for  a crossing  con- 
temporaneous with  the  deed  of 
the  right  of  way  is  equivalent  to 
a reservation  in  the  deed  itself; 
and,  the  vendors  having  made 
such  an  agreement,  the  character 
and  extent  of  the  right  of  crossing 
must  be  determined  by  the  terms 
of  that  agreement.  Subject  to 
the  question  of  severance,  the 
covenant  of  the  plaintiffs  with  the 
“vendors,  their  heirs,  executors 
and  administrators,”  enured  to 
the  benefit  of  the  assigns  or  grant- 
ees of  the  vendors,  including 
lessees  of  such  grantees;  and  the 
use  which  the  defendants  were 
making  of  this  crossing  was  within 
the  rights  conferred  upon  the 
Messrs.  B.  by  the  agreement  of 
the  plaintiffs,  not  being,  upon  the 
evidence,  inconsistent  with  the 
safe  operation  of  the  railway,  nor 
unduly  increasing  the  burden  of 
the  easement  created  by  the 
agreement. 

Held,  also,  that,  although  when 
the  right  of  crossing  was  created 
the  lands  on  either  side  of  the 
Jailway  belonged  to  the  same 
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owners,  and  were  now  held  by 
different  owners,  there ' was  no 
such  severance  as  would  involve 
the  cesser  of  the  right  of  crossing. 
Midland  R.W.  Co.  v.  Grihble, 
[1895]  2 Ch.  827,  distinguished. 
Toronto  Hamilton  and  Buffalo 
R.W.  Co.  V.  Simpson  Brick  Co., 
632. 

See  Criminal  Law,  2. 


RAILWAY  COMMITTEE  OF 
PRIVY  COUNCIL. 

See  Criminal  Law,  2. 


RATIFICATION. 

See  Company,  1. 


REGISTRY  LAWS. 

See  Land  Titles  Act. 


RIVER. 

See  Water  and  Water- 
courses. 


RULES. 

Con.  Rule  162  (e).] — See  Judg- 
ment, 1. 

Con.  Rule  241.] — See  Crown 
Patent. 

Con.  Rule  313.] — See  Parties. 


SALARY. 

See  Public  Schools. 


SALE  OF  GOODS. 

Conditional  Sale  — Resale  by 
Vendee  before  Payment  of  Price — 
Repossession  by  Vendors — Contract 
of  Sale  — Construction  — Rights 
against  Subsequent  Purchasers — 
Judgment  against  Vendee — Merger 


— Election — Waiver — Conditional 
Sales  Act — Lachesi] — ^The  defend- 
ants supplied  to  B.  certain  ma- 
chinery on  the  terms  contained 
in  a written  order  signed  by  B., 
among  which  were : that  pay- 
ment should  be  made  in  instal- 
ments, and  if  default  should  be 
made  the  whole  amount  should 
become  due;  that  the  title  to  the 
goods  should  not  pass  until  all 
the  dues,  terms,  and  conditions  of 
the  order  should  have  been  com- 
phed  with;  that  B.  should  not 
sell  or  remove  the  goods  from  his 
premises  without  the  defendants’ 
consent  in  writing,  and  in  case 
of  default  of  the  payments  or 
provisions  of  the  order,  and 
without  affecting  B.’s  liability  for 
purchase  money,  the  defendants 
should  be  at  liberty,  with  or 
without  process  of  law,  to  enter 
upon  B.’s  premises  and  remove 
the  goods,  and,  without  notice,  to 
sell  them  at  such  prices  as,  in 
their  judgment,  were  advisable, 
and  credit  B.  with  the  same,  and 
that  B.  should  forthwith  pay  the 
deficiency,  if  any,  arising  after 
such  sale.  B.  installed  the  ma- 
chinery in  his  mill  in  1905,  and  on 
the  10th  October,  1906,  sold  the 
mill,  including  the  machinery,  to 
M.,  who  on  the  19th  March,  1907, 
sold  the  same  to  the  plaintiffs. 
On  the  18th  February,  1908,  the 
defendants  took  the  machinery 
out  of  the  plaintiffs’  possession  in 
the  mill,  money  being  then  still 
due  to  the  defendants  under  the 
contract.  Before  taking  posses- 
sion, the  defendants  recovered 
judgment  against  B.  for  the 
amount  due  under  the  contract. 
The  plaintiffs,  asserting  that  they 
were  purchasers  for  value  without 
notice  of  the  defendants’  rights, 
brought  this  action  for  wrongful 
removal : — 

Held,  (1)  that  the  original  in- 
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debtedness  was  not  merged  in 
the  judgment  quoad  the  security 
provided  by  the  contract,  and  the 
defendants  were  entitled  to  retain 
that  security  until  payment. 

(2)  That  by  suing  for  and  ob- 
taining judgment  for  the  purchase 
money  the  defendants  had  not 
elected  to  treat  the  transaction 
as  an  absolute  sale,  so  as  to  waive 
their  security.  McEntire  v.  Cross- 
ley,  [1895]  A.C.  457,  464,  ex- 
plained and  distinguished. 

(3)  That  the  defendants'  rights 
were  preserved  and  their  title  to 
the  machinery  continuously  as- 
serted by  having  affixed  thereto  a 
stamp  bearing  their  name  and 
address,  in  compliance  with  the 
Conditional  Sales  Act,  R.S.O. 
1897,  ch.  49,  sec.  1;  and  there 
was  no  evidence  of  laches,  but 
the  contrary. 

Judgment  of  the  District  Court 
of  Musk  ok  a affirmed.  Utter  son 

Lumber  Co,  v.  H.  W.  Petrie 
Limited,  570. 


SALE  OF  LAND. 

See  Will,  1. 


SALE  OF  LIQUORS. 

See  Intoxicating  Liquoes. 


SCHOOLS. 

See  Public  Schools. 


SCRUTINY. 

See  Intoxicating  Liquoes,  10, 

11. 


SEAL. 

See  Company,  2. 


SECURITIES. 

See  Banks  and  Banking. 


SEPARATE  ESTATE. 

See  Husband  and  Wife,  2. 


SERVICE  OF  PAPERS. 

See  Bankeuptcy  and  Insol- 
vency — Paeliamentaey  Elec- 
tions, 1. 


SERVICE  OUT  OF 
JURISDICTION. 

See  Judgment,  1. 


SET-OFF. 

See  Costs. 


SHARES. 

See  Company,  2. 


SHORTHAND  NOTES  OF 
EVIDENCE. 

See  Intoxicating  Liquoes,  4, 
7,  14. 


SLANDER. 

See  Contempt  of  Couet. 


SPECIFIC  PERFORMANCE. 

See  Land  Titles  Act. 


STATED  CASE. 

See  Assessment  and  Taxes. 


STATUTES. 

C.S.U.C.  ch.  104,  sec.  3 (Lord’s  Day 

Act) 

See  Criminal  Law,  3. 

R.S.O.  1877,  ch.  23,  sec.  29 

See  Crown  Patent. 

51  Viet.  ch.  29,  sec.  191  (D.)  (Railway 

Act) 

See  Railway,  2. 

R.S.O.  1897,  ch,  49,  sec.  1 (Conditional 

Sales  Act) 

See  Sale  of  Goods. 
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R.S.O.  1897,  ch.  51,  secs.  41,  42  (Judi- 
cature Act) 

See  Crown  Patent. 

R.S.O.  1897,  ch.  51,  sec.  57,  sub-sec.  3 

(Judicature  Act) 

See  Insurance,  1. 

R.S.O.  1897,  ch.  51,  sec.  58  (5)  (Judi- 
cature Act) 

See  Chose  in  Action. 

R.S.O.  1897,  ch.  51,  secs.  72,  76  (1)  (e), 

ig)  (Judicature  Act) 

See  Appeal,  1 . 

R.S.O.  1897,  ch.  51,  secs.  119,  191 

(Judicature  Act) 

See  Intoxicating  Liquors,  14. 

R.S.O.  1897,  ch.  60,  sec.  154  (Division 

Courts  Act) 

See  Appeal,  2. 

R.S.O.  1897,  ch.  83,  sec.  6 (Habeas 

Corpus  Act) 

See  Intoxicating  Liquors,  6. 

R.S.O.  1897,  ch.  88,  sec.  22  (Protection 

of  Justices  of  the  Peace  Act) 

See  Intoxicating  Liquors,  2. 

R.S.O.  1897,  ch.  90,  sec.  2 (Summary 

Convictions  Act) 

See  Intoxicating  Liquors,  14. 

R.S.O.  1897,  ch.  138,  secs.  26,  45  (Land 

Titles  Act) 

See  Way. 

R.S.O.  1897,  ch.  138,  secs.  45,  76,  78, 

84  (Land  Titles  Act) 

See  Land  Titles  Act. 

R.S.O.  1897,  ch.  147,  secs.  34,  35, 

37  (1)  (Assignments  Act) 

See  Bankruptcy  and  Insolvency. 

R.S.O.  1897,  ch.  148  (Bills  of  Sale  and 

Chattel  Mortgage  Act) 

See  Company,  1. 

R.S.O.  1897,  ch.  148,  sec.  10  (Bills  of 
Sale  and  Chattel  Mortgage  Act) . . 
See  Chattel  Mortgage. 

R.S.O.  1897,  ch.  153,  secs.  11,  14 

(Mechanics’  Lien  Act) . 

See  Lien. 

R.S.O.  1897,  ch.  162,  sec.  2 (1)  (Mar- 
riage Act) 

See  Criminal  Law,  5. 

R.S.O.  1897,  ch.  203,  sec.  171  (1) 

(Insurance  Act) 

See  Insurance,  2. 

R.S.O.  1897,  ch.  245  (Liquor  License 

Act) 

See  Intoxicating  Liquors,  5. 

R.S.O.  1897,  ch.  245,  sec.  49  (Liquor 

License  Act) 

See  Intoxicating  Liquors,  3. 


R.S.O.  1897,  ch.  245,  secs.  49,  50,  51, 
52,  72,  78  (2),  101  (6),  124  (1) 

(Liquor  License  Act) 

See  Intoxicating  Liquors,  1. 

R.S.O.  1897,  ch.  245,  sec.  64  (2) 

(Liquor  License  Act) 

See  Intoxicating  Liquors,  13. 

R.S.O.  1897,  ch.  245,  secs.  72,  105 

(Liquor  License  Act) 

See  Intoxicating  Liquors,  4. 

R.S.O.  1897,  ch.  245,  secs.  78,  95,  104 

(Liquor  License  Act) 

See  Intoxicating  Liquors,  12. 

R.S.O.  1897,  ch.  245,  sec.  99  (Liquor 

License  Act) 

See  Intoxicating  Liquors,  7. 

R.S.O.  1897,  ch.  245,  secs.  99,  143 

(Liquor  License  Act) 

See  Intoxicating  Liquors,  14. 

R.S.O.  1897,  ch.  245,  secs.  101,  121 

(Liquor  License  Act) 

See  Intoxicating  Liquors,  6. 

R.S.O.  1897,  ch.  245,  sec.  141  (3) 

(Liquor  License  Act) 

See  Intoxicating  Liquors,  9. 

61  Viet.  ch.  30,  secs.  2,  3 (O.) 

See  Intoxicating  Liquors,  2. 

1 Edw.  VII.  ch.  39,  sec.  81  (4),  (6) 

(Public  Schools  Act) 

See  Public  Schools. 

1 Edw.  VII.  ch.  39,  secs.  81  (7),  98  (2) 

(Public  Schools  Act) 

See  Appeal,  2. 

3 Edw.  VII.  ch.  7,  sec.  30  (O.)  (Amend- 
ing Bills  of  Sale  and  Chattel  Mort- 
gage Act) 

See  Chattel  Mortgage. 

3 Edw.  VII.  ch.  19,  secs.  204,  212,  214 

(O.)  (Municipal  Act) 

See  Municipal  Corporations,  1. 

3 Edw.  VII.  ch.  19,  secs.  204,  536  (O.) 

(Municipal  Act) 

See  Intoxicating  Liquors,  8. 

3 Edw.  VII.  ch.  19,  sec.  333  (O.) 

(Municipal  Act) 

See  Municipal  Corporations,  2. 

3 Edw.  VII.  ch.  19,  sec.  338  (O.) 

(Municipal  Act) 

See  Intoxicating  Liquors,  11. 

3 Edw.  VII.  ch.  19,  sec.  609  (1)  (O.) 

(Municipal  Act) 

See  Contribution  or  Indemnity. 

4 Edw.  VII.  ch.  11  (Amending  Judi- 

cature Act) 

See  Appeal,  1. 

4 Edw.  VII.  ch.  23,  secs.  10  (1),  77  (1), 

(2),  (7)  (Assessment  Act) 

See  Assessment  and  Taxes. 
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4 Edw.  VII.  ch.  23,  secs.  24,  25  (O.) 

(Assessment  Act) 

See  Parliamentary  Elections,  2. 

5 Edw.  VII.  ch.  30,  sec.  1 (O.)  (Amend- 

ing Liquor  License  Act) 

See  Intoxicating  Liquors,  12. 

6 Edw.  VII.  ch.  11  (O.)  (Mines  Act).. . 
See  Mines  and  Minerals. 

6  Edw.  VII.  ch.  15  (O.)  (Hydro-Elec- 
tric Power  Commission  Act) 

See  Municipal  Corporations,  2. 

6  Edw.  VII.  ch.  47,  sec.  24  (O.) 
(Amending  Liquor  License  Act) . . 
See  Intoxicating  Liquors,  9. 

R.S.C.  1906,  ch.  7,  secs.  18,  19  (Con- 
troverted Elections  Act) 

See  Parliamentary  Elections,  1. 

R.S.C.  1906,  ch.  29,  secs.  76,  81,  86,  87, 

88  (Bank  Act) 

See  Banks  and  Banking,  1,  2. 

R.S.C.  1906,  ch.  37,  secs.  33,  427,  431 

(Railway  Act) 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  37,  secs.  284  (7),  340 

(Railway  Act) 

See  Railway,  1. 

R.S.C.  1906,  ch.  81,  secs.  21,  22 

(Indian  Act) 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  119,  sec.  183  (Bills  of 

Exchange  Act) 

See  Company,  2. 

R.S.C.  1906,  ch.  139,  sec.  48  (Supreme 

Court  Act) 

See  Appeal,  3. 

R.S.C.  1906,  ch.  146,  sec.  161  (c) 

(Criminal  Code) 

See  Extradition. 

R.S.C.  1906,  ch.  146,  secs.  165,  221, 

247  (Criminal  Code) 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  sec.  171  (Criminal 

Code) 

See  Criminal  Law,  3. 

R.S.C.  1906,  ch.  146,  secs.  174,  682, 
772,  777,  778,  782,  783  (Criminal 

Code) 

See  Criminal  Law,  4. 

R.S.C.  1906,  ch.  146,  sec.  180  (a) 

(Criminal  Code) 

See  Criminal  Law,  6. 

R.S.C.  1906,  ch.  146,  sec.  287  (Criminal 

Code) 

See  Negligence. 

R.S.C.  1906,  ch.  146,  secs.  311,  1017 

(Criminal  Code) 

See  Criminal  Law,  5. 


R.S.C.  1906,  ch.  146,  secs.  683-711 

(Criminal  Code) 

See  Intoxicating  Liquors,  14. 

R.S.C.  1906,  ch.  146,  secs.  683,  711,  721 

(Criminal  Code) 

See  Liquor  License  Act,  7. 

7  Edw.  VII.  ch.  2,  sec.  7 (14)  (O.) 

(Interpretation  Act) 

See  Intoxicating  Liquors,  14. 

7  Edw.  VII.  ch.  4,  secs.  6,  14  (O.) 

(Voters’  Lists  Act) 

See  Parliamentary  Elections,  2. 

7  Edw.  VII.  ch.  4,  sec.  24  (O.)  (Voters’ 

Lists  Act) 

See  Intoxicating  Liquors,  10. 

7 Edw.  VII.  ch.  13  (O.)  (Amending 

Mines  Act) 

See  Mines  and  Minerals. 

7 Edw.  VII.  ch.  19  (O.)  (Power  Com- 
mission Act) 

See  Municipal  Corporations,  2. 

7 Edw.  VII.  ch.  30,  sec.  12  (O.) 

(Amending  Land  Titles  Act) 

See  Land  Titles  Act. 

7 Edw.  VII.  ch.  46,  sec.  11  (O.) 

(Amending  Liquor  License  Act).. . 
See  Intoxicating  Liquors,  9. 

8 Edw.  VII.  ch.  3,  sec.  16  (O.)  (Elec- 

tion Act) 

See  Parliamentary  Elections,  2. 

8  Edw.  VII.  ch.  3,  secs.  70  (2),  (6), 
104,  114  (c)  (O.)  (Election  Act). . 
See  Parliamentary  Elections,  3. 

8  Edw.  VII.  ch.  22  (O.)  (Validating 

Act) 

See  Municipal  Corporations,  2. 


STAY  OF  EXECUTION. 

See  Costs. 


STREET  RAILWAYS. 

1.  Driver  of  Vehicle — Crossing 
in  Front  of  Approaching  Car — 
Negligence  — Contributory  Negli- 
gence.]— The  plaintiff  was  driving 
easterly  in  his  carriage  and  pair 
of  horses,  at  a moderate  pace, 
along  one  of  the  streets  of  a city, 
and  on  arriving  within  thirty  feet 
of  a cross  street,  on  which  there 
was  a street  car  line,  he  saw  a 
car  coming  from  the  north,  where 
there  was  a down  grade,  approach- 
ing at  a rapid  rate,  the  car  being 
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then  about  300  feet  distant.  The 
plaintiff  admitted  that  he  could 
easily  have  stopped  his  carriage 
and  horses  before  reaching  the 
track.  He  consulted  with  his 
coachman,  and,  both  being  of  the 
opinion  that  the  speed  of  the  car 
was  not  so  great  as  to  prevent  their 
crossing  in  safety,  he  attempted 
to  do  so,  when  the  carriage  was 
struck  by  the  car  and  damaged 
and  he  himself  injured.  No 
attempt  was  made  by  the  motor- 
man  to  slow  down  the  car.  On 
questions  submitted  to  the  jury, 
they  found  that  the  accident  was 
caused  through  the  defendants’ 
negligence,  such  negligence  con- 
sisting in  the  car  not  being  under 
proper  control,  and  that  there 
was  no  contributory  negligence 
on  the  plaintiff’s  part: — 

Held,  that  it  could  not  be  said, 
in  all  the  circumstances,  that  the 
plaintiff  acted  so  recklessly  as  to 
preclude  the  submission  to  the  jury 
of  the  question  whether  or  not 
he  acted  with  reasonable  care; 
and  a finding  by  the  jury  in  the 
plaintiff’s  favour  was  upheld. 

Judgment  at  the  trial  and  of 
a Divisional  Court  affirmed. 
Moss,  C.J.O.,  and  Meredith,  J.A., 
dissenting.  Milligan  v.  Toronto 
R.W.  Co.,  530. 

2.  Injury  to  Person  Crossing  in 
Front  of  Car — Omission  to  Stop  at 
Usual  Stopping  Place,  when  Sig- 
nalled — Negligence  — Contribu- 
tory Negligence  — Nonsuit.]  — 
The  plaintiff,  intending  to  take  a 
street  car  going  westeriy,  on 
arriving,  shortly  after  midnight, 
at  the  southerly  side  of  the  street, 
on  which  the  particular  car  line 
was,  saw  a car  coming  westerly 
very  rapidly,  being  then  about 
300  feet  off.  He  saw  two  persons 
standing  at  the  corner  signal  the 
car  to  stop,  and,  believing  that  it 


would  do  so,  it  being  the  usual 
and  customary  practice  to  stop 
at  the  corner  when  persons  wished 
to  get  on  or  off  the  car,  he, 
without  again  looking  to  see 
vffiere  the  car  was,  attempted  to 
cross  in  front  of  it,  so  as  to  get  on 
it,  when,  instead  of  stopping,  it 
ran  past  the  corner,  knocked 
down  the  plaintiff  and  injured 
him: — 

Held,  that  it  could  not  be  said 
that  there  was  inexcusable  negli- 
gence on  the  plaintiff’s  part  in 
attempting  to  cross  the  street  in 
front  of  the  car,  for  he  might 
reasonably  assume  that  the  car 
would  stop  at  the  corner  in  pur- 
suance of  the  signal  to  do  so,  and 
that  the  case  therefore  could  not 
have  been  withdrawn  from  the 
jury;  and  was  properly  submitted 
to  them. 

Judgment  of  a Divisional  Court 
(1907),  15  O.L.R.  488,  reversed. 
Tinsley  v.  Toronto  R.W.  Co.,  74. 


SUBROGATION. 

See  Insurance,  3. 


SUMMARY  JUDGMENT. 

See  Judgment,  2. 


SUPREME  COURT  OF 
CANADA. 

See  Appeal,  3. 


TESTAMENTARY  CAPACITY. 

See  Will,  2. 


THEFT. 

See  Criminal  Law,  1. 


TIME. 

See  Company,  2 — Contract — 
Insurance,  1 — Intoxicating  Li- 
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QUORS,  11  — Parliamentary 
Elections,  1. 


TREATY. 

See  Extradition. 

TRESPASS. 

See  Crown  Patent — Intoxi- 
cating Liquors,  2. 


TRIAL. 

See  Criminal  Law. 


UNDUE  INFLUENCE. 

See  Will,  2. 


UNLAWFULLY  SOLEMNIZING 
MARRIAGE. 

See  Criminal  Law,  5. 


VENDOR  AND  PURCHASER. 

See  Will,  1. 


VOTERS’  LISTS. 

See  Intoxicating  Liquors,  10 
— Parliamentary  Elections,  2 


VOTING. 

See  Intoxicating  Liquors — 
Parliamentary  Elections,  3. 


WAIVER. 

See  Bankruptcy  and  Insol- 
vency — Intoxicating  Liquors, 
7 — Sale  of  Goods. 


WARRANT  FOR  ELECTION. 

See  Municipal  Corporations, 

1. 


WARRANT  OF  COMMITMENT. 

See  Intoxicating  Liquors. 


[voL. 

WATER  AND  WATER- 
COURSES. 

Lands  Bordering  on  River — 
Crown  Grant — Description — Con- 
struction-Ownership ad  medium 
filum.] — A lot  in  the  front  con- 
cession of  a township  on  the 
south  side  of  the  river  Thames 
was  granted  by  Crown  patent, 
‘^with  all  the  woods  and  waters 
thereon  lying  and  being,”  by  the 
following  metes  and  bounds:  ^'Be- 
ginning at  a post  marked  4/5  on 
the  bank  of  the  river  Thames, 
thence  south  45  degrees  east  68 
chains,  then  north-easterly  paral- 
lel to  the  said  river  30  chains,  then 
north  45  degrees  west  to  the  said 
river,  then  along  the  bank  with 
the  stream  to  the  place  of  begin- 
ning:”— 

Held  (Meredith,  J.A.,  dissent- 
ing), reversing  the  decision  of  a 
Divisional  Court,  15  O.L.R.  655, 
that  the  northerly  boundary  went 
to  the  centre  of  the  stream. 
Williams  v.  Pickard,  547. 

See  Negligence. 


WAY. 

Private  Way  — Easement — Ex- 
tinguishment by  Unity  of  Posses- 
sion — Revival  on  Severance  — 
Implied  Reservation — Land  Titles 
Act,  R.S.O.  1897,  ch.  138,  secs.  26, 
45.]  — Unity  of  ownership  ex- 
tinguishes all  pre-existing  ease- 
ments, such  as  a private  right  of 
way  over  one  part  of  the  land  for 
the  accommodation  of  another 
part,  and  nothing  in  sec.  26  or  45, 
or  in  any  other  provisions  of  the 
Land  Titles  Act,  R.S.O.  1897, 
ch.  138,  affects  the  matter. 

The  owner  of  a certain  property, 
upon  which  was  a saw  mill,  in 
1887  built  a grist  mill  upon 
another  part  of  the  same  property. 
In  1888  he  conveyed  the  part  of 
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the  property  on  which  the  grist 
mill  was,  and  in  1891  he  also 
conveyed  the  rest  of  the  property, 
with  the  saw  mill,  to  the  same 
grantees.  In  1894  the  saw  mill 
property  was  conveyed  to  the 
defendant’s  predecessors  in  title, 
and  in  1895  the  grist  mill  property 
was  conveyed  to  the  plaintiff’s 
predecessor  in  title.  Throughout 
all  this  time  access  to  the  grist 
mill  had  been  obtained  by  a more 
or  less  defined  way  running 
through  the  saw  mill  property, 
and  so  continued  until  1906,  when 
the  defendant  obstructed  it.  The 
plaintiff  brought  this  action  for 
an  injunction  restraining  the  de- 
fendants from  continuing  the  ob- 
struction and  for  damages.  In 
none  of  the  conveyances  or  trans- 
fers wa§  there  any  mention  made 
of  the  way  now  in  question, 
either  by  way  of  grant,  reserva- 
tion, or  otherwise : — 

Held,  affirming  the  decision  of 
a Divisional  Court,  15  O.L.R.  67, 
that  the  action  must  be  dis- 
missed, upon  the  above  principle. 
McClellan  v.  Powassan  Lumber 
Co.,  32. 


WILL. 

1.  Devise  to  Wife  for  Life  and 
for  Maintenance  of  Children,  Re- 
mainder to  Children  and  Issue  of 
Children  Dying  before  Testator  and 
his  Wife — Sale  of  Land  by  Wife — 
Vendors  and  Purchasers  Act.] — A 
testator  devised  all  his  real  and 
personal  estate  to  his  wife  in 
trust  for  her  support  during  her 
hfetime,  and  for  the  maintenance 
and  education  of  his  children,  and 
on  the  wife’s  death  to  be  equally 
divided  amongst  them.  By  a 
codicil  he  directed  that  if  M.,  a 
married  daughter,  should  die  be- 
fore her  parents,  leaving  a child 
or  children,  they  should  receive 


her  portion,  with  a like  provision 
in  case  of  his  two  other  children 
then  unmarried.  On  the  testator’s 
death,  his  wife  and  children  sur- 
viving him,  they  sold  a portion  of 
the  lands,  joining  in  a conveyance 
to  the  purchaser  S.,  who  agreed 
to  sell  to  N.  On  a petition  under 
the  Vendors  and  Purchasers 
Act : — 

Held,  that  the  conveyance  to  S. 
was  effective  to  pass  the  fee  in  the 
land  to  him.  Re  Street  and  Nelson, 
50. 

2.  Execution — Undue  Influence 
— Testamentary  Capacity  — Evi- 
dence— Onus — Testimony  of  At- 
testing Witnesses — New  Trial.] — 
When  the  burden  of  proof  has 
been  cast  upon  the  party  uphold- 
ing a will,  he  should  call  and  ex- 
amine the  attesting  witnesses,  if 
it  be  possible  to  procure  their 
testimony. 

Order  of  a Divisional  Court,  16 
O.L.R.  314,  directing  a new  trial, 
upon  the  ground,  among  others, 
of  the  unsatisfactory'  position  in 
which  the  case  was  left  by  reason 
of  the  failure  of  the  appellants  to 
call  the  attesting  witnesses, 
affirmed.  Madill  v.  McConnell, 
209. 

See  Infant. 


WITNESSES. 

See  Criminal  Law,  4,  6 — In- 
toxicating Liquors — Will,  2. 


WORDS. 

‘‘Commenced.^’]  — See  Con- 
tract. 

‘‘Farm  crossing.”] — See  Rail- 
way, 2. 

“Gasoline  stored  or  kept  in  the 
building  insured.”] — See  Insur- 
ance, 2. 
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‘‘Judicial  proceeding  ”]  — See 
Criminal  Law,  3. 

“Officer  or  agent”] — See  Chat- 
tel Mortgage. 

“Penalty”] — See  Intoxicating 
Liquors,  14. 

“Question  of  general  applica- 
tion.”] — See  Assessment  and 
Taxes. 


“ Until  paid.”]  — See  Public 
Schools. 

‘‘  Upon  an  appeal  of  a person, 
partnership,  or  corporation  as- 
sessed.”]— See  Assessment  and 
Taxes. 


WRIT  OF  SUMMONS. 

See  Judgment. 


